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Mark L. HesH, withwhom Marc H. Siffman and Mark L. Leemon were on the brief, for
aopdlant.

Nathan |. Finkelstein, withwhom Laurie B. Horvitzwas on the brief, for gppellee.
Jo Anne Robinson, Interim Corporation Counsd, Charles L. Reischel, Deputy Corporation

Counsd, and Bennett Rushkoff, Senior Counsd, filed a brief as amicus curiae for the Didrict of
Coumbia

Before FARRELL and REID, Associate Judges, and MACK, Senior Judge.

FARRELL, Associate Judge: The present goped and cartified question concern the scope of the
provision of the District of Columbia Consumer Protection Procedures Act (ACPPAG or Athe Actf)’ that

dedaresit an Aunlanful trede practiodd) for a person to Ameake or enforce unconsdionabdle terms or provisons

! D.C. Code " * 28-3901 to -3909 (1996).
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of sdesorleasesf D.C. Code * 28-3904 (r). Spedificdly, the United States Court of Appedls for the
Didrict of Columbia Circuit hes oartified to this court the question: ADoes D.C. Code * 28-3904 (r) apply
to red estate mortgage finance transactions?  The question arises in the following context described in the

Circuit Court=s opinion accompanying the catification:

[Fantiff-gppdlant] DeBary inherited her homein 1981 In Apil
of 1991, she borrowed $10,000 from [defendant-appelleg] First
Government [Mortgage and Investors Corporaion (AFHrst Govemment ()],
secured by a deed of trugt on her home  In Augud of 1992, Frg
Government refinanced the debt on Ms. DeBerry:s home, loaning her
$16,500. On April 13, 1995, Ms DeBary agan refinanced her home by
borrowing $21,000 from FHrst Governmernt. . . . In December of 1995,
First Government made afind loan to Ms DeBerry for $45,000.

On April 15, 1996, Ms. DeBerry filed this action againg Argt
Govenmeant. Ms DeBary dleged that in finanang the four loans, FHrg
Government hed vidlated the [CPPA]. Spedificdly, Ms. DeBerry dleged
aviolation of D.C. Code * 28-3904 (r)(1) and * 28-3904 (r)(5)."!

% The certification is made pursuant to D.C. Code * 11-723 (1995). The Circuit Courts opinion
catifying theissueisreported a 335 U.S. App. D.C. 173, 170 F.3d 1105 (1999).

% D.C. Code " 28-3904 (1)(1) and (5) provide thet it isaviolation of the chapter (an Aunlanful trade
practicel) to:

() make or enforce unconsaonable terms or provisons of sdesor leases
in goplying this subsection, condderation shdl be given to the fallowing,
and other factors

(1) knowledge by the person a the time credit sdes ae
consummeted thet there was no ressonable probebility of payment in full
of the obligation by the consumer;

(5) thet the person has knowingly taken advantage of theinability



Ms DeBerry daimsthat for eech of these loans, she was charged
alarge percentage of the amount borrowed in points and other fees For
example, with respect to the 1991 loan, Ms DeBary damsthat shewas
charged $2,540 to borrow $10,000. Ms DeBerry dlegesthat theloans
mede by FHra Government were unconscionable in thet they condituted
a patern and practice of revarse redlining which she defines as Aa
predatory lending practice of making high cogt loans to unsophidticated
homeownerswho have little money but do have subgtantid equity in ther
homes() [Footnotes omitted.]

Asis goparent, Ms DeBerry did not engagein red estate mortgage finance transactions with FHrst
Govaenment in thetraditiond sense of finanding the purchase of red edate. Indead, the credit she recaived
did not accompany the sdle of any property, red or persond. The question we mugt dedide iswhether Firgt
Govenmentt is correct in arguing that only such extensons of credit C those associated with the sde or
leese of red or persond property C aewithinthereach of * 28-3904 (r). We begin by observing, aswe
have before, that the CPPA is, Ato sy the leadt, an ambitious piece of legidation, @ Howard v. Riggs Nat:|

Bank, 432 A.2d 701, 708 (D.C. 1981), with broad remediial purposss. See D.C. Code * 28-3901 (b).

of the consumer reasonably to protect his interests by reasons of age,
physcd or mentd infirmities, ignorance, illiteracy, or inghlity to undergtand
the languege of the agreemeatt. . . .
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It Aprohibit[g along lig of >unlawful trede practices:0 Howard, 432 A.2d & 708, and in doing S0 defines
its terms comprehengvely in kegping with the purpose to Aassure thet a just mechaniam exigs to remedy
all improper trade practicesi Section 28-3901 (b)(1) (emphesis added). Examinetion of those terms
convinces usthat * 28-2904 () gopliesto extendons of consumer credit such asMs DeBerry obtained

from Arg Government.

Thefird rdevant Satutory term, aAtrade practice,§ is defined asAany act which does or would
cregte, dter, repair, furnish, make availadle, provide information aoout, or, directly or indirectly, solicit or
offer for or effectuate, asale, lease or trandfer, of consumer goodsor services.f) Section 28-3901 (8)(6)
(emphasisadded). AUnlanful(l trade practices are enumerated in * 28-3904, induding subsection (r), which
prohibits the making or enforaing of Aunconscionable terms or provisons of sdes or leases(i Because
subsection (1) rdaesto provisons of Asdes or leases) and a trade practice indudes the Asdle, lease or
trander . . . of consumer goods or services|i the meaning of Agoods or servicesl ovioudy isariticd to our

andyss D.C. Code * 28-3901 (7) defines Agoods and servicesi broadly to mean:

any and dl parts of the economic output of sodety, a any Sage or rdated

or necessy point in the economic process and indudes consumer

credit, franchises, business opportunities, real estate transactions, and

consumer services of all types. [Emphases added |
So, for indance, Aany act . . . [of] providing] information about or Aofferfing] for .. . sdefl consumer arediit
would seem to be aAtrade practice) asis Aany act .. . efectud]ing]@ ared edate transaction and any

Asdel of consumer srvicesAof [any] type].8  Neverthdess, FHrs Government points out thet the Act does
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not defineAsdles or leases) C the subject matter of * 28-3904 (r) C and argues that common busness
usage is quite inconggent with the nation of a e (rather then aloan) of money. See, eg., Alworth-
Washburn Co. v. Helvering, 62 App. D.C. 322, 324, 67 F.2d 694, 696 (1933) (A[T]he word >loar
implies an advance of money upon an aosolute promise to repayil; Aa e [ig an absolute trandfer of
property or something of vaue from one person to another for a vduable consderdtionf). First
Government further nates that the terms Agoodsl and/or Aservices gppeer in nearly dl of the prohibited
trade practicesin * 28-3904, but not subsection (1) C theimplication being thet Asd €[]0 asemployed there
isnot asde of Agoods and services) asbroadly defined in * 28-3901 (7).

This atempt to decouple Asdell from the Acts broad definition of Agoods and serviced) is
unpersuasive”  Firt of dll, as the Cirauit Court reasoned in certifying the issue, a reeder inquiring whet
Asdles or leases) meansin subsaction () will naturally ask, Asdle or lease of what®® The answer the Act
providesisAgoods and services) asddinedin * 28-3901 (7). Linking the two provisons further (besides
the definition of aAtrade practicel dreedy mentioned) are the definitions of a Aconsumer§ * 28-3901 (2)
(Aa person who .. . purchasg g, leesdd (from), or recaivelg consumer goods or services)), and a
Amerchant,j * 28-3091 (3) (Aapersonwho . .. I, leesdq (to), or trander[g .. . consumer goods or

savices)). Thelad definition is particularly insructive because, asthis court has held, the trade practices

* In Osbourne v. Capital City Mortgage Corp., 667 A.2d 1321, 1331 n.13 (D.C. 1995), we
asumed goplication of the unconscionatility dause (subsection (1)) to mortgege finence transactions of the
kind involved here, conduding only thet there were Ano factsin [the] caseto support . . . [the] dlegation
[of unconscionability]. However, the brevity of our discusson on the point and the fact thet applicability
of subsection (r) does not gppear to have been raised as an issue make us rductant to rdy on Osbourne
as precedent.

®> Se 335 U.S. App. D.C. a 177, 170 F.3d at 1109.
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prohibited by * 28-3904, induding subsaction (r), can be committed only by aAmerchant,§ as defined. See
Howard, 432 A.2d & 709. A sde or lease under subsection (r) isthusinextricably linked to the Acts
odfinition of Agoods and services) And thefact that (r), unlike mogt ather provisonsof * 28-3904, does
not explicitly refer to goods or sarvicesis explained by the fact thet it, dmost done, is concerned with the
contractud bergainitsdf C Aunconsdionableterms or provisons of sdes) C rather then the things bargained

for, i.e., goods or sarvices.

We condude that, dthough Ms DeBeary did not buy her home from (or through) Frd
Governmertt, she purchased Aconsumer areditd within the meening of the Act® See Jackson v. Culinary
School of Washington, 788 F. Supp. 1233, 1253 (D.D.C. 1992) (applying * 28-3904 (r) to extenson
of consumer aredit, holding thet aAmerchant indudes onewho sdls consumer creciit aswl asthose entities
which teke an assgnment of the crediit account and continue the extenson of aredit to the consumet), rev-d
on other grounds, 307 U.S. App. D.C. 123, 27 F.3d 573 (1994); Lawson v. Nationwide Mortgage
Corp., 628 F. Supp. 804, 807 (D.D.C. 1986) (holding that mortgage refinancing transaction was covered
by the CPPA because the Act Aspedificaly encompasses such>consumer aredit= transactions). In ressting
this condusion, FHrst Government points out thet consumer protection laws in the Didtrict pre-dating the

CPPA gpoplied only to consumer credit associated with the purchase of goods and sarvices: Bt this

® Usad Aas an adjective, consumer destribes anything, without exoeption, which is primerily for
persond, househald, or family usef) D.C. Code * 28-3901 (a)(2). Ms. DeBerry may dso have purchased
aAconsumer sarvicd],0 an issue we need not decide.
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argument ignores the siwegp with which the Coundl in the CPPA defined the subject matter of Atrede
practicesi asAany and dl parts of the economic output of sodely, a any Sage or rdated or necessary paint
in the economic process) Section 28-3901 (7); See REPORT OF THE COUNCIL OF THE DISTRICT OF
COLUMBIA, COMMITTEE ON PUBLIC SERVICESAND CONSUMER AFFAIRS, ON BILL 1-253, ATHE
DISTRICT OF COLUMBIA CONSUMER PROTECTION PROCEDURES ACT (i & 14 (March 24, 1976)
(1976 Report) (defining Agoods and services as Athe subject matter of any trade practice, induding any
action normally considered only incidental to the supply of goods and services to consumers)
(emphass added)). Nor are we persuaded by the arguments thet other datutes (e.g., D.C. Code * 28-
3312) cover other unlawful practices by lenders, or thet legidative hisory accompanying later datutes
reflects an assumption by Council members that mortgage loans are not resched by the CPPA.” See
Consumer Product Safety Commen v. GTE Sylvania, 447 U.S. 102, 117-18 (1980) (M[T]he views of
asubssquent [legidaure) form a hazardous bess for infarring the intent of an earlier one (quoting United

Satesv. Price, 361 U.S. 304, 313 (1960)). Even Fre Government does nat serioudy digpute thet some

! See REPORT OF THE COUNCIL OF THE DISTRICT OF COLUMBIA, COMMITTEE ON FINANCE
AND REVENUE, ON BILL 5-193, THE INTEREST RATE CEILING AMENDMENT ACT OF 1983, a 16
(October 20, 1983).
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mortgage loans C those accompanying the sdle of goods and services traditiondly understood C are

reached by the Act.

Furthermore, Firg Government:s sde of consumer aredit to Ms. DeBerry had sgnificant agpects
of aAred estatetransaction) in that she mortgaged her hometo the lender as security for theloan. Although
the trander of ownership in trugt gave FHrat Government only aAqudified fee Smplefl interest, D.C. Code
" 45703 (1996), sometimes termed Aanaked legd titled Marshall v. Kraak, 23 App. D.C. 129, 132
(1904), the mortgage hed the legdl effect of encumbering and (according to the dlegetions) the practica
effect of jeopardizing her ownership of the home. FHrst Government, painting to legidative higory, argues
that when the Coundil added Aredl estate transactionsd to the definition of Agoods and servicesi in 1990,
it intended to address only transactions invalving the purchese of red property. But the rdevant committee
report is not nearly so condusive on the point. While the Council chose the broad phrase Ared edtate
transactions{ (the phrase ariginelly proposed had been Athe sele of residential red estate) primerily because
the difference between sdles and lease arangements Ais hard to disoern,| REPORT OF THE COUNCIL OF
THE DISTRICT OF COLUMBIA, COMMITTEE ON CONSUMER AND REGULATORY AFFAIRS, ON BILL

8-11, a 3(1990), it nonetheess intended Ato indude all red edtate transactions{) within the reech of the

® The amendment wasin regponse to this courts decision in Owens v. Curtis, 432 A.2d 737, 739
(D.C. 1981), halding that the CPPA did not gpply to the e of red estate. See Schiff v. American Assn
of Retired Persons, 697 A.2d 1193, 1197 n.10 (D.C. 1997).
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Act. Id. (emphedsadded). That the report did not mention red estate mortgege finending gpedificaly may

reflect nothing more than the Coundil-s recognition that Aconsumer creditd was areedy covered?

Inthe CPPA, the Coundil dedlared its opposition to unconscionable credit transactions exploiting
aconsumerslikdy inability to make payment in full or otherwise protect her interests. Section 28-3904
N@ & (5). The mischief represented by that practice obvioudy exigs whether mortgage financing
accompaniesthe sde of propaty or isitsdf the subject mater of the transaction. Given the Coundil=s broad
remedid purpose, Hrs Government has the burden of persuading us that in subsection (1) it meant to
address unconscionability only in the one context and not the other C with respect to credit that is
Aincidentd to the supply of goods and sarvices to consumers) (1976 Report, supra) but no other kind.
Fra Government has not met thet burden. We therefore hold thet D.C. Code * 28-3904 (1) appliesto

red estate mortgage finance transactions

The Clerk shdl tranamit this answer to the cartified question to the Didrict of Columbia Circuit

Court.

So ordered.

® AsFirs Government acknowledges, the Owens decision prompting the amendment had concemed
adigoute between the buyer and sdller of red property, and did not involve mortgage lenders. Owens,
Supra note 8, 432 A.2d at 738.





