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Before WAGNER, Chief Judge, Ruiz, Associate Judge, and BELSON, Senior Judge.
BELSON, Senior Judge: This opinion dealswith some of the consequences of performing regl
edate brokerage serviceswithout thelicenserequired by the Didtrict of ColumbiaRed Edtate Licensure
Act of 1982, D.C. Code 88 45-1921, &t s2q. (the Brokerage Act). The United States Court of Apped's
for the District of Columbia Circuit has certified to this court the following question:*
Where a party has performed brokerage services covered by the

Didrict of ColumbiaBrokerage Act’ s prohibition of use of the Didrict's
courtsfor recovery of compensation, D.C. Code 845-1926(c), under

! The question was certified pursuant to D.C. Code § 11-723 (1981). See D.C. App. R. 54.
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what circumstanceswill the Ditrict of Columbiacourtsorder the party
performing the services to disgorge compensation aready paid?

Sephen A. Goldberg, Co., et al. v. Remsen Partners, Ltd., 335 U.S. App. D.C. 154, 160, 170
F.3d 191,197 (1999). Inintroducing the question, the Circuit observed, “we do not see how [appelled]
Goldberg can beentitled to recoup past paymentsby virtue of the Brokerage Act except under aview that
recovery iscompletdy automatic. Y, asDidrict law hasdlowed automeatic recovery under comparable
(albet readily distinguished) satutes, we are uncertain what coursethe Didtrict will take” 1d. We
consolidated our consideration of the certified questionwith an gppedl of ajudgment of the Superior Court
whichwasbasad in part on the conclusion that there was no entitlement to recover feesfor brokerage
servicespaid to an unlicensed corporation. Marmac Inv. Co., Inc., et al. v. Robert N. Wolpe, et al.,
No. 97-CV-2016. The caseswereargued jointly. Having conddered the merits of the goped's, we sua

sponte vacate the order of consolidation, and decide the cases by separate opinions [today].

We st forth below the detalls of our answer to the question posad by the Circuit. The sum of our
holding isthat recovery of red estate brokeragefeespaid to an unlicensad person for completed services

is not automatic.?

2 Varioustermsare used to describethe rdief at issue here—the return of money dreedy paid—
andweusetheminterchangeably. Theterm recover isdefined as*“to get or obtain again, to collect, to get
renewed possession of; to win back.” BLACK’sSLAW DICTIONARY 1147 (5th ed. 1979). Disgorgement
isan act or indance of disgorging, whichis“to give upillicit or ill-gotten gains” WEBSTER' STHIRD NEw
INT’L DICTIONARY 659 (1986). Redtitution is®[a]n equitable remedy under which apersonisrestored
tohisor her originad pogition prior tolossor injury, or placed inthe position he or shewould have been,

(continued...)



Wewill paraphrasethe Circuit’ s concise statement of the facts. Pursuant to a1992 L etter
Agreement, the Stephen A. Goldberg Company (“the Goldberg Company” or “Goldberg”) retained
Remsen Partners, Ltd. (“Remsen”), aNew Y ork basad financid consulting services corporation, to serve
asfinancid advisor to the company. Thegod wasto arrangea$122 million “ securitized” financing of
variousMaryland and Virginiagpartment complexes managed by the Gol dberg Company and owned by
limited partnerships controlled by Stephen Goldberg. Securitized financing was described asamethod of
ralsing money by creeting marketable securitiesfrom anincome-producing asset. Herethe partiesused
amortgageloan asthe asst, trandferred theloan to atrust fund, and then sold ownershipinterestsin the
trust fund toinvestors. In considerationfor Remsen’ sservices, the Goldberg Company agreed to pay
Remsen adosing fee amounting to one-percent of the principal amount of thefinancing, contingent on
completion of therefinancing, aswell asan annud consulting fee, which wasto be paid in quarterly
ingdlmentsfor theoutstanding term of theinvestment. Thefinanang wassuccessully completed in January
of 1993. The Goldberg Company made the agreed pogt-dosing payments until sometimein 1994, when
it topped making paymentson most of the feesincurred after closing. However, it continued to make

payment on the closing fees and on the first year consulting fees until January of 1997.

In November 1996 the Gol dberg Company filed acomplant against Remsaninthe Superior Court

4(....continued)
had the breach not occurred.” BLACK’sLAw DicTIONARY 1313 (6th ed. 1990).
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of theDisgtrict of Columbia, seeking adeclaratory judgment that the parties’ agreement wasvoid and
unenforceable because Remsenwasnot licensad asared estatebroker, asrequired by the Brokerage Act.
Goldberg also sought damages and rescission of the parties agreement for alleged fraud and
misrepresentation. Remsen had the case removed to federd court based on diversity. Itdsofiled a
counterdaim againgt the Gol dberg Company and athird party complaint againgt Stephen Goldberg, dleging
breach of contract by both of them. The district court granted summary judgment for the Goldberg
Company, holding that the agreement was unenforceable and void because the Brokerage Act was
gpplicableto thetransaction. Asthe court found the Letter Agreement unenforceable, it deemed it
unnecessary to reech themeritsof Remsen’ scounterdam. Inaddition, the didtrict court, basngitsruling
entirdy ontheviolaion of the Brokerage Act, ordered Remsen to return dl the money that was pad it by
the Goldberg Company under the Letter Agreement ($1,078,045).

Remsen gpped ed the Digtrict Court’ sjudgment to the United States Court of Appealsfor the
Didrict of ColumbiaCircuit. That court affirmed thefinding that the L etter Agreement wasunenforcesble
becauseit wasentered in violaion of the Brokerage Act. Goldberg, supra, 335U.S. App. D.C. a 156,
170 F.3d a 193. Beforethe U.S. Didtrict Court and the Circuit, Remsen argued that the servicesit had
provided Goldberg were not the services of ared estate broker under the Brokerage Act. The Circuit
disagreed, pointing out that the gatute indudes among red estate brokers anyonewho “ negotiates aloan
secured by amortgage, deed of trugt, or other encumbrance on red property ...." D.C. Code § 45-1926

(b)(2)(B). It concluded that the Brokerage Act covered Remsen’ sactivities. Goldberg, supra, 335



U.S. App. D.C. at 158, 170 F.3d at 195-96.

In doing so, the Circuit noted that Remsen was not in apostion to maintain an action against
Goldberg for the award of any feesto which it daimed entitlement under the Letter Agreement. Id. The
sections of the Brokerage Act thenin force which barred such an action were D.C. Code 8 45-1926 (a)
and (c). Subsection (a) stated:®

It sl beunlawful for any person to engagein conduct, advertise, or hold

himsdf or hersdf out asengaging in thebusinessof ared estate broker .
.. unless that person holds avalid license as areal estate broker . . . .

Subsaction (€) barred “any action inthe courtsof the Didtrict for the collection of compensation for their
sarvicesperformed inthat [redl etate] broker capacity.” Thus, itisquitecdear that under the Brokerage
Act Remsen could not recover any unpaid portion of itsfee by an action in the courts of the Didrict of

Columbia. See RDP Dev. Corp. v. Schwartz, 657 A.2d 301 (D.C. 1995).

* The Digtrict of ColumbiaRed Edtate Licensure Act of 1982, D.C. Code 88 45-1921, t. seq.,
which gppliestothismatter, wasrepeded on April 20, 1999. Thered edtatebrokeragelicenang lavsare
now codified in D.C. Code 88 47-2801, et seq. D.C. Code § 45-1926 (c), which prohibited an
unlicensed broker from maintaining any action in the Digtrict of Columbia courts to recover unpaid
compensation, was not carried over to the new licenanglaw. Remsen assarted during ord argument that
theremovd of §45-1926 (c) indicatesaleniency toward unlicensad red edtate brokers and suggeststhet
unlicensad brokersmay maintain actionsin court. Wedo not passon thisissuebecauseit isnot beforeus
See generally RESTATEMENT (SECOND) OF CONTRACTS 8 178, § 181.
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With respect to theissue of the remedy to which Goldberg was entitled, the Circuit found itself
“mog uncertain whether the Didtrict would dlow recovery of feesdready paidto Remsen, inthe absence
of evidencethat Goldberginany way falled to recel ve the services contracted for, or someother lack of
equity.” Id.at 159, 170 F.3d & 196. Thereforeit certified to thiscourt the specific question set out above,
asking under what circumstances the courts of the Digtrict will order aparty in Remsen’ s position to
disgorge compensation areedy paid it by aparty in Goldberg’ spostion. To answer, wewill first ook to
theprindplesof law and equity which aregeneraly gppliedin other jurisdictionsto resolvethat issue. We
will thenlook spedificdly a how the Didrict of Columbiacourts havetrested thisissueiningances of other
unlicensad providers of sarvices, identifying the prindplesthat have governed such precedents. Findly, we

will consider the Brokerage Act and how the controlling principles apply to actions brought under it.

Itisgenerdly held that, in the absence of agtatutethat expresdy calsfor therecovery of such
ums;* onewho has paid money to an unlicensed person in consideration of the performance of acontract

by that personisnot entitled to recover back money paid on the ground thet the service provider did not

* For example, theNew Y ork statute on licenaing of redl estate brokersprovides. “In casethe
offender shall have recelved any sum of money as commission, compensation or profit by or in
consequence of hisvidlation of any provison of thisartide, he shdl dso beligbleto apendty of not less
than theamount of the sum of money recaived by him as such commisson, compensation or profit and not
morethan four timesthe sum o received by him, asmay be determined by the court, which pendty may
be sued for and recovered by any person aggrieved and for his use and benefit, in any court of competent
jurisdiction.” N.Y.REeAL PROPERTY LAW 8§ 442-e (3) (Consol. 1999).
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havealegdly required licenseand thereforethe contract wasillegd. “When the services contracted for
have been performed by an unlicensad person, courtsnearly dways have denied restitution of payments
meadefor such sarvices” 2G. PALMER, THELAW OFResTITUTION 8§ 8.3 (1978 & 1998 Supp.) (citations
omitted). Seegenerally ANNOTATION, RECOVERY BACK OF MONEY PAID TO UNLICENSED PERSON
REQUIRED BY LAWTOHAVE OCCUPATIONAL OR BUSINESSL ICENSE OR PERMIT TOMAKE CONTRACT,
74A.L.R.3d 637, 641 (1977); Regional Properties, Inc. v. Financial & Real Estate Consulting
Co., 678 F.2d 552 (5th Cir. 1982) (unlicensed securitiesbroker’ scontract with red estate devel oper void,
but broker may retain funds already paid); Main v. Taggares, 504 P.2d 309, 312 (Wash. Ct. App.
1972) (neither Satutes nor caselaw give onewho sdlshisland through unlicensed broker right to suefor
refund of commission once paid); McShane v. Quillin, 277 P. 554, 559 (Idaho 1929) (where
cond deration hasbeen paid and contract executed and benefit conferred in good faith, thereisno sound
principleto dlow recovery of money paid to service provider). Asthe Circuit noted in certifying this

matter, Judge Cardozo wrote as a member of the New Y ork Court of Appeals:

Thelaw may a timesrefuseto ad awrongdoer ingetting that which good
conscienceparmitshimtoreceive; it will not for thet reesonad another in
taking away from him that which good conscience entitles him to retain.

Schank v. Schuchman, 106 N.E. 127, 129 (N.Y. 1914).

However, “Itisconcaivablethat acase could arisein which the public policy isso strong and the

degree of violation so greet that one bendfitted by servicesrendered by an unlicensed contractor would be
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permitted to recover moniespaid for theservices. ...” Citaramanisv. Hallowell, 613 A.2d 964, 972
(Md. 1992). Exceptions are made where the law was passed for the benefit of the person seeking
recovery and it gppearsthat the purposes of thelaw will be better effectuated by granting relief than by
denyingit. See 74 A.L.R.3d a 656; Ransburg v. Haase, 224 111. App.3d 681, 684 (1992); Fosdick
v. Investors Syndicate, 194 N.E. 58, 50 (N.Y. 1934) (citing 3 WILLISTON ON CONTRACTS § 1789).
Additiondly, wherethe partiesare not in pari delicto, recovery by theinnocent party may bedlowed.

74 A.L .R.3d at 660-61; Comet Theatre Enterprises, Inc. v. Cartwright, 195 F.2d 80, 83 (9" Cir.
1952) (stating rule); see, e.g., Rubinv. Douglas, 59 A.2d 690 (D.C. 1948), discussed below. At least
partia recovery isdlowed wherethe service provider did not fully perform the agreement on hispart. 74
A.L.R.3d at 656; see, e.g., Unger v. Travel Arrangements, Inc., 266 N.Y.S.2d 715 (1966).
Recovery isgeneraly not alowed where thereisno proof that the servicesrendered to the party were
defective or that in any other way the party did not receive valuefor themoney paid. See, eg., Comet,
supra, 195 F.3d at 83 (no recovery of sumspaid to unlicensed contractor for servicesrendered where
sarviceswerenot defective and party for whom rendered hasrecelived vauefor which party paid). There

isno equitablereason for ordering disgorgement whereplaintiffshaverece ved the benefitsthey expected.

It appearsdear, then, that with repect to the remedy of disgorgement or recovery of moniespaid
under anillegd contract, such rdief should not follow autometicaly fromafinding of illegdity exoept where
an gpplicable gatute or regulation calsfor suchreief or it isjudtified by strong public policy principles
which areexpressed or implied by Satute, regulation, legidative higtory, or otherwiserecognized. A trid

court should arrive at its conclusion of what public policy requiresonly after aweighing of equitable
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condderations. “Itisagaing public policy to support illegd activities, but dso againgt public policy to
permit unjust enrichment. Inthisclash, ‘ public policy’ may represent aweighted balance of all the

conflicting policies.” DoBBs, LAW OF REMEDIES 8§ 13.6 (1993).

Asthe Circuit' s catification of theissue attests, this court has never decided whether recovery or
disgorgement isrequired of an unlicensed party who has received payment for red estate brokerage
servicesrendered pursuant to acontract which isillegal because of thelack of alicense. Wehave,

however, dedt with that issuein casesinvol ving hed th care providersand homeimprovement contractors.

Rubinv. Douglas, supra, involved aviolation of thisjurisdiction’ sHedling Arts Practice Act,
which prohibited personsnot licensad in accordance with the Act fromengaging in practice of “relieving,
correcting, or curing or atempting to prevent, relieve, correct, or cureany disease.” Id. a 691.° Plaintiff
suffered from arthritis and sought medica attention from defendant, who agreed to provide her with
trestment that would cure her condition. “ The trestments, cons sting of massaging and rubbingin of an
ointment, weregiven, and plaintiff paid $160 on account.” 1d. at 690. Defendant wasnot licensed. In

determining thegppropriateremedy for plaintiff, thiscourt’ s predecessor |ooked to the purpose of the Act.

® TheHealing Arts Practice Act, codifiedin D.C. Code 88 2-1201, et seq., wasrepededin
March 1986 in favor of the Didtrict of ColumbiaHedth OccupationsRevison Act of 1985, codifiedin
D.C. Code 8§ 2-3301.1, et seq.
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Accordingtoitslegidativehigory, the Act was crested to “fill the very greet need for legidationto protect
the people of the Didrict from being preyed upon by ignorant, incompetent, untrained, conscienceless
persons pretending to cure human ailments.”® Thesewords expressed astrong public policy to protect
Innocent personsfrom being taken advantage of by unlicensed practitionersof theheding arts. TheAct
wasdearly intended to addressthe need to shid d vul nerabl e aitizens from the chicanery and deception of
unlicensed practitioners. The court awarded plaintiff recovery of the money which shehad paidto

defendant.

Indoing S0, the court observed thet it had long been thelaw that wherean actionisfounded onan
illegd contract, the courtswill not interfereto rdieveether of the partiesfrom theresultsthereof. 1d. at

691. It then stated:

However, if thepartiesarenot in pari delicto, and one of them has not
been guilty of seriousmord turpitude, he may repudiate the contract and
recover what he has paid under it. And even though a party be
congdered technicaly in pari ddlicto he may be permitted to recover if the
law in question was passed for his protection and it appearsthat the
purposes of thelaw will be better effectuated by granting relief than by
denying it.

In the present case we do not consider plaintiff in pari delicto with
defendant, but even if shewereit isgpparent that the law was passed for
the protection of the public, induding plaintiff, and thet the purposes of the
Actwill not beeffectuated by permitting defendant toretainthat which he
ought not to haverecaived. The public interests, in our opinion, are best
served by requiring defendant to pay back the fruits of hisillegal

¢ Sen. Rep. No. 775, 70" Cong., Ist Sess. 1 (1928).
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agreement.

Id. (citations omitted).

Rubinisreedily digtinguished from the case before us because of the extraordinary srength of the
public palicy involved there, the trenchant description of that policy inthelegidative history, thefact thet
the medica sarvicesthe patient expected to recaivewere goparently not infact satisfactorily rendered, and
thecondusonthat the Act would not servethe publicinterest asintended if it were congirued to permit the
medical practitioner to kegp the payment hehad received fromhispatient. S.eRESTATEMENT (SECOND)
oF CONTRACTS 8181, amt. ¢. (“In evduating the gravity of the public palicy involved, the court will look
to theinterest that the regulation isdesigned to protect and will give greater weight, for example, toa
measureintended to protect the public health or safety than oneintended to have only an economic

effect.”).

Perhapsthe greatest number of casesin thisjurisdiction degling with the conssquences of acting
without arequired licensearise out of the Digtrict of ColumbiaHome Improvement Licensing Regulations”
Those casesdiffer from the casea bar inthat the gpplicable regul ations absol utdly prohibit contractorsfrom
requiring or accepting * any payment for ahomeimprovement contract in advanceof full completionof al

work required to be performed under the contract, unlessthat person islicensed asahomeimprovement

" 16 DCMR 800 (1987).
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contractor . .. .8

Thiscourt haslong adhered to the palicy of requiring an unlicensad homeimprovement contractor
to return to the homeowner payment it received for the job if the contractor received the payment in
advance of completion of thejob at atimewhen it wasunlicensed. See, eg., Cevern, Inc. v. Ferbish,
666 A.2d 17, 20 (D.C. 1995); Marzullo v. Molineaux, 651 A.2d 808, 809-10 & n.3(D.C. 1994);
Nixon v. Hansford, 584 A.2d 597, 598 (D.C. 1991); Billesv. Bailey, 555 A.2d 460, 462 (D.C.
1989); Woodr uff v. McConkey, 524 A.2d 722, 724n.1 (D.C. 1987); Erwinv. Craft, 452 A.2d 971,
971-72 (D.C. 1982) (per curiam); Truitt v. Miller, 407 A.2d 1073, 1078 (D.C. 1979); Bathroom
DesignInst. v. Parker, 317 A.2d 526, 528 (D.C. 1974); Miller v. Peoples Contractors Ltd., 257

A.2d 476, 477-78 (D.C. 1969).

In Bathroom Design Inst. v. Parker, supra, we explained the genesis of our strong policy.
Indiscussngthe Act’ srequirement for posting of abond, weexplained, “ Congress provided thisprotection
because of evidence beforeit of widespread victimization of District of Columbiahomeowners by

unscrupulous home improvement contractors.” 317 A.2d at 529. We quoted our earlier statement that:

The[Didrict of Columbia] Commissoners enacted the Regulationsto
prevent, among athersthings, thosewho do homeimprovement busness
without alicensefrom exacting payment without performing sincethey
have not provided satisfactory evidenceof their reiability. Here, asin

5 16 DCMR 800.1 (1987).
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Rubinv. Douglas, supra, [t]hepublicinterests. . . are best served by
requiring defendant to pay back the fruits of hisillegal agreement.

Id. at 528, quoting Miller, supra, 257 A.2d at 477-78.

Wehave adhered to that policy intheface of theargument that the“ nullification of acontract
effected by rece pt of advance paymentsaoneisharsh and disproportionate, resulting inawindfal to
consumerswho received good va uefor their money and then were dlowed to kesp the money anyway.”
Cevern, supra, 666 A.2d at 20. We gave two reasons for rgecting that argument; “first, because
compliancewith thelicenang requirement by aqudlified contractor isagmpleadminidrative metter; and
second, becauseanything but an unyieding rulewould put temptation intheway of unqudified (and
unscrupulous) contractors and invite recurrence of the same abusesthat underlay enactment of the

regulatory scheme.” Id.

Wehavenot required return of money paid to an unlicensed provider of servicesoutsdethehome
improvement and hedlth areas, athough in one case we endorsed such an @pproachindicta. InSaul v.
Rowan Heating & Air Conditioning, Inc., 623 A.2d 619 (D.C. 1993) we held that a corporation
thet rendered air conditioning sarviceswithout thereguitelicense could not maintain an actionfor thevaue
of itswork. We reversad thejudgment for the corporation and remanded the consumer’ scounterclam
for further proceedings. Inafootnote, citing two homeimprovement cases and one case of fraud, wesaid

that in such cases, the gppropriate remedy normally isareturn of money paid. Id. at 626 & n.4. That
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datement indictadid not fix arule of universd gpplication inthisjurisdiction that recovery falowsindl

instances of arescission based on the lack of alicense.’®

Inanand ogoussitugtion, thiscourt dedlined toimpasetheremedy of disgorgement upon merchants
who had sold merchandisewhilenot in compliancewith 16 DCMR 8§ 102.1 (1984), which provided. “Any
person whoisaretail seller or asaesfinance company shall register with the Office of Consumer
Protection . . . asprovided in thissection.” Beard v. Goodyear Tire & Rubber Co., 587 A.2d 195,
202-205 (D.C. 1991). Haintiffstherehad sought thereturn of dl moniespaid for merchandiseduring the
period of noncompliance, whileretainingthegoods purchased. Wedaed thet “Wediscern nothing inthese
regulations or in thelegidation which they were desgned to implement, that would support the notion thet
such aremedy wasintended to be availableto aparty who can demondrate no injury whatever.” 1d. a
203. Weobserved that equity abhorsforfeitures, and that the authority toimpose aforfeiture should not
belightly inferred, but should befound to exig only if it isdearly articulaied inthe authorizing legidation or

regulations. Id.

VI.

° Other Didtrict of Columbiaprecedents outs dethe homeimprovement and hedth areashave not
dealt with disgorgement. See, e.g., Highpoint Townhouses Inc. v. Rapp, supra note 3, at 6;
Holiday Homes, Inc. v. Briley, 122 A.2d 229 (D.C. 1956) (architect unableto recover for services
for period during which hefailed to renew hislicense); Dunnv. Finlayson, 104 A.2d 830, 831-32 (D.C.
1954) (under pre-1950 legidation, neither regulatory in nature nor designed to protect publicwelfare, one
who acted as architect without requisite license could recover for services).
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Turning to services rendered by real estate brokers, we note first that the Brokerage Act is
obvioudy regulatory in purposeandintended generdly to protect the public from* incompetence, fraud,
and deception in real estate transactions.” RDP Dev. Corp., supra, 657 A.2d at 304. At thetime
Remsen rendered its services, the Act provided explicitly that an unlicensed broker could not bring an

action in the courts of the District to recover for services. D.C. Code 8§ 45-1926 (c).

The Brokerage Act does not contain any language expresdy providing that onewho furnishes
unlicensed red estate brokerage servicesmust return any feewhich hasdready been paid asof thetime
the contract isdeclared void. The Brokerage Act differsfrom the Satutes and regulaionsthat govern the
provison of hedth sarvices, homeimprovement contracting, and ar conditioning work inthet itsprovisons
contemplatethat the consumer may bein pari ddicto. “No person shdl knowingly pay afee, commisson,
or compensation to anyonefor the performance of any sarvice or act within the Didrict defined asthe act
of ared edtate broker or red estate sdespersonto any personwho was not duly licensed a thetimethe
saviceor act wasperformed.”* Violation of thisprovision cariescrimina pendties, D.C. Code 8 47-

2853.27.1

Evenif weshould assumethat the user of brokerage servicesin this case did not knowingly

violatethe law, thefact that the Statute was designed to prevent such conduct and impose punishment if it

' When § 45-1940 (c) waslater repeded, the atute replacing it contained the same provision,
8 47-2853.197 (38) (1999).

" The pendlty provisonwas set forth in D.C. Code Section 45-1946 (@) at the time of the
transaction in question.
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occurred isitsdf Sgnificant. Obvioudy theremay beingancesinwhich the usars of brokerage sarvicesare
quite knowledgeable. Inthiscase, for example, the users of the brokerage services are sophisticated
bus nessentitieswho had theadvice of anationdly prominent law firm (Jones, Day, Reavis& Pogue), an
accounting firm (Kenneth Leventhd & Company —now part of Erngt & Y oung), aninvestment banking
firm (Dond dson, Lufkin and Jenrette), and asecuritiesrating agency (Duff & Phdps). Thisisnot to suggest
that appellees (or their advisors) knowingly violated the Brokerage Act. Ascounse for Goldberg
acknowledged a ord argument, however, it may be correct that in thiscase neither party knew that this

novel and complex securities transaction required areal estate broker’s license.

Itisfar to observethat in this particular case the sophistication of the consumersof the services
and their advisorswent along way toward satisfying the public policy goal of protection against
“incompetence, fraud and deceptioninred edatetransactions” Thiscrcumstanceitsdf calsintoquestion
thenead in acaselikethisfor resort to severe civil sanctionsagaing the broker in addition to the Satutory
sanction of prohibiting an action for brokeragefees. Werecognize thet this court hedin RDP De. Corp.
v. Schwartz, supra, that the fact that the parties have sophisticated backgrounds does not exempt a
transaction from the coverage of the Act, and went on to enforce the Act’ sexplicit prohibition againg an
action for afee brought by an unlicensed broker. RDP Dev. Corp, supra, 657 A.2d a 307. That is
not to say, however, that when the courtslook beyond an explicit satutory bar againgt actionsfor feesby
unlicensed providersof services, and consder additiona sanctionsagaing them, they may not teakeinto
account, among other equitable cond derations, the sophitication or the vulnerability of the user of the

service.
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VII.

Having congdered the generd principlesthat the courts have applied to effortsto recover fees
dreedy paidto anunlicensed provider of services, thepolicesthe courtsof the Didtrict have gpplied where
anunlicensed party hasprovided servicesin, primarily, theareas of hedth careand homeimprovement,
andthedifferencebetweentheatutory or regulaory frameworksthat governthoseareasasdistinguished
fromtheBrokerage Act, we concd udethat disgorgement of compensation paid to an unlicensed red edtate
broker isnot automatic. Rather, the circumstances of each particular case must determine whether

disgorgement is required to vindicate the public policy underlying the statute.

Asweindicated above, if thegpplicablegatuteor regulation mandatesdisgorgement, thet endsthe
metter. [nother casesthe decison whether to order disgorgement must be made upon acareful weighing
of the equitable considerations present, and in light of both the statutory policy to protect against
incompetence, fraud and deceptionin red edtate transactions, and the equitable palicy disfavoring unjust
enrichment. Thiscourt generaly disfavorsaremedy that entails unjust enrichment, and it should be

employed only where, inlight of all thecircumstances, it isnecessary to effectuate the purpose of the Act.

Circumgtancesweghinginfavor of disgorgement indudesgnificantinjury to theuser asaresult of

2 Digyorgement where the user has paid for services adequatdy performed effectsaforfatureon
the part of the provider of the services. See Beard, supra, 587 A.2d at 203 (“ Equity abhors
forfatures”). Cf. Bergv. Saff, 125 A.2d 844, 846 (D.C. 1956) (the courts have aways been rd uctant
to enforce forfeitures).
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actsof thetypethe satutewasintended to protect againgt, bad faith or knowing violation of thelaw by the
unlicensad broker, the vulnerability or rdativelack of sophistication of the user of the services and whether

the applicable statute expressly or by clear implication favors, but does not require, disgorgement.

Circumgtancesweighing againgt disgorgement arelargely the converseof theforegoing. They
indude such congderationsaswhether disgorgement would unjustly enrich theuser of theservices whether
the sanction of disgorgement would bedisproportionate to the violation, whether the unlicensed broker
acted in good faith and can retain the paymentsin equity and good conscience, whether the user itsalf
violatedthelaw, especidly if it wasinpari ddicto, whether theviolation of law wasmerdly technicd or

was not a knowing violation, and whether the user of services was knowledgeable and sophisticated.

Generdly, thebdancing of theequitiesinthelight of rlevant public policy iscommitted tothe
sound discretion of thetrid court. Inthe case under consderation, however, asthe Circuit observed, it
isclear that only if disgorgement were autometic could it be gppropriately ordered. Our discussionof the
public policy and equitable cond derationsdemongratesthat disgorgement isnot gppropriatehere. This
result doesnotinany way cal into question or conflict with thiscourt’ sholdingsintheareasof hedth care

and home improvement contracting which are based on different considerations of public policy.

Inresponseto the certified question, wehave st forth abovethe circumstances under which the
courtsof the Didrict of Columbiawill order aparty performing redl etate brokerage serviceswithouta

licenseto disgorge compensation areedy pad. Aswehaveexplained, suchrelief isneither automatic nor
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warranted in the factual scenario present here.

The clerk shall certify thisanswer to the United States Court of Appealsfor the District of

Columbia Circuit.

So ordered.





