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ScHWELB, Assodate Judge: Thisgpped concarns adult sblingswho are embrailed in aprolonged
legd dispute with oneanother over their deceased mother'sestate. Specificdly, wemust determinethe
estate tax consegquences of the settlement of related Maryland litigation. Inthe Maryland case, the
gppellant, Joann B. Conrad, agreed to pay her sblings, appellees JuliaB. Randall and Dr. Window
Brabson, atotd of $350,000 to resolvethe gppellees dlegation that Mrs. Conrad had obtained contral,
by undueinfluenceand by abuse of ardationship of trust and confidence, of certain property belonging to
the parties mother. Following extensve proceadings beforethree different judgesin the Probate Divison
of our Superior Court, that court ruled that the gppelleeshad no estatetax obligationswith respect to the

funds paid to them in conformity with the settlement. Mrs. Conrad appeals; we reverse.
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The decedent, Esther Brabson, aresdent of the Digtrict of Columbia, died on January 5, 1992.
Shewasaurvived by thethree childrenwho are partiesto thiscase, namely, the gppellant, Mrs. Conrad,
and thegppdlees, Mrs. Randdl and Dr. Brabson. Mrs. Brabson left agross edate vaued a morethan
$1,500,000.

Intheyearspreceding her death, Mrs. Brabbson had acquired two annuity policiesfrom Kemper
Investment, Inc. (Kemper). Thefirst Kemper policy, purchased in 1981 for $181,973, named Mrs.
Conrad asthe successor owner and annuitant, and Allison Conrad, Mrs. Conrad's daughter and the
decedent'sgranddaughter, ascontingent beneficiary.! In 1982, Mrs. Bralson purchased asecond Kemper
policy for the sum of $75,375, naming dl three of her children assuccessor owners. Later that year, the
decedent changed that designation, made Mrs. Conrad her sole successor, terminated theinterestsof Mrs,
Randall and Dr. Brabson, and established atrust in favor of Allison.

Mrs Brabson dso owned ahomein Chevy Chase, Maryland, jointly with Mrs. Conrad. She, Mrs
Conrad, and Allisonlived inthehomefrom 1979to0 1987. In 1983, Mrs. Brabson trandferred her entire
interest inthe Chevy Chasehometo Mrs. Conrad. Mrs Brabson was suffering from Alzhemer'sdisease
andin 1987, unableto carefor hersdf, shewas placed under conservatorship. Mrs. Brabson was moved

to the Army Distaff Home in the District, where she died less than five years later.

Following their mother'sdesth, Mrs. Randall and Dr. Bralson brought suit against Mrs. Conrad

! To avoid confusion, we refer to appellant Joann B. Conrad as Mrs. Conrad and to her daughter,
Allison Conrad, as Allison.
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in the Circuit Court of Montgomery County, Maryland. The appellees challenged the inter vivos
digpogtion of thar late mother'sassats, daiming that Mrs. Conrad hed exeraised undueinfluence upon Mrs,
Brabson and had thereby caused Mrs. Brabson to transfer to Mrs. Conrad the Kemper annuity policies,
the Chevy Chasehome, and gpproximatdly $100,000in cash. Theappeleesasked the Circuit Court to
set asdethe deed to the Chevy Chasehome and to order that the home, aswell asthe proceeds of the
policies, bemade apart of Mrs. Brabson's estate and disposed of accordingly. Mrs. Brabson'swill,
executed in 1981, contained certain begquests which were followed by aresduary clause leaving the
balance of her property "unto my three children. . . infee ampleand in absolute estate, shareand share
dike" Thus if theassatsprevioudy conveyed to Mrs. Conrad wereto becomeapart of theestate, each

appellee would be entitled to receive one third of the value of each such asset.

In their suit, the appellees also demanded that Kemper refrain from making paymentsto
Mrs. Conrad under the annuity policies. Inresponse, Kemper requested indructions from the court asto
the proper disposition of thepolicies. Thetwo policieswere subsequently liquidated by order of thecourt,
and the proceeds were deposited in the registry of the court.

Threeyearsafter their mother'sdesath, the principa sresolved the Maryland litigation with a
negotiated compromise. The settlement was somewhat unorthodox in that the parties agresment was not

reduced to writing. Rather, the judge (Weinstein, J.) made the following announcement in open court:

THE COURT: Thedefendant [Joann B. Conrad] will pay tothe plaintiffs
JuliaRandal and Window Brabson thetota sum of $350,000. Payment
of that sum of money will be accomplished once the partiesreceive tax
advice.

OnJune 12, 1995, the court ordered the rd ease to the gppellecs, from theregisiry of the court, $350,000,

less fees and costs incurred by Kemper.



Meanwhile, the proceedings relating to the settlement of Mrs. Brabson's estate were being
conducted inthe Probate Divisonof our Superior Court. Inafina accounting filed on July 28, 1995, the
estate's co-persona representatives, namely Mrs. Conrad and Crestar Bank, alocated the estate taxes
among the decedent's three children in proportion to the economic benefits received by each under the
settlement. Specificdly, Mrs. Randdl and Dr. Brabson wereto contribute $70,170.52 for the payment
of estate taxes on the $350,000 received by them in the settlement. The appellees objected to this
alocation, contending that under the settlement agreement, Mrs. Conrad d onewasrespongblefor paying
theetate taxes. On December 22, 1995, in an ord decision, Judge Wendd |l P. Gardner ruled in favor of
the gppellees, holding asamaiter of law that the settlement was "three hundred and fifty thousand dollars,
period. Andif that'sthe case, then they'renot charged with goportionment of someof thetaxestothethree

hundred and fifty thousand dollars."

On September 22, 1996, Mrs. Conrad, who had retained her present attorney in place of prior
counsd, filedamationfor reconsderation. OnApril 22,1997, inawritten order, JudgeKayeK. Chrigian
denied Ms. Conrad'smoation, both on the merits and because thejudge viewed hersdf asbound by Judge
Gardner'sorder under the doctrine of thelaw of the case. Mrs. Conrad noted an gpped to thiscourt, but,
on August 31, 1998, that appeal was dismissed for lack of an appealable final order.

Following the dismissal of the appeal, the probate proceedingsin the Superior Court were
completed. Inthefind accounting for the estate, in conformity with Judge Gardner'sruling, the edate taxes
weredlocated entirdly to Mrs. Conrad, whofiled exceptionsinwhich sheraterated her prior postion thet
the etatetaxes should bedlocated in accordance with the bendfitsrecaived. On January 14, 1999, Judge
Peter H. Wolf overruled Mrs. Conrad's exceptionsand approved thefina accounting. Thisappesl
followed.



TheDidrict'stax gpportionment Satute Satesthat except as otherwise provided in the decedent's
will, federd or Didrict of Columbiaestatetaxes payableby law with respect to any property includedin
adecedent'sgross estate " shall be prorated among the personsinterested in the estate to whom the
property isor may betransferred or to whom any benefit accrues™” D.C. Code 8§ 47-3714. The datute

goes on to provide that

[a]pportionment shall be madein the proportion that the val ue of the
property, interest, or benefit of each person bearsto thetotal vaue of the
property, interests, and benefitsreceived by dl personsinteresedinthe
estate. . . .

"[ T]he apportionment Statute requires estate taxesto be shared by persons having an interest inthe
decedent's estate; gpportionment isin accordance with the va ue of each person's particular interest.”
Rockler v. Sevareid, 691 A.2d 97, 99 (D.C. 1997). Wemust decide whether the gpportionment satute
aoplieswhere, ashere, the patieshave stled dl damsin aprior suit where the rdief sought in that suit
wasthat certain assatsbe made part of the decedent'sestate, and wherethepartieshavefailed toinclude
inther settlement agreement any express provision gpecifying who shall berespong blefor the payment of

estate taxes. This question is one of law, and we review the trial court's decision de novo.?

In Lyeth v. Hoey, 305 U.S. 188 (1938), the Supreme Court held that, for income tax purposes,
property received by an heir under an agreement compromising and settling claims contesting the

decedent'swill wasacquired by inheritance. Id. a 194-96. The Court noted thet inmany jurisdictionsthe

2 Thetrial court did not conduct an evidentiary hearing inthis case. Although the parties submitted
affidavitsof counsd describing the negatiations from the perspective of the affiant, we conclude, for reasons
set forth below, that there is no issue of material fact requiring the taking of testimony.
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amount recaived by an har under an agresment compromising acontest of hisancestor'swill isconddered
to berecaved by virtue of hisharrship and issubject to aninheritance tax unlessthe datute exemptshim.”
Id. a 192 (footnote and citations omitted). The Court reasoned that "the distinction sought to be made
between acquistionthrough ... ajudgment [after atrid] and acquistion by acompromiseagreement in
lieu of suchajudgmentistooformd tobesound....." 1d. a 196. The Court concluded thet, for purposes
of federd income taxation, the proceeds of a settlement of awill contest areto betreated in the same

manner asif they had been distributed in accordance with the terms of the will.

Although Lyeth was decided under federd law whilethe present casetumnsonlocd law, thelogica
application of Lyeth to the present record is gpparent. If the Maryland action had not been settled, and
if the gppelleeshad prevaled a trid, then Mrs. Brabson'sresduary estate would have been enhanced by
thetotal amount of therecovery made from the challengedinter vivostrandfersof thered estateandthe
now-liquidated annuities. If thishad occurred, then the estate tax burden would have followed the assets
included in the gross estate and distributed to each shling. Section 47-3714, aswe have seen, requires
that the amount of thetax so paid "shdl be prorated among the personsinterested in the estate to whom
the property isor may betransferred or to whom any benefit accrues”" Conversdy, if Mrs. Conrad had
prevaled a trid, theentiretax burden would havefdlen upon her, for shewould have been entitled to the
entireamount of thedisputed assets. Lyeth holdsthat sumsreceived in settlement should betrested inthe
same manner as amounts obtained asaresult of contested litigation. By seeking to impose upon Mrs.
Conrad thetax burdenfor assetstrandferred to her Sster and brother, the gppellessare effectively asking

the court to penalize her for settling the litigation rather than going to trial .2

3 The gppellees assart that Lyeth ded swith federal incometaxation and isthereforeingpposite. In
Helveringv. Safe Deposit & Trugt Co., 316 U.S. 56 (1942), however, the Court rejected the notion theat
the principle announced in Lyeth is not applicable where "the question isone of estatetax lighility.” 1d. &
65 (emphasisadded). The Court also stated that if the case "had been litigated to final judgment by a
competent tribunal and the brother and sister|] had succeeded in establishing the vali?ity of [tgdei r)

continued...



The appellees attempt to distinguish Lyeth because that case involved a dispute between the
Internal Revenue Serviceand thebeneficiary of anegotiated settlement, whilethe present caseinvolves
competing clamsby private parties. But the characterization of the proceedsisthe focus of Lyeth, and
that characterizationisdispostivehere. Indeed, the protagonists asserting clamsherediffer fromthe
dramatis personaein Lyeth only becauss, in this case, the persond representatives have paid the taxes
inquestion, and could reasonably beviewed asqueas-subrogees of thedamswhich might otherwisehave

been asserted by the Internal Revenue Service.

Mrs. Randdll and Dr. Brabson contend that "[t]heissue before the court iswhether the parties
entered into afull and find settlement of dl daims between them, rendering it unnecessary for the courts
of the Didtrict of Columbiato apply this[apportionment] statuteto thecase.” They clamthat sucha
dispositive settlement was concluded, and that Mrs. Conrad cannot now escagpeitstermson the basis of
what the gopellees describe asaunilaterd mistake of law regarding estate tax consequences. It may well
bethat under the gppellees understanding of the agreement, they had no estatetax liability. It may even
bethat Mrs. Conrad'sformer counsal did not detect theissue, and he evidently did not insist during
negotiationsthat estatetax liability be allocated proportionately. But the settlement agreement, as
announced by Judge Weingen, isslent asto etatetax liahility; it Satesneither that Mrs. Conradissoldy
responsiblefor the estate taxes nor that her siblings must pay aproportionateshare.* AsMrs. Conrad

5 :
(...continued)

dlegationg], theincluson in the decedent's gross [taxabl €] estate of what they would haverecaived . . .

could not seriously be questioned.” 1d. at 64-65.

* Relying on an affidavit by their counsd, the appellees claim that they released Mrs. Conrad from any
liability to them in exchange for $350,000, and that under the settlement agreement, no other obligation on
their part was contemplated by either party. They assert that their attorney, who had an advanced degree
intaxation, had made them aware of thetax consderationsarising under the proposed agreement, that they
had rg ected an offer of $325,000, and that it was only on the basis of their awareness of tax consequences

(continued...)



8
correctly pointsout in her brief, " [f] he settlement thus commemorated was for $350,000, not for $350,000
plus$70,170in estatetaxes™ Therdease executed by Mrs. Conrad doesnot suggest that tax ligbility is
being shifted to her. We therefore conclude asamatter of law that neither the words of the settlement
agreement, asannounced by Judge Weingein, nor the course of deglings, as described by counsd for the

appellees, resulted in an agreement of the parties on the estate tax issue.

Findly, the appellees appear to claim that the $350,000 that they received in the settlement
represented adebt owed to them by Mrs. Conrad individudly, that the money did not comefrom Mrs.
Brabson'sedtate, and that theteaching of Lyeth thereforehas no gpplication. Weagreewith Mrs. Conrad,

however, that

[Mrs] Conrad owed Dr. Brabson and[Mrs] Randall nothing individualy.
Inher individua capacity she had caused them no harm for which she
couldbeanswerableintort. Their claim upon her was soldly connected
with ther contention that [Mrs)] Conrad had wrongfully enriched hersdlf
to the detriment of their mother's estatein which they had an expectation
of benefit. Dr. Brabson and [Mrs] Randal cannot, on the one hand,
definethe nature of their controversy for purposes of litigation, then
repudi atethe nature of themoneysthey achieved throughits settlement.

%(...continued)
that they had settled theMaryland litigation. Thegppelleessurmise, not unreasonably, that unliketheir own
counsdl, the attorney who negotiated the agreement on Mrs. Conrad's behaf may not have been aware of
the estate tax issues arising under the settlement, but they argue that "it was not the responsibility of
appellees counsdl . . . to make [him] aware."

Mrs. Conrad'sformer attorney representsin hisaffidavit, on theother hand, that estate tax issues
were not discussed during the negotiations. The gppellees do not assert the contrary. I the settlement had
contained aprovision requiring Mrs. Conrad to pay estate tax on moneys received by her sblings, then,
according to her former attorney, she would not have agreed to it. Counsel for the appellees could, of
course, have requested that the settlement explicitly provide for payment of estate taxesby Mrs. Conrad,
but theinclusion of such an express provision would obvioudy haveincreased therisk that Mrs. Conrad
would regject thededl. Inany event, regardless of what the tactical motivation of appellees counsel may
have been, the settlement is silent asto who wasto pay estate taxes on the $350,000 paid to Dr. Brabson
and Ms. Randall. Thissumwaspaid to resolve aclaim by appelleesthat Mrs. Conrad had possession of
asststhat rightfully belonged to the estate. With the agreement, as announced by Judge Weingtein, slent
on the subject of who pays estate taxes, we conclude, for reasons stated in the text, that the tax
apportionment statute, as informed by Lyeth, controls.
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Totransmutetheir recovery of putativeestate assetsinto arecovery of a
"debt" evidenced by an"executory accord” withtheir aderisachemy in
defiance of [Lyeth and its progeny] . . . .

In other words, the gppelleesbrought their suit on thetheory that certain assets controlled by their aster
werewrongfully obtained, and that theseassetsshould betrested asapart of their mother'sestate. Having
received $350,000in settlement of asuit indtituted under thet theory, they are precluded from daming thet

the money that was paid to them was not a part of the estate.

For the foregoing reasons, the decision of thetrid court isreversad, and the caseis remanded for

further proceedings consistent with this opinion.

S0 ordered.®

> Mrs. Conrad did not meaningfully present to Judge Gardner the legal issues, based on the
apportionment statute and Lyeth, on which she has founded her appeal. In fact, these issues were
developed for thefirst time by Mrs. Conrad's present atorney in the motion for reconsderation which that
attorney submitted to Judge Christian. The appellees argue that these issues have not been properly
preserved for appeal. We disagree.

Although the belated introduction of major contentionsisnot to be encouraged, Mrs. Conrad's
position -- onethat we have found to be persuasive on the merits-- wasfully presented to the Superior
Court well beforethat court'sfinal disposition of the case. Under these circumstances, wedo not think it
appropriateto treat ameritorious argument as having been waived, particularly sincethere hasbeen no
discernible pregjudiceto the appellees opportunity to litigatetheissues. Mrs. Conrad'sdelay may, however,
have required the gppellees attorneysto expend time and effort which would have been unnecessary if the
issueshad beentimely raised. Accordingly, onremand, thetria court may, initsdiscretion, award the
appellees, as costs, any reasonable counsel fees-- but only those reasonable counsd fees-- that arefairly
attributable to the delay by Mrs. Conrad in presenting her contentions to the trial court.

The appelleesa so argue, and Judge Christian held, that under the doctrine of thelaw of the case,
shewas required to follow Judge Gardner's decision. But even assuming, without deciding, that this
contention is correct, cf. District of Columbiav. Faison, 278 A.2d 688, 690 (D.C. 1971) ("interlocutory
rulingsdo not settlethelaw of acase"), Mrs. Conrad isfree, on apped from Judge Wolf'sfina judgment,

(continued...)
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>(...continued)

to challenge any interlocutory ruling, not previoudy appedlable, that "led to entry of thefina judgment and
thus may have infected with error that judgment.” Desmond v. Robertson, 211 A.2d 775, 776 & n.2
(D.C. 1965); see also Palmer v. Fisher, 228 F.2d 603, 607 (7th Cir. 1955), cert. denied, 351 U.S. 965
(1956) ("[o]f course, prejudicid errorsininterlocutory orders may ordinarily be reached on an apped from
thefina judgment"); 5 C.J.S. Appeal and Error § 735, at 157 (1993) ("an interlocutory decision, order,
or ruling whichisnot itself independently apped able may be reviewed on gpped fromafind judgment or
decree") (footnote omitted). Moreover, the"law of the case” rule gppliesto judges of courtsof coordinate
jurisdiction, see Sowell v. Walker,  A.2d __, No. 98-CV-1172, dlip. op. at 10, (D.C. June 22, 2000)
(citation omitted), and cannot require an appellate court to follow aruling of the trial court.





