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Before ScHWELB, FARRELL, and WASHINGTON, Associate Judges.

FARRELL, Asociate Judge: The question presented iswhether adivison of this court may and
should depart from the standard “ more likely than not” test for proximate causation in this suit for
negligence based on the defendant-appel |ee’ salleged fail ureto screen bl ood donations adequately.
Appdlant, conceding that he cannot meet the standard test, urgesusto “recognizelossof chanceasa
protected interest” and to apply that dternate test of causation to the Red Cross sdleged negligencein
thiscase, in much the sameway — he contends— asadivisondidin aprior medica mapracticecase,
Ferrdl v. Rosenbaum, 691 A.2d 641 (D.C. 1997). We conclude that, in urging application of the
loss of chance theory to the facts of this case, appelant presses the divison’ s authority too far. The
crecumsgtances of Ferrdl differ too markedly from theseto provide authority for the departure appdlant
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advocates. Because gppellant’ s proffered evidence would fail the test of causation followed by our

decisions, we affirm thetrial court’s grant of summary judgment in favor of the Red Cross.

InJduly 1982 Cavin Grant (heresfter “ Grant” or “ gppelant”), then age twel ve, underwent surgery
a Children’ sHospita in Washington, D.C. to repair acongenita heart defect. During thesurgery he
received five units of whole blood, which had been provided to Children’ sHospita by appelleethe
American National Red Cross (the “Red Cross”).

All of thefive donorswhose blood was used on Grant satisfied the blood screening requirements
then utilized by the Red Cross. However, in compliance with the Red Cross s procedures at thetime,
none of theblood had been tested for danineaminotranderase (“ALT”) leves. In September 1993, after
aliver biopsy, Grant wasfound to havethe hepaitisC virus. Hefiled acomplaint inthe Superior Court
charging the Red Crosswith negligencein not having screened the blood administered to him during the
1982 surgery for ALT.* During thelitigation, it was determined that one of thefive donors of the donated
blood had been pogitivefor hepatitisC. At the Red Cross srequest, blood samplesfrom the positive
donor and appellant were tested by means of DNA, and it was confirmed that appellant had been

infected with the virus during the 1982 transfusion.

In 1982, when Grant underwent surgery, scientists and doctors were aware that besides hepdtitis
A and hepatitis B therewasaform referred to as“non-A, non-B” (or “NANB”) hepatitis. Although
today scientistsknow that most NANB hepatitisis caused by the hepetitis C virus (“HCV”), that virus

! Initially the complaint sued other actors as well, but it was later voluntarily dismissed as to them.
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wasnot isolated until 1989, and thefirst test to screen blood for HCV antibodieswas not avallable until
1990. Inhissuit Grant asserted, nonetheless, that the Red Cross should have tested @l donor blood for
ALT levelsasa“surrogatetest” for NANB hepdtitis,? because blood containing devated levelsof ALT
has an increased chance of carrying the NANB hepdtitisvirus. According to gppdlant, at thetimeof his
surgery AL T testing could identify asgnificant portion (up to 40%) of the blood supply infected with the
NANB hepatitis, and — he asserted — the Red Crossitsdlf believedthat AL T testing might prevent as
many asathird of the expected serious cases of NANB hepatitis casesannudly, yet madea* busness’
(or cost-benefit) decision to forgo the testing.

The Red Crossdefended by asserting that in 1982, all of the available dataand the practice of
nationda blood supplierscounsded agang routine screening by AL T donor testing. It proffered evidence
that, according to the consensus of leading expertsnationwide, AL T testing would not have detected
approximately 70 percent of donorsinfected with the then-unknown vira agent HCV; that the same
percentage of the donorsexduded onthe basisof ALT testing would have been hedlthy and not affected
by that agent; and that asaresult routine AL T testing would have annualy excluded many thousands of
unitsaf hedlthy blood from donorsnat carrying hepatitis, whilefailing to detect thevast mgority of donors
carrying NANB hepatitis.

Grant responded by conceding that hecould not prove by greater than 50% (morelikely than
not) that he would not have been infected evenif ALT testing had been performed. Specificaly, he
admitted that hisexpert testimony would be able to establish no more than a40 percent correlation

between AL T levelsand infection with the NANB hepatitis, in part because ALT levelsfluctuatein

Z A surrogate test, whilenot testing directly for the causative agent of adisease or itsantibodies, may
reveal a statistical association between a disease and a particular agent.
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individuals.® Grant argued nonethel ess— as he does on appeal — that ajury should beallowed to
decidewhether the Red Cross shegligencein not screening for elevated AL T level s deprivied] him of
anopportunity toavoid’ theinfection heincurred evenif that “opportunity” weremessured at lessthan
fifty-percent likelihood. Citingdecisonsof other courtsthat have gpplied the so-cdlled “lossof chance”

doctrine, he argued that it was “ajury question whether the Red Cross' s negligent failure to test
proximately caused Cavin Grant’ sinjury by increasing hischancesof getting NANB infected blood by at
least 30%.” Thetrid court, onthestrength of decisonsof thiscourt cited by the Red Cross, concluded
asamatter of law that Grant hed failed to present triableissues of fact on both negligence and proximate

causation. It therefore granted summary judgment to the Red Cross.

Onreview of summary judgment, this court gppliesthe samestandard of appraisng the evidence
asdidthetria court. Dregjzav. Vaccaro, 650 A.2d 1308, 1312 (D.C. 1994). Thus, we will affirm
summary judgment if, taking al reasonableinferencesin thelight mog favorableto thenon-moving party,
ajury could not reasonably find for it under the applicable burden of proof. Nader v. de Toledano,
408A.2d 31,42 (D.C. 1979). Inthisnegligence action, Grant had the burden of proving both abreach
of the sandard of care by the Red Cross and a causal connection between the breach and hisinjury.
E.g., Digtrict of Columbia v. Wilson, 721 A.2d 591, 597 (D.C. 1998). If the proof he offered

* Grant himsdlf had shown normal ALT levels on severd occasions despite being infected with the
HCV. Inher deposition Grant’ s expert witness, Dr. Johanna Pindyck, acknowledged that Grant’s
chance of not being infected would haveimproved by “at least 30 percent” had AL T testing been used,
but that she could not “ say for certain whether it would have been greater thanthat.” Thisgpproximated
theaffidavit of Dr. Thomas Zuck, past president of the Council of Community Blood Centers, that in
1982 therewas* only a30% chancethat theimplicated donor would have had andevated AL T leve and
hisblood discarded” asaresult of ALT testing. Smilarly, astudy performed by the Nationd Indtitutes of
Hedth a about the sametime confirmed that AL T testing “would fail to detect about 70% of the blood
that would infect recipients with non-A, non-B hepatitis’ (Affidavit of Dr. Paul V. Holland).
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faled on ether score asameatter of law, summary judgment was proper. We do not reech theissue of
whether Grant established the rdevant sandard of care and abreach of it sufficiently to goto thejury,
becausewe agreewith thetrid court that his proffered evidence on proximate causation faled asametter

of law.

Although the Red Cross cannat fairly be said to have had a physcian-patient reationship with
Grant, the parties agree that the applicable standards of causation are drawn from our medical
malpractice decisions. See Ray v. American Nat'| Red Cross, 696 A.2d 399, 402 (D.C. 1997)
(andyzing claim of failure of the Red Crossto properly screen blood donations under standards for
medical malpractice). Our decisions have heretofore required the plaintiff to prove “adirect and
subgtantial causd rel ationship between the defendant’ s breach of the Sandard of careand theplaintiff’s

injuries,” and we have defined that relationship as follows:

The evidenceis sufficient to establish proximate cause if the expert”
statesan opinion, based on areasonable degree of medical certainty,
that the defendant’ snegligenceismorelikdy than anything eseto have
been the cause (or a cause) of the plaintiff’sinjuries.

Robinson v. Group Health Ass'n, 691 A.2d 1147, 1150 (D.C. 1997) (internal brackets and
quotation marks omitted) (citing in part W. PAGE KEETON, €t al., PROSSER AND KEETON ON THE LAW

OF TORTS § 41, a 269 (5" ed. 1984), for the principlethat the plaintiff “ must introduce evidence which

* The parties agree that medical expert testimony was necessary in this case to establish both
negligence and proximate cause. See, e.g., Ladey v. Georgetown Univ., 688 A.2d 1381, 1385
(D.C. 1997).
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affords areasonable basis for the conclusion that it is more likely than not that the conduct of the
defendant wasacauseinfact”). The“morelikdy than not” sandardisfirmly embeddedin our law. See
Talley v. Varma, 689 A.2d 547, 553 (D.C. 1997); Lasley v. Georgetown Univ., supra note 4,
688 A.2d at 1387; Traversv. Didtrict of Columbia, 672 A.2d 566, 570 (D.C. 1996); Carmichael
v. Carmichadl, 597 A.2d 1326, 1330-31 (D.C. 1991); Psychiatric Inst. of Washington v. Allen,
509 A.2d 619, 624 (D.C. 1986); Gordon v. Neviaser, 478 A.2d 292, 296 (D.C. 1984). And see
Twyman v. Johnson, 655 A.2d 850, 852-54 & n.5 (D.C. 1995); District of Columbia v.
Freeman, 477 A.2d 713, 716 & n.9 (D.C. 1984) (both applying the “more likely than not” test of

causation outside the medical malpractice context).

[llugtrating application of thisprincipleis our decisonin Talley v. Varma, supra, in which the
plaintiff sued her physicianfor near-tota lossof her sense of taste after he had treated her with radiation
toremovethyroid tissuethat remained following previoussurgery to remove her cancerousthyroid gland.
Theplantiff’ smedicad expert tedtified that by administering negligently excessve amountsof radioactive
iodine (or 1-131), the physician had “increase] d] therisk of complications such asthose experienced by
[the plaintiff].” 689 A.2d at 551. This court, however, sustained the trid court’s grant of summary
judgment to the defendant on the issue of causation, declaring that while the expert’ s“testimony on
increased risk . . . raised the possibility thet theinjury resulted from thedlegedly excessveamount,” the
evidence “failed to show that [this] increasein risk from increased dosages of 1-131, made it more
probable than not that the . . . excessive dose .. . . caused [the plaintiff’s] injury.” 1d. at 553
(emphases added). “[M]edica tesimony asto the mere possibility of acausd relation,” we stated, “is
not sufficient.” 1d. (interna citation marks omitted), quoting Soonauglev. Pre-Term, Inc., 411 A.2d
366, 368 (D.C. 1980), and citing Quick v. Thurston, 110 U.S. App. D.C. 169, 172, 290 F.2d 360,
363 (1961) (testimony that “thereweretwo possibletheoriesasto source of [plaintiff’ g infection,” one
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entailing negligence and the other not, was insufficient to create a jury issue on proximate causation).

Grant concedes, ashedid inthetrid court, hisinagbility to prove that the Red Cross s assumed
negligencemorelikdy than not caused hishepditisinfection, i.e,, thet blood testing for AL T levelswould
— as amatter of probability — have detected the donor carrying the hepatitis C virus, leading to
rgjection of that blood donetion. Instead Grant urges usto depart from that Sandard and accept the view
of some courtsin cases such asthisthat aplaintiff makes out atriable issue on causation by showing that
the defendant’ s conduct deprived him of asubstantia, though lessthan fifty percent, chance of abetter

outcome had due care been exercised.® Thiscourt’ sdecisonscited above create aformidable barrier to

® See, e.g., Herskovits v. Group Health Coop., 664 P.2d 474, 478 (Wash. 1983) (“It is not
necessary for aplaintiff to introduce evidenceto establish that negligenceresultedintheinjury or degth,
but smply that the negligenceincreased therisk of injury or death”); Thorntonv. CAMC, Inc., 305
SE.2d 316, 324-25 (W. Va 1983) (defendant’ s negligent act or omisson increased therisk and was a
substantial factor in causing the ultimateinjury); Hicksv. United Sates, 368 F.2d 626, 632 (4" Cir.
1966) (Primafade caseismadeif therewas“any subdantial posshility of surviva” which waslost due
to the negligent care); Hamil v. Bashline, 392 A.2d 1280, 1288 (Pa. 1978) (“[O]nce aplaintiff has
demonstrated that defendant’ sactsor omissions. . . haveincreased risk of harm to another, such
evidencefurnishesabasisfor thefact-finder to go further and find that such increased risk wasinturna
substantial factor in bringing about the harm . . . .”).

Themgority of jurisdictions, by contrast, haverefusad to recognize*lossof chance’” asadoctrine
lessening required proof of causation. See, e.g., Weymersv. Khera, 563 N.W.2d 647, 653 (Mich.
1997) (affirming summary judgment for physcdanwhereplaintiff had only “thirty toforty percent chance’
of avoiding injury, and holding that “ no cause of action existsfor the loss of an opportunity to avoid
physical harm™); Jonesv. Owings, 456 S.E.2d 371, 374 (S.C. 1995) (“ After athorough review of the
‘loss of chance’ doctrine, we decline to adopt the doctrine. . . .”); Kilpatrick v. Bryant, 868 SW.2d
594, 602 (Tenn. 1993) (“thelossof chance[doctrine] isfundamentaly a oddswith therequisitedegree
of medicd certitude necessary to establishacausd link between theinjury of apatient and the tortious
conduct of aphysician”); Kramer v. Lewisville Mem. Hosp., 858 S.W.2d 397, 405 (Tex. 1993)
(“Themorelikdy than not tandardis. . . afundamentd prerequisiteto an ordered system of justice.”);
Dumasv. Cooney, 1 Cdl. Rptr. 2d 584, 592 (Cdl. Ct. App. 1991) (“Wetherefore declineto establish
amore lenient standard of causation . . . to account for the theory of lost chance.”); Fennell v.
Southern Md. Hosp. Cir., 580 A.2d 206, 211 (Md. 1990) (“We are unwilling to relax traditiond rules
of causation and cregte anew tort alowing full recovery for causing desth by causng alossof lessthana
50% chance of survival. Inorder to demonstrate proximate cause, the burden is on the plaintiff to
prove by a preponderance of the evidence that “it is more probable than not that
defendant’s act caused hisinjury.”); Pillsbury-Flood v. Portsmouth Hosp., 512 A.2d 1126,

(continued...)
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aoplication of the“lassof chance’ doctrine. Indeed, as Grant formulated his podtion to thetria court —
asserting that the Red Cross sfallureto screen for ALT “increag ed] hischances of getting NANBJ -
Jinfected blood by at least 30%" — theargument isvirtualy the same asthe onergected in Talley v.
Varma, supra. Recastingan“increasedrisk” of injury (Talley) asa“lossof chance’ of aninjury-free

outcome sounds very much like an exercise in semantics.

Grant argues neverthel essthat this court has already applied the“loss of chance” doctrinein
Ferrell v. Rosenbaum, supra, and thereby recognized it as an accurate formulation of the bedrock
“direct and subgiantid” causd nexusdandard.  Upon andlys's, we do not reed Ferrdl asdeviating from
the basic sandard of proof of causation by probability. Inthat case, the plaintiff sued her physicianand
hospital for misdiagnosing her infant child' s potentialy fatal blood disorder of Fanconi anemia. She
proffered evidencethat the child' s best hope of surviva into adulthood hed been through abone marrow
transplant from a compatible donor sibling. Indeed, her expert witness would have testified that,
according to recent scientific reports, “ 70 to 90 percent of Fanconi anemia patients can be cured of
their hematological diseaseif trangplanted with amatched sibling at an early age.” 1d. at 651 n.16
(emphedisadded). Theplantiff’ stheory wasthet the defendants negligencein misdiagnosngthechild's
condition deprived her of the opportunity shewould have seized — but which shelater lost through
circumstances— to bear achild or children who could have donated the necessary bonemarrow.® In

reversng summary judgment to the defendants, we acknowledged that “[t] he bare possibility that the

c :
(...continued)

1130 (N.H. 1986) (regjecting as“ill-advised” aproposed “relaxed” causation standard); Gooding v.

University Hosp. Bldg., 445 So. 2d 1015, 1020 (Fla. 1984) (“We agree with the mgority rule. . .

and hold that aplaintiff in amedica malpractice action must show more than a decreased chance of

survival . . . plaintiff must show that the injury more likely than not resulted from the defendant’ s

negligence in order to establish ajury question on proximate cause.”).

® The plaintiff’ sexpert dso proffered that the chances of securing aperfectly matching sibling donor
increased with each additional child she had. 691 A.2d at 652 n.18.
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Ferrells could have had another child, or children, that coul d have been asuitable bone marrow donor”
would not suffice, id. at 650, and that the plaintiff’ s burden wasto provethet the asserted negligence was
a“subgtantia factor” incausing theinjury. Id. (quoting Lacy v. Digtrict of Columbia, 424 A.2d 317,
318-19(D.C. 1980)). But wehdd that, given the proffered testimony that the mother “would have done
anythingtohelp [theaffected child], induding having another child or children,” the* sgnificant” chances
that this“would haveyid ded asuitable donor” for the child, and the even Sronger evidence (cited above)
of correlation between atrangplant and likely cure, the plaintiff had presented atriableissue on whether
thedleged negligence” substantia[ly]” contributed to thechild' sreduced chancesfor surviva. Id. a
651-52 (citing and relying on conclusion of the court in Danielsv. Hadley Mem'| Hosp., 185 U.S.
App. D.C. 84, 93, 566 F.2d 749, 758 (1977), “that there was an ‘ appreciable chance’ that [the]
patient’ slifewoul d have been saved, &fter [a] bench trid indlud[ed)] testimony thet 75-80% of patients

survived if given proper treatment”).’

The*logt chance’ recognizedin Ferrdl wasthusthe opportunity for theplaintiff toavall hersdlf
of amedica procedurewith ahigh likelihood (a 70-90 percent chance) of successif carried out. No
amilar damismadein the present case, given Grant’ sinability to offer proof that screening blood for
ALT leveswould have offered amore than thirty-percent-plus chance of detecting adonor’ s hepatitis.
Ferrd| thussynchronizeswith the standard of probability required by our decisons, whereasGrant’s

proof does not.

" Weearlier had noted that in Daniels the Circuit Court, “ applying District of Columbialaw,
rejected the claim that aplaintiff must conclusively show that the harm would not still have occurred
absent themalpractice.” 691 A.2d at 651 (emphasisadded). In Danidls, the court had made what
seemsthe obvious point that “[r]arely isit possible to demonstrate to an absol ute certainty what
would have happened in circumstances that the wrongdoer did not alow to cometo pass.” Daniels,
185U.S. App. D.C. a 92, 566 F.2d at 757 (emphasis added) (quoted in Ferrell, 691 A.2d at 651).
Nether of these gatementsisincongstent with the requirement of our decisonsof causa proof by the
“more likely than not” standard.
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Evenif Ferrell were regarded as easing the burden of proof on causation in some medical
md practice cases, however, we are not convinced that asmilar relaxation of proof should goply here. In
Ferrell the court carefully limited its consideration of lost chanceto “acase such asthisinvolving
negligent treestment of apotentialy fatd condition,” id. & 651, inturnillugtrating the Stuation where““ the
harm [alleged] appearsto have been brought about by two or more concurrent causes.”” 1d. (quoting
Daniels, 185 U.S. App. D.C. at 92, 566 F.2d at 757). Insuch acase, thelost chance doctrine may
well make sensebecause of the difficulty of differentiating between the consequences of apre-existing
condition and those flowing from the negligent failure to ameliorate it. See, e.g., Hardy v.
Southwestern Bell Tdl. Co., 910 P.2d 1024, 1026 (Okla. 1996) (explaining that the “loss of chance’
theory where gpplied hastypicaly beenlimited to acasewhere* negligence increasestherisk of harm by
aggravating the effect of [a] pre-existing condition or risk and/or taking away whatever chance of
recovery existed”). Appelant doesnot clam that the Red Crossfalled to diagnose or treet him properly
for apre-exiginginjury. Hiscdamisthat heincurred anew injury — hepatitis C — during trestment for
anunrelated condition. Moreover, unlikeinthe casesherelieson, hisinjury did not arisefrom the
relationship of patient and physician (or patient and hospital). Grant’s claim that the Red Cross
negligently supplied hepatitis-carrying blood isnot easy to distinguish from aclaim that any provider of
suppliesor equipment used in medical trestment was negligent in manufacturing or processing the
supplies, thereby causing apatient injury. To apply the loss of chance theory to cases such asthese

would virtualy collgpsethe limitationsthat our decisions have st to the reach of proximate causation.?

® Siill another problem with applying the“loss of chance” doctrineisitsanaytica kinship “withthe
adlocation of damages based on comparative fault, regardless of whether the physician’ s negligenceis
egged above or below 50 percent in terms of proximate causation.” Kilpatrick v. Bryant, 868
S.W.2d 594, 615 (Tenn. 1993) (Daughtrey, J., concurring in part and dissenting in part). This
jurisdiction, of course, hasnot adopted comparativefault. Instead, as do the courts of Maryland, we
follow the rule that:

[t]raditiond tort law is based on probatiilities. If apatient had a49%
(continued...)
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Cassssuch as Talley v. Varma, supra, demonstrate that any such relaxation of the standard of proof
on causation must be effected by the entire court, and not adivison. See M.AP. v. Ryan, 285 A.2d
310, 312 (D.C. 1971).

Grant’ sconceded inahility to provethat the Red Cross sassumed negligence morelikely than not
caused hisinjury required the entry of summary judgment for the Red Cross. Accordingly, thejudgment
of the Superior Court is

Affirmed.

§(...continued)

chance of dying from an injury or disease and if the patient was
negligently treated and dies, full recovery will be permitted because,
absent the negligence, it wasmorelikdly than not that the patient would
have survived. Based on the 51% probability of surviving theinjury or
disease, we exclude the injury or disease as the cause of death.
Damages are not reduced by the fact that there was astrong possibility
that the patient would have died absent the negligence. Conversdly, if
the patient had a 51% chance of dying from an injury or disease, and
was negligently treated and died, it was probably the pre-existing
medica condition, not the negligence, thet killed the patient, and thereis
no recovery. Damages must be proven by a preponderance of the
evidence. Damagesare not proven whenitismore likdy than not that
death was caused by the antecedent disease or injury rather than the
negligence of the physician.

Fennell, supra note 5, 580 A.2d at 214.





