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PRYOR, Senior Judge: Inadivil action againg gppdless Miller & Long Company and oneof its
employees, thetrid judge granted summary judgment againgt appd lant, dismissing acomplaint which
asserted multiple causesof action. Applying familiar sandards controlling in summeary judgment rulings,

we reverse the jJudgment and remand the case to the trial court.



Appdlant Robert OllieKlock (“Klock™) wasthe on-steforeman for John J. Kirlin Company
(“Kirlin™), asubcontractor at acondruction Steinthe Digrict of Columbia. AppeleeKennethN. Morris
(“Marris’) wasthe superintendent for gppeleeMiller & Long Company, Inc. (“Miller & Long”), ancther
subcontractor a thesamecondructionste. In August 1995, gopdlant gpproached Morristoinquireabout
theposshility of Kirin'semployessusng Miller & Long sforklift onapart-timebads Apparently, Miller
& Long possessad theonly forklift that was capable of navigating the entire condructionste. Miller &
Long, through Morris agreed to dlow Kirlin' semployeesto usetheforklift, contingent upon the execution
of acontractua release (hereinafter “Release”’).! On August 9, 1995, gppellant signed the following

Release:

|, the undersigned, Robert O. Klock (Steamfitter Foreman),” an
authorized representative of J.J. Kirlinin congderation of the permisson
granted to us on this day 8/9/95 (Duration of Job) to use the
Forklift/Craneof Miller & Long Company, Inc., located at 1717 Penns.
Ave. for the purpose of unload equipment; transfer to garage
acknowledge that:

Weknow therisks and dangers of usng sad property/equipment, assume
al risk of injury to any representative/employee of our company, any
personsunder our direct or implied supervison, and any property that
may be sugtained in connection with our use of said equipment/property
andagree, for dl employeesrepresentativesof thiscompany, any persons
under our direct or implied supervision, as well as their heirs,

! The parties did not exchange any monetary consideration.

2 The underlining designates the portions of the Release that were handwritten.
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adminidrators, assgneesand/or successorsto waive, indemnify, save
harmless and generdly reasedl dams, demands, or causesof action,
whether inequity or law (including, but not limited to, actionsfor agangt
Miller & Long Co., Inc. for negligence), thet they, asemployeesof this
company, may have or that may arise against Miller & Long, its
representatives, officers, or employeesfor any persona, physical or
psychological injury or property damagethat may be sustained by any
employeesrepresentativesof thiscompany, whileusngMiller & Long's
property, equipment, mechinery or motor vehides, or whileonaMiiller &
Long job site.

The intent of this agreement is that we shall accept all risks and
responsibilities of thisequipment asif it were our own and, further, to
accept thisrisk and respongibility evenif any of the above losses result
fromthenegligence of Miller & Long or itsemployees. Thelaw of the
Saeof Marylandwill governtheinterpretation and congruction of this
release.

/s Robert O. Klock
/sl Kenneth Nell Morris

On October 31, 1995, appdlant dlegedly fl andinjured hisshoulder while pushing theforklift
after it had broken down. OnMay 11, 1998, gppdlant filed acomplaint in the Superior Court setting forth
fivecounts. Based upon anegligencetheory, Count | aleged that Morrisspilled gasoline on the ground
whilerefuding theforklift. Klock asserted thet the pill crested agasoline dlick that subsequently caused
him to dip and fal while atempting to push the forklift after it had broken down. Count 11, aproducts
ligbility daim, dleged that theforklift wasdefectiveand unreasonably dangerousbecausethe” battery with
which it was equipped was inadequate, wesk, and discharged, foreseeably causng lessees. . . to atempt
to pushtheforklift.” Respectivdly, thethreeremaining countsaleged breach of expresswarranty, breach

of theimplied warranty of fitnessfor aparticular purpose, and breach of the implied warranty of



merchantability.

Onduly 8, 1999, gppdlessjointly filed amoation for summeary judgment. Appdless soleargument
wasthat the unambiguousterms of the Releaseinsulated them from all of gopdlant’ sdams. On duly 27,
1999, gppd lant filed hisopposition to gppelees motion for summary judgment. Appdlant principaly
argued that: (1) the Releasewas void pursuant to Mp. CopEANN. CTs. & Jub. Proc. § 5-305 (1997)°
asan indemnification agreement collaterd to acongruction contract; (2) the Release was void againgt
public policy becauseit wasthe product of grosdy unegua bargaining power and otherwise affected the
public interest; (3) the Release was void as an unconscionable agreement pursuant to Mb. CoDE ANN.
CoMMERCIAL LAw 1 § 2A-108 (1997); and (4) the Release improperly disclaimed warranties under

Maryland law.

OnAugust 12, 1999, thetrid court granted gppdlees motion for summary judgment without a

hearing and without astatement of reasons.* Klock gppedsthetrid court’'s summary judgment decision.

® Thisgatute has subsequently been renumbered toMb. CobEANN. C1s.& Jub. Proc. §5-401
(1998) and is substantially identical thereto.

* Prior to thetrid court’ sruling on the mation for summeary judgment, gopelless gpparently filed
athird-party complaint againg Kirlin. Before Kirlinwasrequired tofilearesponsve pleading, however,
thetria court ordered summary judgment in favor of gppdless, thereby rendering the third-party complaint
moot.
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A. Scope of Review

Inreviewing agrant of summary judgment, thiscourt conducts an independent, de novo review
of therecord in alight most favorableto the opposing party. See Sagd v. Merrill Lynch, Pierce, Fenner
& 9mith, Inc., 745 A.2d 301, 303 (D.C. 2000); Zhou v. Jennifer Mall Restaurant, Inc., 699 A.2d 348,
350 (D.C. 1997); Smith v. Union Labor LifeIns. Co., 620 A.2d 265, 267-68 (D.C. 1993). Our
appdlatestandard of review isthe sameasthetrid court’ sstandard for initidly resolving the underlying
motion for summary judgment. SeeBurt v. First American Bank, 490 A.2d 182, 184-85 (D.C. 1985).
Summary judgment should be granted only when thereare no genuineissues of materid fact and whenthe
moving party isentitled to judgment asamaiter of law. See Super. Ct. Civ. R. 56 (c); Burt, supra, 490
A.2d a 185. The moving party bearsthe burden of establishing both the absence of amaterid factua
disoute and entitlement to judgment asametter of law. Burt, supra, 490 A.2d a 185. Any doubts about
theexistence of afactud dispute must beresolved infavor of thenon-moving party. Saigd, supra, 745

A.2d at 303.

B. Genuinelssues of Material Facts

Although gppdlant offersanumber of contentionsto support hisview thet thetria court improperly
granted summary judgment to gppellee, we need not addressall of them, primarily becausethedigposition

of the negligence claim is pivotal to the resolution of this appeal.
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Withregard to genuineissues of materia facts, we observethat thepresent record of deposition
testimony reved s conflicting descriptions of the manner in which theincident occurred. Appdlant testified
that he believed that Morris attempted to refuel the forklift after it had earlier stopped functioning.
According to gppdlant, Morrisdid thisouts de gopd lant’ s presence because gppellant had goneingdeto
recaiveatdephonecdl. Appdlant further damsthat Morris, soon after refuding the forklift, witnessed
gopdlant’ sfal because Morriswashelping to pushtheforklift. Directly contrary, Morristedtifiedinhis
deposition that he was not pushing the forklift nor was he even in the generd area of the forklift when
gopdlant fdl. Rather, Morristedtified that hefirgt heerd of Klock’ sinjury when hereturned to the ground
fromthetop of abuilding and gopdlant told him that hehad falen. Morrisaso did not remember whether

he refueled the forklift earlier that day.

In the context of aruling granting summary judgment, it is evident that there are factual
disagreements between the partieswith respect to anexus between gopdlant’ sfdl and theforklift. While
Marris purported negligence—fallureto properly refud theforklift, fallureto detect the gas soill, and falure
towarn of the goill —could be congrued to be rdated to theforklift, the mgor thrugt of the negligencedam
isthat gppellant fell on agasoline puddle created by Morris. If gppdlant’ salegationsonly indirectly
implicatethe piece of equipment involved here, thereisacritica question whether the provisonsof the
Reease areindeed gpplicableto thislitigation. Unlessthe Release, or some other legd principle controls

the outcome of this case, we cannot agree that there are no disputed questions of material fact.

C. Controlling Legal Principles
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Of course, the applicability of the Release, depends, by itsown terms, on whether aninjury
occurred while using the equipment of appellee Miller & Long on the construction site. In such
crcumstancesthe agreement purportsto broadly insulate gopdleeMiller & Long fromligbility fromall
risks, expressy including risks resulting from the sole negligence of Miller & Long' semployees. The

agreement also provides that the interpretation of the document will be governed by Maryland law.

In Maryland, contracts should be interpreted to effectuate the intentions of the parties by
conddering “the character of the contract, itspurpose, and thefactsand circumstances of the partiesa the
timeof execution.” PacificIndem. Co. v. InterstateFire& Cas. Co., 488 A.2d 4386, 488 (Md. 1985);
Chicago TitleIns. Co. v. Lumbermen’sMut. Cas. Co., 707 A.2d 913, 917 (Md. App. 1998). With
thisbackground, thetria judge examinesthefour cornersof thereleaseto determineif itisunambiguous.
SeeHeat & Power Co. v. Air Prods. & Chemicals, Inc., 578 A.2d 1202, 1208 (Md. 1990). Whena
contract isclear and unambiguous, the court should interpret the contract terms as ametter of law,
presuming that the partiesintended what they expressed. Chicago Title, supra, 707 A.2da 917. If the
contract isambiguous, summary judgment isingpproprigte asthetrier of fact must then resolvethe meaning
of thecontract. Seeid. & 918. Indoing so, thetrier of fact isfreeto congder “extringc evidencewhich
shedslight ontheintentions of the parties a thetime of the execution of thecontract.” Heat & Power,
supra, 578 A.2d a 1208. “Anambiguity exisiswhen, to areasonably prudent person, thelanguage used

in the contract is susceptible of more than one meaning.” |d.
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Weare mindful of the potential impact of Mb. CobEANN. CTs. & Jub. Proc. §5-401 (1998)°

on appellant’s causes of action. Section 5-401 states:

A covenant, promise, agreament or underdandingin, or in connectionwith
or collateral to, acontract or agreement relating to the construction,
dteration, repair, or maintenanceof abuilding, structure, gppurtenanceor
gopliance, induding moving, demalition and excavating connected withit,
purporting toindemnify thepromiseeagaing liability for damegesarisng
out of bodily injury to any person or damageto property caused by or
resulting fromthesolenegligenceof thepromiseeor indemnitee, hisagents
or employess, isagand public palicy and isvoid and unenforcegble. This
section doesnot affect the vdidity of any insurance contract, workers
compensation, or any other agreement issued by an insurer.

Maryland casesinterpreting 8 5-401 and its predecessor dso makeit clear that, “[t]he Statute does not
purport to void or excisean entire contract provison.” Bethlehem Sed v. G.C. Zarnas& Co., 498
A.2d 605, 611 (Md. 1985) (emphagisinorigind). “Rather, it rendersvoid and unenforcegblea’ covenart,
promise, agreement or understanding’ which purportstoindemnify the promisee againg liability for
damages caused by the promisee’ ssolenegligence.” Id. Indeed, the Maryland Court of Appealshas
congdently sated thet, “aparticular contract provision or sentence can properly be congtrued asreflecting
two agreements, one providing for indemnity if the promiseeis soldy negligent and one providing for
indemnity if the promisee and promisor are concurrently negligent, only theformer agreement isvoided by

the statute.” Heat & Power, supra, 578 A.2d at 1206 (quoting Bethlehem Sedl, supra, 498 A.2d a

®> Thisstatute was renumbered to its current designation on April 8, 1997. Itssubstantively
identical predecessor was Mb. Cobe ANN. CTs. & Jub. Proc. § 5-305 (1995).
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611). “Inother words. . . the statute renders unenforceable a contract provision only insofar asit
embodies an agreement providing for indemnity to the promisee when the promiseeis soldy negligent.”

Bethlehem Stedl, supra, 498 A.2d at 611.

[11. Conclusion

Inour view the existing record reflects disputed questions of materid fact between the parties, a
lesst with respect to the daim of negligence. Thereare d o subgtantid issuesto beresolved in determining
whether gppellesisentitled to judgment asamaiter of law. Aninitid inquiry inthisregard iswhether the
tortious conduct dleged doesinfactinvolvetheRelease. Inturn, the court should consider whether the
Release, by itsterms, is*. . . acontract or agreement relating to the congtruction . . . of abuilding. . .”
within the meaning of 8 5-401. If so, the court must then determine the impact of the statute on the
Release® Asnoted, gopdlant not only chalengesthe Release on the basisof the tatute, but also for other
reasons stated in hisopposition to summary judgment. Additionaly, appellant assertsother claims
grounded on breach of warranty. Because no satement of ressonswaas given by thetrid court in rendering
judgment, wedo not reach nor addressthese questions. We conclude, however, on the exigting record,
that thetria judge erred in finding no materia genuine questionsof fact, and, without more, concluding
gopdleewasentitled to prevall asametter of law. Accordingly, we vacate the judgment and remand the

caseto thetrial court.

® Inscrutinizing the Rel ease, we observe that the agreement is one between the two corporate
entities; appellant signed the document as an agent of his company.
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Reversed and remanded.



