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Before ScHwWELB and FARRELL, Associate Judges, and PRYOR, Senior Judge.

ScHwWELB, Associate Judge:  This negligence action arises from an automobile accident that
occurred on the morning of March 21, 1994, when appelee Wdlter Price collided with autility pole after
gpparently having suffered agiroke at thewhed. Mr. Pricealegestha hewasinjured asaresult of the
falureof anofficer of the Didtrict of ColumbiaMetropolitan Police Department (MPD) to seek immediate
medica atentionfor him. After afour-day trid, thejury found that the Didirict was negligent and avarded
Price $200,000 in damages. Contending that the evidence adduced by Mr. Pricewasinsufficient asa
metter of law to prove causation, the Didrict goped sfrom thetrid court'sdenid of itspod-trial motionfor

judgment as amatter of law (JMOL). Wereverse."

! Qur disposition renders it unnecessary for usto consider the District's other claim on appeal,

namely, that thetria court erred by permitting plaintiff'smedical expert to read to thejury certain hearsay
statements of the plaintiff's treating physicians.
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THE FACTS

Onthemorning in quedtion, Officer Michad Petty of the M PD recaived areport of anaccident with
injuries. Officer Petty reponded to the sceneat gpproximately 9:30 am., and hefound Mr. Pricesitting
inhistruck. Pricgspupilsweredilated, he had ablank sare, and hisspeechwasdurred. When Mr. Price
got out of thetruck, hefdl to theground. Petty claimed that he detected a"dight odor of acohol” on
Pricesbreath, and it gppeared to Petty that Pricewasintoxicated. Further investigation reveded that Mr.
Pricesdriver'slicense had been revoked, and at 10:16 am., Officer Petty arrested him for operating a
moator vehide after revocation and on suspicion that he had been driving whileintoxicated. Officer Petty
then cdled for amobiled cohal cruiser toadminister abreathayzer test, but no cruiser wasavalale. Price
tedtified that hetold Petty at the scenethat he (Price) had suffered from high blood pressure and that he
wanted to go to the hospital. Price alleged that his request was refused.

Officer Petty then drove Priceto the Traffic Divison. Pricetestified that he advised the desk
sergeant that he needed to go to the hospitd. Hedamed, however, that the officer told him that he must
fira tekethe breethdyzer test. Mr. Price stated that he was handcuffed to achair, that he asked severd
timesto go to the bathroom, and that the officerswould not et him do so; thisresulted in involuntary
incontinence. Threebreathdyzer testswere administered to Mr. Price, and dl threewere negaivefor the
presence of alcohol. Thelast breathalyzer test was completed at 11:34 or 11:35am. Immediately
theredfter, Pricecomplaned for thefirst time of anew symptom, namey that he was now unableto move

2 According to Mr. Price, Petty said "well boy, you['re] drunk."



his left arm.

Officer Petty asked Priceif hewanted to go to the hospitd, and Pricereplied that he did. Petty
then called for an ambulance, and the ambulance left Georgetown University Hospital at 11:59 am.,
arivinga thegationat 12:16 p.m. Pricewasexamined & the sation, and the ambulance crew confirmed
thet hewas auffering from pardysson hisleft 9de. Price was driven by ambulanceto the hospitd, ariving
therea 12:30 or 12:35 p.m. Atthispoint, Price could not move hisleft hand, theleft Sde of hisfacewas
numb, and he had to drag his |eft leg in order to walk.

Atthehospitd, PricewasgivenaCAT scan®toidentify the gppropriatetrestment. Thisdiagnostic
examination was necessary in order to determinewhether administration of "Heparin,” ablood thinner,
would be gppropriate. Heparin cannot undo the damage from aprior stroke, but it can prevent further
blood dotsfromforming. If apatient has suffered a cereord hemorrhage and isbleeding from the brain,
however, theadminigration of Heparinisinappropriateand may kill the patient. BeforetrestingMr. Price
with Heparin, hospita personnd thereforehad to find out whether he had suffered acerebrd hemorrhege.
Inthiscase, the CAT scan reveded that Price was not bleeding from the brain and, at 1:40 p.m., Heparin
wasadminigtered to him. By thistime, hisleft Sde had dready been pardyzed for gpproximately two

hours.

Attrid, Priceintroduced expert testimony which, if credited, established that he had suffered two
distinct neurological episodes, or strokes.* Thefirst episodeinjured Price'sbrain stem and caused his

3

"CAT scanning” (Computed Axial Tomography) combinesthe use of adigital computer with a
rotating x-ray device to create detailed cross sectional images or "slices' of different organs.

* The Didtrict's expert testified that, in his opinion, Price had suffered only one stroke. For purposes
(continued...)
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dizzinessand vertigo, aswd| asthelossof consciousnessthat resulted inthe accident. The second stroke
afected theright sdeof hisbrain, causng theleft-gdepardyss. Pricestheory at trid wasthat hissecond
(and paraytic) Srokewasproximately caused by the Didrict'snegligenceinfalling to obtain trestment for
him in time.

Pricetedtified thet heremained a Georgetown Univeraty Hospital for about amonth and that he
wastregted a the Nationd Rehailitation Hospita for gpproximately oneyear. He dated, inter alia, thet
he could no longer driveacar or play on his™old man basketbal teem." Thejury found thet the Didrict's
negligence caused Mr. Price's injuries and, as previously noted, awarded him $200,000.

LEGAL DISCUSSION

When reviewing the denid of adefendant'smation for judgment asametter of law, weview the
record, and dl reasonableinferencesfromthe evidence, inthelight most favorableto the plaintiff, and we
reverseonly if noimpartia juror could reasonably reach averdict for theplaintiff. See, eg., Grantv.
Didtrict of Columbia, 597 A.2d 366, 370 (D.C. 1991). Judgment as a matter of law iswarranted,

however, if the plaintiff hasfailed to present evidence on any ement of his case sufficient to permit a

reasonable jury to find in hisfavor. |d.

In order to show negligence, aplantiff must establish, by apreponderance of the evidence, the
goplicable andard of care, abreach of that Sandard by the defendant, and acausa rdaionship between

%(...continued)
of the Digtrict's IMOL motion, however, we must credit the testimony of Price's expert that the patient had
experienced two separate neurological episodes.
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the breach and the plaintiff'sinjury. See Digtrict of Columbiav. Wilson, 721 A.2d 591, 597 (D.C.
1998). Whenthe gpplicable sandard of careis"beyond theken" of theaveragejuror, the plaintiff must
ordinarily prove each el ement by expert testimony. Hughesv. Digtrict of Columbia, 425 A.2d 1299,
1303 (D.C. 1981); seealso Meek v. Shepard, 484 A.2d 579, 581 n.4 (D.C. 1984). Inthiscase, itwas

undisputed that expert testimony was required.

Robert Klotz, Price's expert witness on the subject of police practices, described the gpplicable
dandard of care. Mr. Klotz tedtified that whenit isdifficult to determine whether aprisoner in custody is
i1l or intoxicated, or when aprisoner hasbecomeill a the police station, the nationd standard of care
requirespoliceofficersto obtainimmediate medical atention for the prisoner. A smilar obligationis
imposed by themunicipa regulation governing the conduct of police officers. S.e6A DCMR §700.4
(1998) ("Wherethe condition of aprisoner issuch that it isdifficult to determinewhether heor sheisill or
intoxicated, or when aprisoner istakenill in agtation, he or she shdl beimmediately conveyedto a

hospital."). Section 700.4 was brought to the attention of the jury without objection from the District.

Mr. Klotz aso tedtified thet there had been adeviation from the nationd andard. He explained
that before Officer Petty responded to the scene, Petty was advised that there had been an accident with
injuries. Under thesecircumstances, according to Klotz, Officer Petty should have cdled anambulance
to the scene "immediately upon coming at the scene of the accident.” Thetestimony of Mr. Klotz, if
credited, was sufficient to establish the tandard of careand adeviation therefrom. Indeed, the Didtrict
mekesno damthat itisentitied toaIMOL with repect to ether of thesedements of the plaintiff's case.

TheDidrict does however, chdlengethe sufficiency of the plaintiff's showing of causation. "To
establish proximate cause, the plaintiff must present evidence from which areasonable juror could find that
therewasadirect and substantia causd relationship between the defendant’s breach of the sandard of
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careand the plaintiff'sinjuriesand that theinjurieswere foressegble” Wilson, supra, 721 A.2d a 600

(citations omitted).

Proximate cause may be divided into acause-infact (causation) eement
and apolicy dement. Thecause-in-fact requirement assuresthat no
defendant will beligbleunlesshe hasin fact caused the plaintiff'sharm.
Thepalicy dement indudesvariousligbility-limiting congderationswhich
relieve the defendant of ligbility for harm he actudly caused where the
chain of events appears "highly extraordinary in retrospect." See
Reporter's Notesto § 433, Restatement (Second) of Torts, 3 app., at
129 (1966).

Lacy v. District of Columbia, 424 A.2d 317, 320-21 (D.C. 1980) (footnote omitted).

If the harm suffered by aplaintiff would have occurred even in the absence of the defendant's
negligence, then the defendant's conduct was not acause-in-fact of that harm. Thedispogtiveissueinthis
caeiswhether animpartid jury could reasonably find Pricesinjurieswere, infact, caused by theDidrict's
negligence, or whether, onthe contrary, Mr. Pricewould have suffered the sameharm evenif the Didtrict
hed exercised duecare. The Didtrict contendsthat evenif al issuesof fact areresolvedin Pricesfavor,”
the evidence condusively showsthet the District'saleged negligence did not cause Price's second stroke
or pardyss. According to the Didrict, Price's second stroke must have occurred at gpproximatdy 11:35
am. (if not before), for it was at that time that the final breathalyzer test was completed and Price
complaned of wesknessor pardysson hisleft sde. The undisputed evidencetherefore demongtrates,
saystheDidrict, that eveniif the police had exercised duecare, Heparin could not reasonably have been
administered to Pricein time, and the paralytic stroketherefore could not have been averted. The

Digtrict's position has merit.

> Theonly significant factual disputesare (1) whether Price requested to betaken to the hospitd a
the scene of the accident, and (2) whether he suffered one stroke, asthe District'smedical expert testified,
or two separate strokes, as plaintiff's expert opined.
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Thepartiesagread a trid that Officer Petty had no obligation to cal anambulanceuntil 10:16am.,
when Pricewas placed under arrest.® It took forty-five minutesfrom thetime the ambulancewas called
for theambulance crew to drive the vehicle to the sation, to examine Mr. Price, and to transport him to
Georgetown University Hospitd . Dr. Bruce Ammerman, the Didrict'smedica expert, testified that this
forty-fiveminute period wastypicd of thetimethat it would taketo carry out thistask. Counsd for Price
did not cross-examine Dr. Ammerman onthissubject, and Dr. Stanley Malkin, theplaintiff'smedica
expert, wasunableto say whether thetimethat the ambulance crew took to pick up Price, toexaminehim,
andto trangport himto the hospital wasnorma or abnormal. Accordingly, therewasno evidencefrom
whichthejury could farly find thet the ambulance crew'sresponsetimein thiscasewas unreasonable. In
any event, the speed with which anambulance crew carriesout itsresponghhilitiesisnot withintheMPD's

control.

In addition, both Dr. Malkin and Dr. Ammerman testified that it was necessary for hospital
personnd to conduct aCAT scan before Heparin could beadminigtered. Thepatient having arrived at the
hospita at about 12:30 p.m., thetwo expertswere of the opinion that theadminidtration of Heparinat 1:40
p.m. wasaccomplished "very quick[ly]" (Dr. Ammerman) and with "duehaste’ (Dr. Mdkin). Thetwo
doctors aso agreed that Heparin could not dissolve ablood dot, or "'undo the damage," but could only
prevent further blood dlotsfrom forming. Thetimethat € apsed between Pricgsarrivd a the hospitd and
histrestment with Heparin wasthusdso unavoidable, and, inany event, the MPD had no control over how

¢ Infact, thejury sent anoteasking: "Isthe Digtrict responsible on any actions or omissions prior

to10:16am.?', towhichthe[c]ourt replied "[t|heanswer isno.” The plaintiff interposed no objectionto
this response and has not challenged it on appeal. See generally Powell v. District of Columbia, 602
A.2d 1123, 1128 (D.C. 1992) (discussing "public duty" doctrine); cf. Spencer v. General Hosp., 138
U.S. App. D.C. 48, 52-53, 425 F.2d 479, 483-84 (1969). The issue having been conceded, we have
no occasi on to decide whether the public duty doctrine applied at al where, as here, Price was evidently
not free to leave during Officer Petty's investigation.
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quickly the diagnostic examination could be compl eted.

Thedggnificance of the ssquence of eventsisgpparent. Evenif Officer Petty had called for medicd
atentionat precisdy 10:16 am., asPricecdlamsthat Petty should have done, thecondusionisinescgpable
that Price neverthelesswould not have received Heparin intimeto avoid the second stroke. The
undisputed evidence showsthat it took about forty-five minutesto transport Priceto the hospital, and an
additiond hour and ten minutesor 0 to dear himfor the adminidration of Heparin, Therewasno evidence
that thesetimeswere unreasonabl e or abnormal under thecircumstances, or that the District could have
done anything to speed up activities that were entirely outside the MPD's control. Under the
arcumgtances, Price could not have been treated with Heparin for dmost two hoursafter thepolicecaled
theambulance, or well after noon ontheday inquestion. By that time, Price had aready suffered the

stroke that caused paralysis on hisleft side.

Wefind oursgvesin agresment with thefollowing Satement by the Supreme Court of Connecticut:

Drawinglogica deductionsand making ressonableinferencesfromfects
in evidence, whether that evidence be oral or circumstantial, isa
recognized and proper procedurein determining therightsand obligations
of litigants, but to belogica and reasonable they must rest upon some
bag sof definitefacts, and any conclusion reached without such evidentiad
begsisameresurmiseor guess The. . . character of the plantiff'sinjuries
naturally tended to create sympathy and aleaning toward aplaintiff's
verdict, but for thereasonsgiven weareunableto find intheevidencea
sﬁficégwt basisfor it, and the motion to set it aside should have been
granted.

Paigev. Saint Andrew's Roman Catholic Church Corp., 734 A.2d 85, 95-96 (Conn. 1999) (citing
Lathamv. Hankly, 166 A. 400, 401-02 (Conn. 1933)) (internd quotation marks and brackets omitted).

Evenif thepolice had called an ambulance at the earliest possiblemoment, Pricetill would not have
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received Heparin until after he had exhibited the symptoms of the second stiroke. The police could not
makean ambulance arrivemorequickly or medica proceduresinvolvingaCAT scantakelesstime We
arethuscondtrained to conclude, asamétter of law, thet, on the record before us, the second strokewould
have occurred evenif the Didtrict had not been negligent. Under these dircumstances, Price cannot prevail.’

CONCLUSION

For the foregoing reasons, thejudgment of thetrid court isreversed, and the caseisremanded with

instructions to grant the District's motion for judgment as a matter of law.

So ordered.

" Plaintiff'smedical expert, Dr. Malkin, testified that Mr. Price's second stroke was caused by the
MPD'sthree-hour delay. Hestated that, but for that del ay, the patient would have been on blood thinning
medicationintimeto avert the second "neurologica event." Dr. Makin'sconclusion, however, did not take
into account undisputed aspects of the record, including the parties agreement that the police had no
obligationto cal an ambulance until Pricewasplaced under arrest at 10:16 am. Dr. Makin acknowledged
that "[t]he second stroke had to occur by the time they |oaded the patient into the ambulance because the
ambulance people noted that he had | eft-sided weakness." He provided no explanation how, in light of the
inevitabledelaysrequired by the need for the ambulance and for the CAT scan, Heparin could have been
administered before Price felt the paralytic effects of the stroke at approximately 11:35 am.





