Note to readers: To navigate within this document use the set of icons listed above on the Acrobat toolbar.

These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the
District of Columbia Bar.

Notice: Thisopinion is subject to formal revision before publication in the Atlantic and
Maryland Reporters. Users are requested to notify the Clerk of the Court of any formal
errors so that corrections may be made before the bound volumes go to press.

DISTRICT OF COLUMBIA COURT OF APPEALS
No. 99-CO-269
UNITED STATES, APPELLANT,
V.
EMANUEL BROWN, APPELLEE.

Appeal from the Superior Court of the
District of Columbia

(Hon. Michael L. Rankin, Trial Judge)
(Argued June 24, 1999 Decided August 5, 1999)

Valinda Jones, Assstant United States Attorney, with whom Wilma A. Lewis, United States
Attorney, and John R. Fisher, Michadl T. Ambrosino, and Alan M. Boyd, Assistant United States
Attorneys, were on the brief, for appellant.

SandraK. Levick, Public Defender Service, withwhom JamesKlein, Public Defender Service,
was on the brief, for appellee.

Before SCHWELB, FARRELL, and Ruiz, Associate Judges.

FARRELL, Associate Judge: Therequirement that the police adviseasuspect in accordancewith
Mirandav. Arizona, 384 U.S. 436 (1966), istriggered by custodid interrogation. Seeid. a 444; Rhode
Idand v. Innis, 446 U.S. 291, 300 (1980). Inthiscasethereisno disputethat defendant Brownwasin
cudody & therdevant time; theissuerather iswhether hewas “interrogated” beforethe police advised him

of hisMirandarights Thetrid judgeruledthat hewas, and therefore suppressad incriminating Satements
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Brown madeinresponseto theinterrogation. Thegovernmentinthisinterlocutory gpped, seeD.C. Code
§23-104(a)(1) (1996), contendsthat hisstatementswere“[v]olunteered,” Miranda, 384 U.S. a 478,
because the antecedent words and actions of the police were neither “ expressquestioning [n]or its
functiond equivalent” asdefinedin Innis supra. Onthebassof thetestimony credited by thetrid court,
we agreethat the police did not interrogate Brown before he made the statementsin question. We

therefore reverse the suppression order.

Brownwasindictedfor first degreemurder and rel ated fireerms offensesarising from the shooting
deeth of Bernard Brown (no gpparent relaion). Hemoved to suppress, among other things, satements
he had madeto homicide detectivesfallowing hisarrest for the murder whichthe government intended to
introduce asfase exculpatory statements.* Thetria court held an evidentiary hearing onthe motion, at
which the solewitnesswas Kyle Cimiatti, the lead detective in the investigation of the Bernard Brown

murder.

OnMay 30, 1998, fivedaysdfter themurder, Cimiotti paged defendant Brown and, when Brown
called back, told him that “ we need to get together” or “you and | need to speak.” Because Brown

sounded “clueless’ asto why the police were seeking him and asked what thiswas about, Cimiotti

! Seelnnis, 446 U.S. at 301 n.5.
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explained thet they had an arrest warrant for him, though he did not say for what. Brown mentioned that

“abunch” of policewith gunsdrawn hed beento hismather’ shouseearlier (presumably looking for him),
and Cimiotti, sressng*“theimportanceof [their] meeting,” suggested they meet a the Sixth Didrict police
dationto avoid “that wholerigamaroleagan.” Twenty minuteslater, Brown arived a the Sxth Didrict
where Cimiatti grested him by saying “Emanud” (to which Brown responded afirmatively) and “how are
youdoing?’, identifying himsdf asDetective Cimiatti. Brown responded by placing hishandsonthewall.
Hewas handcuffed, and other officersdrove him to the Homicide Branch while Cimiotti drovethere

separately in hiscar.

At the Homicide Branch, Cimiotti spoke with other police officersfor 15-20 minutes, then, with
his partner in the investigation, Detective Porter, entered the interview room to which Brown had been
taken. Brown had not yet been booked or processed. Cimiatti introduced himsdlf “formaly” asDetective
Cimiotti fromthe Homicide Branch and told Brown thet hewas* under arrest in connection with thedeeth
of aMr. Bernard Brown.” Then, according to Cimiotti, “without any reasonor . . . any provocation,”
Brown“just cameout andsaid[* O] h, | heard about this, you know, they aretrying to put that beef on
me,’” adding that “‘1 don’t even know that boy’” and “‘[I] wasn't even out there when thisoccurred.””
Cimiotti again tedtified thet “[tjhemoment . . . | explained to himthet it wasin reference to Bernard Brown,
he spurted that out,” “just sputtered [and] went onwithit,” denying that he knew thevictim or was* even
out there” Cimiatti “immediately opped”’ Brown at that point, saying “you need to sop. | need to reed

youyour rights 'Y ou havethet right.” Brown wasthen read hisMiranda rights, and indicated on therights
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card that hedid not want to spesk further without an attorney present. No additiond reevant conversation

took place.

In granting the motion to suppress Brown's statements, the trial judge stated:

| credit Detective Cimiatti’ stestimony entirdy regarding how he contacted
the Defendant; how he met the Defendant; how hedirected other officers
to trangport the Defendant to his office; how he greeted the Defendant in
hisofficeand what he said to the Defendant and what the Defendant said
to him.

| find al of that entirely credible and for me, it adds al up [sic].

| find no reason to discredit that testimony.

Nevertheless, after quoting the definition of “interrogation” in Innis, supra, the court concluded:

[ T]hat controls the outcome of this motion because when the Defendant
was placed in the Detective' s office and the Detective camein and
introduced himsdif, . . . and when hetold the Defendant why hewasthere,
he should haveforeseen that the Defendant was going to say something
Incriminating.

Accordingly, because he concluded that Brown wasinterrogated beforethe police advised him of his

Miranda rights, the judge excluded his statements from use in the government’ s case-in-chief.
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Wefirst discusshriefly our sandard of review. Thetria judge sdetermination that thepolice
interrogated Brown beforegivinghimtheMirandawarningsisultimatdy acondusonof law thet wereview
denovo. SeeReldv. United Sates, 581 A.2d 359, 363 (D.C. 1990). In doing so, however, we must
defer tothejudge sunderlying factud findings (whichwemay not disturb unlessclearly erroneous) and
accept any reasonableinferencesfrom the evidence he may have drawn in concluding ashedid. See
Morrisv. United Sates, 728 A.2d 1210, 1215 (D.C. 1999). The government assartsthet reversal here
would entall no quarrd with the judge sfactud findings, becausehe” credit]ed] . . . entirg]ly]” Detective
Cimiotti’ saccount of hisinteractionwith Brown. Brown, ontheother hand, chargesthegovernment with
recadting the evidence a pointsin itsbrief to portray amore benign, less coerciveinteraction between the
detective and the accused than thetrid judge—drawing reasonabl e inferences—was obliged to accept.
We condudethet, on the evidence credited by thejudge, and drawing dl reasonebleinferencesfromitin
favor of hisultimate conclusion, the judge nonetheess erred in concluding that the police interrogated

Brown before he made his incriminating statements.

“[T]he Miranda safeguards,” the Supreme Court held in Innis,

comeinto play whenever aperson in custody is subjected to either
expressquestioning or itsfunctiond equivaent. Thatisto say, theterm
“interrogation” under Miranda refersnot only to expressquestioning, but
asoto any words or actionson the part of the police (other than those
normally atendant to arrest and cugtody) thet the police should know are
reasonably likely to elicit an incriminating response from the suspect.
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Innis, 446 U.S. at 300-01 (footnotesomitted). “Thelatter portion of thisdefinition,” the Court went on,
“focuses primarily upon the perceptions of the suspect, rather than the intent of the police.” Id. at 301.

Althoughtheintent of thepolice“is[not] irrdlevant,” id. a 301 n.7,*thetandard remainsan objectiveone:

sncethe police surdly cannot be held accountablefor the unforeseegble

resultsof theirwordsor actions, the definition of interrogetion can extend

only to words or actions on the part of police officersthat they should

have known were reasonably likely to elicit an incriminating response.
Id. at 301-02 (emphasisin origina; footnote omitted). 1n acourt’s application of thistest, “[any
knowl edgethe policemay have hed concerning the unusud susceptibility of adefendant to aparticular form

of persuasion might be an important factor.” Id. at 302 n.8.

Thegovernment, focusng on Cimiatti’ swordsto Brownintheinterview room, arguesthat it would
be an extravagant gpplication of the lnnisstandard to hold that merdly by identifying himsdf and explaining
to Brown why he had been arrested, Cimiotti engaged ininterrogation. By way of illugrationit pointsto
Hawkinsv. United Sates, 461 A.2d 1025 (D.C. 1983), in which this court found no interrogation by a
police sergeant who had told the arrestee (in an interview room) that “ he was [t]here on a charge of
homicide in reference to a shooting that had occurred on the prior date at 9:30 p.m., and that an

investigationreveded that hewasresponsble” Id. at 1027 (emphasisadded). Westressed theabsence

2 “In particular, where apolice practiceis designed to dicit an incriminating response from the
accused, itisunlikely that the practice will not aso be one which the police should have known was
reasonably likely to have that effect.” Innis, 446 U.S. at 301 n.7.
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of any unusud susceptibilitiesto persuasion on the suspect’ s part of which the police should have been
aware. 1d. at 1030-31. Giventhe smilar absence of such susceptibilities on the part of Brown, and
Satements congderably less“evocative’ of aregponse than thosein Hawkins (as nothing was said about
the evidenceagaing him), the government arguesthat the correct result hereisdictated by Hanwkinsand
other previousdecisions. See, e.g., Robertson v. United Sates, 429 A.2d 192, 195 (D.C. 1981)
(officer’ spogt-arrest question“[D]oyou know why I'mhere,” notinterrogation); Bowler v. United Sates,
480A.2d678,680n.4 (D.C. 1984) (officer wasnot reasonably likdly to dicit regponse by telling accusad,

in response to question, that he was locked up because he had shot a man on Park Street).’

Brown respondsthat the government’ sfocus on Cimiotti’ swordsto himintheinterview room
ignoresthe broader context of their interaction,” beginning with Cimiotti’ scommeanding Satement to him
on the phone an hour earlier that “you and | need to speak,” followed by hisarrest, handcuffing, and
trangport directly to an interview room at the Homicide Branch before being booked. Hepointsasoto
Cimiotti’ sadmisson onthegand that in arresting Brown hispurposewas* [l ventudly” to“questionhim

and get astatement,” and that it was not hisway of “conduct[ing] . . . business’ to adviseasuspectin

¥ Seealso Satev. Jackson, 613 A.2d 846, 849 (Conn. App. Ct. 1992) (defendant informed
a cimesceneof arrest and chargewas not subject to “ coercive conduct designed todicit anincrimingting
responseg’); Clousev. Sate, 622 P.2d 720, 721 (Okla 1980) (defendant who turned himsdlf in a sheriff’'s
officeand wassubsequently informed of hisarrest and chargesbeforebeing given Mirandawarningswas
not interrogated); Ramosv. Sate, 806 P.2d 822, 828 (Wyo. 1991) (defendant was not subjected to
interrogation at policestation by officer who“merdy inform[ed him] of thechargesagainst himwhen [he]
made the statement”).

* At the sametime Brown finds response-provoking (in the Innis sense) thefact that Cimiotti
named the person in connection with whaose desth Brown had been arrested. Without more, weare not
persuaded that merely naming the victim added significantly to the calculus of “interrogation.”
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cugtody of hisMirandarightsbeforeexplaning why hewasthereand meking himfed “ comfortale’” (“My
next thing would have been doeshe nesd anything? Rest room? Perhgps something to eat and or drink?”).
All of this, Brown assarts medeit possblefor thetrid judge reesonebly toinfer thet Cimiatti hed “engaged
in hiscusomary practice of enforced waitinginthe Homicideinterview room, formd introductions, then
announcement of the charges, becauseit maximized thenumber of pre-warned * gpontaneous  incriminating
responses” Br. for Appdleeat 16 (emphasisadded) —and that correspondingly, under Innis, the detective

should have been aware of the reasonable likelihood it would have just that effect on Brown.

Our difficulty with Brown’ s position beginswith its gpparent assumption that thetrid judge
accepted hischaracterization of Cimiotti’ sintent. Sincethejudge madeno expressfinding onthepoint,

we cannot know for sure whether he saw the detective' s“design” asthe one Brown posits, i.e., to
circumvent Miranda, or something much lesstroubling—tofacilitate, within congtitutiona bounds, a
voluntary waiver of rightsonceadminigered. If anything, hisfindingsfavor thelatter. Cimiotti ingsted thet
he wasaware of hisduty under Miranda and, while admitting that he hoped “eventualy” to obtain
admissonsfrom Brown, denied that hisintent immediatdy on entering the room wasto quesion him. See
Arizonav. Mauro, 481 U.S. 520, 529 (1986) (“Officers do not interrogate a suspect Smply by hoping
thet hewill incriminatehimsdf.”). Thetrid judgefound“ entirdy credible’” Cimiatti’ sverson of theevents.
Imputing to thejudge nonethd essan inference tha Cimiatti, despite hissvorn denid, had daged the events

ddliberady toinducea“ prewarned ‘ spontaneous ” admission seems guiteinconsistent with thisfinding.

® Inferring such an intent from Cimiotti’ swords and actions would aso go considerably beyond
(continued...)
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In any event, asInnismakes clear, while the detective' sintent “must not beignored, [it] isof
secondary importance.” Spannv. United Sates, 551 A.2d 1347, 1349 (D.C. 1988). The primary focus
IS*“upon the perceptions of the suspect, rather than the intent of thepolice” Innis 446 U.S. & 301. And
thet “requires usto make an objective eva ugtion of the normally foreseeable effect of [Cimiatti’ g remarks’
viewed in context. Derrington, 488 A.2d a 1326. Inther aggregate, we are convinced that Cimiotti’s
wordsand actionspreci pitating Brown’ sadmissions, dthough “srfiking] arespongvechord,” Innis 446
U.S. a 303, did not rise above the “‘ subtle compulson’™ inherent in arrest which the Innis Court refused

to equate with interrogation. 1d.

Firg, theinitiaing events Brown rdiesonwill not carry theweight heassgnsthem. Cimiotti’s
Satement to him on the phonethat they “need[ed] to Soeek” or “ get together,” followed by hisarrest, did
not makeit foresseablethat Brown would likdy incriminate himsdf when told only Cimiotti’ snameand

afiliation and the resson why he had been arested. Brown exaggeratesthe coerdve effect of theseevents.

*(...continued)

pest decisonsinwhich thiscourt hasreied on apalice officer’ ssubjective intent as supporting aconduson
of interrogation. See, eg., Morris, supra, 728 A.2d at 1217 (detective acknowledged “ he had decided
to accuseMorrisof sexudly molesting [thevictim] in order to see‘what kind of reection | [would] get'™”);
Derringtonv. United Sates, 488 A.2d 1314, 1329 (D.C. 1985) (detective sremarks“ were designed
to dicit anincriminating reponss” wherethey “wereintended ‘to let [defendant] know that we knew he
wasthetrigger man. .. and | would likevery much for himtotell meif hesodesred’”); Wilson v. United
Sates, 444 A.2d 25, 27, 28 (D.C. 1982) (detective “ admitted that his and [asecond detective ] intent
inengaging the[defendant] in conversation” —tdlling himawitnessto theoffensehad implicated hm—“was
to induce his statement”); United Satesv. Alexander, 428 A.2d 42, 45 & n.9 (D.C. 1981) (detective
admitted hisstatement to accused that “‘ we know what happened’ or ‘weknow you areresponsiblefor
the stabbing’” was “an interrogation technique designed to get her to talk”).
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He chose to meet the detective at the Sixth District station,® and once arrested, wastransported to the
Homicide Divisonwithout questioning. A haf hour or more had dgpsed Sncethearigind “commeand” to
meet and talk. Althoughinadl likelihood he knew the police wanted to interrogate him, nothing in the
manner by which they took him into custody made the environment particularly coercive. Once at the
Divisdon, moreover, Brownwasnot hedincommunicado for long beforeCimiatti introduced himsdf. And
the policedid not “carr[y] onalengthy haranguein[his] presence,” Innis, 446 U.S. at 303, did not
expresdy ask himanything, id. at 302, did not even hint at the nature or strength of the evidence againgt
him, compare Hawkins, supra, did not give him false or minimizing information about his plight, did not
even hold a" converstion” with him —*“thefirgt preparatory step of [adetective] experienced in conducting
investigations” Sewart, 668 A.2d at 866. They did none of thesethings before he*just cameout,” in

Cimiotti’s words, and denied being at the scene of the killing or knowing the victim.”

Moreover, nothing in the record suggests Brown “was unusudly disoriented or upset” or othewise
susceptible“to aparticular formof persuasion.” Innis, 446 U.S. a 302 n.8, 303. Astherecordreveds,
Brownwasameatureindividud (37 yearsold) and had numerous prior arrestsand thereforeinteractions
with the palice, whether or not he had been interrogated before. Compare Derrington, 488 A.2d & 1329

(19 year old suspect with prior feony conviction) with Inre E.G., 482 A.2d 1243, 1248 n.6 (D.C. 1984)

® For dl that appears, he could have stayed a home and been arrested there, subjecting himsdlf
(and perhaps his mother) only to the “rigamarole” of a police show of force.

’ Once Brown began spesking, Cimiotti was not required to interrupt him ashe“spurted . . . out”
hisstatement. SeelnreOrr, 231 N.E.2d 424, 427 (Ill. 1967); Satev. Tucker, 692 N.E.2d 171, 177
(Ohio 1998); Commonwealth v. Avondet, 654 A.2d 587, 590 (Pa. 1995).
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(14 year old suspect). Nor did he appear distraught, see Alexander, supranote5, 428 A.2d at 47, 50
(suspect who hed just stabbed her lover was* vishly upset”), or digolay any sgnsof drug or dcohol use,
see Jpann, 551 A.2d a 1350. That hewasinitidly “clueess’ about why the policeingsted on meseting
him and quickly “sruck asubmissve pogure’ at the Sxth Didrict (Br. for Appdlesat 5), fdlswel short
of indicating apeculiar readinesstoincriminatehimsalf. Moreover, any darmor anxiety Brown fdt about
the palice showing up & hismaother’ shomein forcewould have beenlargdy dissipated by the non-coercive

manner of the arrest and transport to the station.

It hasbeen said that “merdly adviging]” an accused that heisasuspect in aviolent crime cannot
beinterrogetion snce, “[a]bsent such aprefatory statement, the[ensuing] delineation of Mirandarights
would havelitlemeaning.” Satev. Perez, 422 A.2d 913, 915-16 (R.I. 1980). But thekey wordisthe
qudifier “merdy.” Depending on context, the ssemingly benign tranamittd of informationto an accused
may resemblethekind of mental gamesthat largdy generated theMiranda decisonitsdf. Seelnnis, 446
U.S. a 2992 Inthiscase, however, that context has not been demonstrated; Brown “was not subjected
tocompdllinginfluences, psychologica ploys, or direct questioning.” Mauro, 481U.S. a 529. “Thus, his

volunteered statements cannot properly be considered the result of police interrogation.” |d.

The order of the Superior Court suppressing the statementsis

8 For that reason, this court (per the Chief Judge) recently admonished the palicein thisjurisdiction
about “the obviousimpropriety,” aswdl astherisk to prosecutions, in“the ddiberatefailure of the police
to inform acrimind sugpect promptly of hisrightsunder Miranda.” Davisv. United Sates, 724 A.2d
1163, 1170 (D.C. 1998) (emphasis added).
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Reversed.





