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Opinion for the court by Senior Judge BELSON.

Dissenting opinion by Associate Judge SCHWELB, &t p. :

BeLsoN, Sior Judge: Appdlant Latasha Brown was found guilty inanon-jury trid of one count

of sSmpleassault.* Appellant arguesthat thetrid court committed reversibleerror in limiting her cross-

examination of a police officer who took part in the arrest and precluding redirect examination of

* D.C. Code § 22-504 (1996 Repl.).
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appellant’s only witness. We disagree and affirm.

Onthe evening of November 27, 1998, Steven Williamstelephoned the police and requested
assistlancein picking up hischildrenfrom 1641V Street, Southeast, wherethelr aunt, appelant Latasha
Brown, resded. Williams had beenissued arestraining order which barred him fromany contact withthe
mother of hischildren. Heasked for thehdp of the paliceto avoid any possble confrontation when picking
up hischildren, of whom he had custody. Officers Josgph Cabillo and Arleen Marsham-West responded

to assist him.

While Williamsremained outsde of the building in which gppelant resided, the policeknocked on
the gpartment door and identified themsdvesto the occupants. Appellant exited the gpartment building and
wakedtoward Williams. Shewas*very loud and boiserous, fussng and curaing a [Williamg.” Despite
severd requests by the police officersto cam down, gppd lant continued to cursea Williamsand refused
to go back into her gpartment. Appdlant svung a Officer Cabillo with aclosed fist when he attempted
to arrest her for disorderly conduct. Hewas ableto avoid being struck by ducking down. Appdlant’'s
gdter thenjumped on Officer Cabillo' sbeck to prevent him from handcuffing gopdlant. Officer Marsham-

West subdued appellant’ s sister. Officer Cabillo was then able to handcuff appellant and arrest her.
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Appdlant firs contendsthat thetrid court erred inlimiting the cross-examination of Officer Caillo
regarding whether hecomplied with proper police procedureafter an assault onapoliceofficer. Appdlant
wished to explorethree matters: (1) theextent of paperwork that Officer Cabillo completed following the
incident; (2) whether the officer interviewed any witnesses efter the arrest; (3) and the officer’ sfamiliarity
with Metropolitan Police Department Generd Order 701.3 (*MPD Generd Orders’) regarding police
proceduresfor handling assaultson police officers. According to defense counsd, the purpose of such
guestioning wasto establish bias (ameatter not raised on gpped) and to call into question the credibility of
thearresting officer. Beforethiscourt, gppellant assertsthat Officer Cabillofailed “tolocate and take
gaementsfrom dl witnessesto an assault onapolice officer” asrequired by the genera order and this

failure reflected on the officer’ s credibility and was “evidence that the assault never took place.”

Anevidentiary ruling of thetria court isreviewed for abuseof discretion. Thiscourt will set asde
anexerciseof trid court discretion “only uponashowing of graveabuse.” Taylor v. United Sates, 661
A.2d 636, 643 (D.C. 1995) (quoting Irick v. United Sates, 565 A.2d 26, 39-40 (D.C. 1989)); see
Irving v. United Sates, 673 A.2d 1284, 1290 (D.C. 1996). Accordingly, with regard to cross-
examingtion, “theextent of that examinationiswithin thesound discretion of thetria court, and wewill
reverse only on ashowing of an abuse of that discretion.” Deneal v. United Sates 551 A.2d 1312, 1315
(D.C. 1988) (citations omitted); Jonesv. United Sates, 516 A.2d 513, 517 (D.C. 1986) (holding the
extent of cross examination iswithin the sound discretion of thetrid court). “[W]elimit our inquiry to

whether the trial court’s decision was fair and rational.” Taylor, supra, 661 A.2d at 643.
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Applying the above sandard, wefind no abuse of discretioninthetrid court’ sevidentiary ruling.
Itisimportant to observethat thetrid court did not predlude” anentireline of relevant cross-examination”
asclamed by gppellant. Thetrid court ingtructed defense counsel that he could not question Officer
Cabillo* generdly [about] whet hisundersandings are of the regulaions and generdly whet police practice
IS” But a the sametime, the court permitted counsd to establish through Officer Cabillo that he did not
interview any witnesses and advised counsd that he could question Officer Cabillo further about any
paperwork he completed relativeto the case, amatter he had already covered without objection. The

court also permitted the same questions to be asked of Officer Marsham-West.

InGreer v. United Sates, 697 A.2d 1207, 1211 (D.C. 1997), we ruled that defense counsd may
permissibly adduce evidence that the police conducted an investigation in amanner that departed from
standard procedures. But wedid not indicatein Greer that such evidence must dwaysbeadmitted, and
declined torulewhether, inthe circumstances of that case, the curtailment of cross-examination wasan
abuseof discretion. 1d. at 1212. Defense counsd argued at trid that the officer’ s“falluretofollow certain
procedures. . . goesto hiscredibility and bias asto whether or not thisincident even took place” The
court determined thet thislineof questioning was*too tangentid, too remote,” and wasnot probetiveas
towhether gppdlant actualy committed theassault. Thisevidentiary ruling waswithin the discretion of the
trid judge and will not be overturned. Cf. Pricev. United Sates 697 A.2d 808, 817 (D.C. 1997) (ruling
tria court did not abuseitsdiscretion in rgecting defense effort to establish officer’ shiasand lack of

credibility by showing he had failed to complete two forms required for use of confidential funds).



Appe lant’ s second contention isthat thetria court abused its discretion by precluding redirect
examination of gppdlant’ sonly witness, Troy Harris. After counsd for the government completed his
cross-examination of Harris, he sated that he had no further questions. Thetrid judge then said “Thank
you. Youmay sepdown.” Immediately theredfter, defensecounsd said“Actudly, | haveabrief redirect,
your honor,” a which point thetrid judge said “call your next witness. Step down. Call your next
witness” Appdlant’strid counsd did not attempt to make any proffer concerning the nature of the rediirect
examination hewishedto conduct. Appdlant assartsfor thefirgt timeon apped thet redirect of Harriswas
necessary in order to rehabilitate hiscredibility by “darifying Mr. Harris sreasonsfor coming to court, his
moativesfor testifying, and the extent towhich hisdesreto help gopdlant or her Sger afected the substance

of histestimony.”

“[R]edirect examinaionislimited to matterswhichwerefirg raised on cross-examination, towhich
the opposing party ismerely responding on redirect.” Dobsonv. United Sates, 426 A.2d 361, 365
(D.C. 1981) (quoting Sngletary v. United Sates, 383 A.2d 1064, 1073 (D.C. 1978)); see Hilton v.
United Sates, 435 A.2d 383, 389 (D.C. 1981). “Thereply on redirect may teke the form of explanation,
avoidance, or qudification of the new substantivefactsor impeachment matterselicited by the cross-
examiner.” 1McCormiCck ON EvIDENCE § 32, at 119-20 (John W. Strong ed., 5th ed. 1999) (citations

omitted).
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Inview of the natureand purpose of redirect examination, thereisno absoluteright to engagein
it. 1t cannot be used to revisit all the matters covered in the preceding cross-examination. This
differentiatesit from cross-examination, which can be undertaken asamatter of right concerning dl the
subjectscoveredinthe preceding direct examination, aswell assmatersaffecting credibility.? SeeGrayton
v. United Sates, 745 A.2d 274, 279-281 (D.C. 2000); Jonesv. United States, 516 A.2d 513, 517
(D.C. 1986); 1McCormIck, supra, 8 19, at 88, 8§ 32, at 119. On the other hand, there can besaid to
be aright to redirect provided counsdl proposes to deal with matterswhich first came upin cross-
examination. See1McCorMICK, upra, 8 32, a 119. Such matersgiving riseto aright to redirect cover
abroad range, induding factud matters not brought up on direct, see Johnson v. United Sates, 298 A.2d
516, 518 (D.C. 1972), and evidence undermining the credibility of the witness, see Sitdy v. United
Sates, 61 A.2d 491, 492 (D.C. 1948). Seealso Johnsonv. Minihan, 200 SW.2d 334 (Mo. 1947)
(error toexdudeevidence onredirect thet would have explained impeachment evidence adduced on cross
examination); Villineuve v. Manchester Street Ry., 60 A. 748, 750 (N.H. 1905) (when writing
incong stent with direct testimony introduced on cross, error to deny opportunity toexplaininconsstencies

on redirect); 1 McCorMmICK, supra, 8 32, at 118-121.

Although thejudgein thismatter had the discretion to limit theredirect examination of Harris, see

Hairgton v. United Sates, 497 A.2d 1097, 1103 (D.C. 1985), it would have been error to exclude dl

2 Cross-examindionis, however, “ddimited by the scope of direct examination.” Hart v. United
Sates, 538 A.2d 1146, 1148 (D.C. 1988). “Therefore, thetrid court should permit cross-examination
to explore matters which tend to contradict, modify, or explain testimony given on direct.” 1d.
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redirect unless counsel wasunableto provide any basisfor redirect. Therefore, it wasincumbent upon
counsd, when hewished to proceed with redirect to make, or atempt to make, aproffer of thetesimony
that was expected, explaining to thejudge the basis of hisrequest for redirect examination. Cf. Jones,
supra, 516 A.2d at 517-18 (defendant failed to preserve claim of error because proffer insufficient for
review by court). “[A]lthough confronting ajudgeafter hehasruled may berisky business defense counsd
should have proffered the testimony heexpected to dicit.” United Satesv. Walker, 146 U.S. App. D.C.
95,99, 449 F.2d 1171,1175 (1971). Aswedatedin McBridev. United Sates, 441 A.2d 644, 656
(D.C.1982), “[w]henatrid court baksa admitting certain evidence, counsd normaly should makean
offer of proof.” Wewent on to observe that thisjurisdiction has consstently adhered to thefollowing

principle:

A ruling of the court that aquestion propounded by aparty to hisown
witness should not be answered must be followed by an offer of the
testimony expected, or by something that would clearly indicateit, if
it is desired to reserve the point for review by the court.

Id. (quoting McCurley v. National Savings& Trust Co., 49 App. D.C. 10, 12, 258 F. 154, 156 (1919)

(emphasis added).

Whilefalure of counsd to mekeaproffer may beexcusad if thethrust of the exduded testimony
had been made apparent by what had gone before, seeid., in this case there was no indication of the

questions defense counsd would have presented to Harris, much lessthe answers those questionswould
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have produced. We cannot agreewith the dissent’ ssuggestion thet it was gpparent thet “ defense counsd
would atempt to counteract theimputation of bias” (Dissent & p. 5& n.3). Defense counsd could well
have regarded the bias cross-examination as so routine that he would have been moreinterestedin
examining about Some other mtter covered in cross-examinaion which might or might not have provided
aproper basisfor redirect. Asaresult of defense counse’ sfallureto make aproffer, therecord affords
no basisfor evauating whether Harris' responsesto questionsdeding with hismotivation for testifying

would have been likely to affect the trial court’s finding of guilt.

We cannot conclude, however, that the defense’ sfailureto makeaproffer burdensit with the
requirement of establishing plain error in order to prevail on goped without first conddering whether the
tria judge’ sconduct demonstrated that he“was manifestly unwilling to entertain aproffer of relevant
evidence, contrary to hisresponshility.” McBride, supra, 441 A.2d a 657. Having consdered thetrid

record, we conclude that the trial judge did not exhibit such an unwillingness.

Aswe have gated, thefirg thing thetria judge said after government counsd stated he had no
further questionswas* Thank you. Y oumay siepdown.” Immediately thereafter, defense counsd said
“Actudly, | haveabrief redirect, your honor,” upon which thetria judgesaid“cdl your next witness Step

down. Call your next witness.”

Thetrid judge sinitid Satement “ Thank you. Y oumay $ep down,” wasaroutine and perfunctory

datement thet trid judges commonly mekewhenit gopearsthat awitness hasfinished hisor her testimony.
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It cannot betakento be, of itself, any indication that the court would not entertain aproffer regarding

proposed redirect.

Thetrid judge sresponseto the defense counsd’ s subsequent statement thet he hed albrief redirect
—that the witness should step down and thet counsdl should call hisnext witness—wasingppropriate. The
judge should have sought or at least awaited aproffer regarding redirect. But under thedrcumsances, we
cannot agreethat thejudge sconduct showed that he was manifestly unwilling to entertain aproffer. The
circumstanceshere areto be contrasted with thosein McBride, supra, wherethe court sustained an

objection to aline of cross-examination and then refused counsel’ s request to make an offer of proof.

Thetria judge did not state that he would not accept a proffer, either after Harris' cross-
examination or at any other pointinthetrid. Therecord containsno indication that thetrid judge hed
Issued any generd prohibition againg proffers, comparabletoatrid judge sannouncingin advancethat
hewould not normaly permit any oljection during opposing counsd’ scosing argument, apractice upon

which we commented in Hammill v. United States, 498 A.2d 551, 554-55 (D.C. 1985).

Tothecontrary, counsd had been quite spirited in advancing arguments on behdf of gppelant on
evidentiary mattersearlier inthetria. Wenotein particular that when the judge and defense counsel
resumed, after alunch bregk, their areedy length colloguy onthe matter of questioning thearresting police
officer regarding policeordersapplicableto assault on police officer cases, thejudge Sated thet the defense

counsdl’ sproposed lineof “ credibility and bias’ examinaion was*tooremote. It stooremote. | won't
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let youdoit for thet reason.” When the defense counsd attempted to resumethe argument, thejudge said
“Rulingagangtit. If youaredoingit for purposesof credibility, | think itistoo remote. . . not probative

enough of any issue here. . . .”

Undeterred, defense counsal continued with hisargument stating, “and it aso goesto bias”
Counsd then went on for severd more sentencesin an effort to persuade thejudgeto let him examineon
theorders. Thetria judgelistened to counsdl’ sfurther argument and did not admonish counsel for

continuing his advocacy after the judge had ruled.

Whilethetrid judge showed by hisstatementsto both counsd hisinterest in moving thetrid dong
with expedition, henever prevented aproffer by either counsd, nor did headmonish counsd for persstent
effortsto arguethelaw. Having reviewed theentiretria record, wecondudethat thetrid judgedid not

indicate to counsel a manifest unwillingness to entertain a proffer regarding redirect.

Asdefensecounsd falled to preservetheissueof denid of redirect by timely proffer, wereview
for plainerror. Cf. McBride, supra, 441 A.2d at 655 (because defense counsel adequately preserved
issuefor goped review wasfor harmlesserror not plainerror). Under theplain error sandard “the error
complained of must be so dlearly prgudicid to subgtantid rights asto jeopardize the very fairnessand
integrity of thetrid.” Wattsv. United Sates, 362 A.2d 706, 709 (D.C. 1976). Appdlant hasfailedto
demonstratethat degreeof prejudice. Whileappe lant assertsthat “redirect wascritical tothe defense

case” shecannot subgtantiatethat dlam. Inthe absence of aproffer, thiscourt cannot evauate how the
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redirect testimony of Harris might have altered the outcome.

Affirmed.

ScHWELB, Assodiate Judge, dissenting: My colleaguesin themgority acknowledgethat thetrid
judgeerred by peremptorily declining to permit Ms. Brown'satorney to conduct aredirect examination
of the sole defense witnesswith respect to mattersraised for thefirst time on cross-examination. They
hold, however, that the plain error standard gpplies, that Ms. Brown has not satisfied that Sandard, and
that her conviction must therefore be affirmed. | cannot agree with the mgority thet thisisan gppropriate

casefor planerror review. Ingteed, | would apply conventiond harmlesserror andysisand reverse Ms.

Brown's conviction.

Inthisjurisdiction, asin others, reversasfor plain error areexceedingly rare. Inorder to prevail
upon aground not properly preserved inthetrid court, acrimind defendant must show both thet thetria
judgeserror was"plain," i.e, "obvious," and that aclear miscarriage of judticeresulted. See, eg., United
Satesv. Olano, 507 U.S. 725, 732 (1993); Wattsv. United States, 362 A.2d 706, 709 (D.C. 1976)

(enbanc). Thisisamost exacting Sandard, andin my experienceitisdmost never stisfied." Therefore,

! Unlessmy memory fallsme, | have never voted, in more than twelve and ahaf years on the
(continued...)
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asapracticd maiter, oncewe decideto invokethe plain error doctrine, the defendant's gpped isdmost
certainly doomed, and her dreamsof reversd evaporateintothe eerieamosphereof never-never land.”

Meredith v. Fair, 298 F.2d 696, 701 (5th Cir. 1962).

Thereare sound reasonsfor our reuctanceto reverse ajudgment for plain error. "The purpose
of requiring aspecific objection isto enable the prosecution to respond to any contentionsraised and to
makeit possblefor thetria judgeto correct the Situation without jettisoning thetrid.” Hunter v. United

Sates, 606 A.2d 139, 144 (D.C.), cert. denied, 506 U.S. 991 (1992). Further,

[I]itigantsshould not be permitted to kegp someof their objectionsintheir
hip pocketsand to disclosethem only to the appdlatetribund; "[o]ne
cannot take his chance on afavoradle verdict, resarving aright to impeech
itif it happensto go theother way." Palmer Congtr. Co. v. Patouill&t,
42 A.2d 273, 274 (D.C. 1945).

Id. Inthekind of Stuation for which it wasdesigned, the plain error rule should befirmly enforced inthe

interest of finality and the orderly administration of justice.

!(...continued)
gppellate bench, toreverseacrimind convictionfor plainerror. But see Coreasv. United Sates, 565
A.2d 594, 600-06 (D.C. 1989) (reverdang conviction for improper prosecutoria argument despitethelack
of atimely objection); cf. id. at 606 et seg. (Schwelb, J., dissenting); see also Didtrict of Columbiarv.
WICAL Ltd. Partnership, 630 A.2d 174, 182-86 (D.C. 1993) (reversing judgment in civil case
notwithstanding thefact thet error wasinvited). Therehavebeenvery few plan error reversdsduring thet
time. If | believed that the plain error standard applied to thisapped, | too would vote to affirm Ms.
Brown's conviction.
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We ought not to forget, however, that it is the defendant and not hisor her atorney who islikey
to go to prison when the plain error doctrine precludes plenary appellate consideration of what might
otherwise be ameritorious defense contention. Crimind defense atorneys, liketherest of us aremere
mortals, and we should not and do not require barrigterid perfectionin order to preserveapoint for gpped.
If counsd hasassarted the underlying daim a trid, the defendant is not restricted on goped tothe precise
argumentsmadeinthetria court. See, e.g., Yeev. City of Escondido, 503 U.S. 519, 534 (1992);
Salmonv. United Sates, 719 A.2d 949, 953 (D.C. 1997). Moreover, we have avoided applying the
plan error rulein amechanica or wooden manner, and we have relaxed the dandard where an issue has
arisen unexpectedly and whereit would be unreasonabl eto expect counsel to respond with pristine
accuracy to an unforeseegble denouement. See, e.g., Salmon, supra, 719 A.2d at 953; Duvall v. United

States, 676 A.2d 448, 452 n.5 (D.C. 1996).

Inmy opinion, thisapped doesnot present the type of Stuation for which the plain error sandard
wasdesigned or to whichit ought to be gpplied. For the reasons set forth below, | would hold that Ms.
Brown'sclaim, namely, that her counsel was denied the right to question Troy Harrison redirect
examination regarding issuesrai sed by the prosecution on cross, wasadequatdly preserved, and that this

claim ought to be evaluated on its merits.

At Ms Brown'strid, Troy Harriswasthe solewitness cdled to tedify for thedefense. On direct
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examination, Mr. Harristedtified, inter alia, that Officer Cabillowasacting in an arrogant and truculent
manner during hiscontretempswith Ms. Brown and her friends, that Cabillo wastheaggressor inhis
physcd dtercaionwith Ms Brown, and that Ms Brown never svung & him. The casethusbailed down
to a credibility contest between Mr. Harris and the police. On cross-examination, Mr. Harris
acknowledged that hewasthe boyfriend of Ms. Brown'ssigter, that hewasin court to help both Sgters,

and that he did not want anything to happen to either of them.

Asany trid lawyer knows, the norm upon completion of crass-examination of awitnessisfor the

atorney who cdled thewitnessto proceed to redirect examination. Inthiscase, however, thet isnot what

happened. Assoon asthe prosecutor completed hiscross-examination of Mr. Harris, thejudge madeit

crysa clear —not once but severd times— that hewas not disposed to permit redirect examination and

that Mr. Harris dint onthewitnessstand was a an end. Without inquiring whether defense counsdl had

anything further, the judge addressed the witness:

Thank you. You may step down.

Obvioudly astonished, Ms. Brown's attorney responded:

Actuadly, | have abrief redirect.

However, it washot to be, for thejudgesrg oinder, directed first to defense counsd, thento thewitness,
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and then to counsel again, was as unambiguous as it was dismissive:

Call your next witness.
Step down.

Call your next witness.”?

The mgority holds, on thisrecord, that Ms. Brown's attorney was required to make a proffer
regarding the content of hisproposed redirect examination. But by thetimethat any such proffer could
have been made, thejudge hed dready twice ordered Mr. Harristo step down and twice ordered counsd
to cal hisnext witness. Thejudgéesruling had been asemphdic asit wascryptic. Any further argument
by counsd would have congtituted disobedience of thejudgesdirectives. The judge had shown no interest
in the subject matter of any proposed redirect examination, and hisorder that Mr. Harris step down and
thet counsd cdl hisnext withesswas unconditiond. Inmy opinion, afar reading of the exchange between
court and counsd demondirates a high probability thet aproffer would have been futile and thet it would

probably have antagonized the judge, who in this case was the trier of fact.

Moreover, thiswas not Ssmply asituation in which the judge had sustained or overruled an

objection which counsd could haveasked himto reconsider. Thejudge had twiceordered counsd tocdl

2 Although thereisaperiod in thetranscript at the condusion of each of these commeands | bdieve
that exclamation pointswould be morein kegping with the obvious fact that the pesker, ajudge, was
giving orders which counsel and the witness were obliged to obey.
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his next witness and twiceordered the witnessto step down. Under these circumstances, Ms. Brown's
atorney might reasonably have gpprehended that refusd to dowhat thejudgehad told himand hiswitness

to do would have been trifling with the possibility of contempt.

Thisisnot thekind of stuation in which acrimind defendant should be rel egated to aquixotic
atempt to securereversal on thelessthan friendly terrain of plain error review. Thebasc dam that Ms.
Brown makes on goped —namdy, that her atorney was entitled to conduct aredirect examination of the
soledefensewitness— waspresarvedinthetrid court. Infact, defense counsd'sresponseto thejudge's
order tothewitnessto sep down— "Actudly, | haveabrief redirect” —wasat least arguably an objection
indl but name? Although Ms. Brown'satorney did not present & trid the precise argument that he now
makes— namdly, that hewished to "dispd" the bias evidence adduced by the government on cross-
examinaion—hehad very little opportunity to do s0,* and hecould have made aproffer of hisproposed
redirect examination only by disregarding thejudge'srepeated ind sencethat Mr. Harrisstep down and
that counsd cdl hisnext witness. Inmy opinion, we cannot fairly say that Ms Brown'sattorney failed to

do anything that areasonably competent attorney woul d have done under the same circumstances.

% If counsdl had said: "Objection, | have abrief redirect," then gpplication of the plain error
gandard would surely beimplausible. | do not believethat counsd'sfallureto usetheword "objection”
should change the result when the import of his words was to object to the judge's directive.

* Moreover, given the content of the prosecutor's cross-examination of Mr. Harris, it could
reasonably be anticipated that defense counsd would attempt to counteract theimputetion of bias. We
have held that wherethe proposed line of questioning on redirect examination is gpparent, no proffer is
required. See McBridev. United States, 441 A.2d 644, 656-57 (D.C. 1982).

®> None of the cases cited by the majority requiring counsel to make a proffer involved
(continued...)
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All members of the divison evidently agree that thetria judge'srefusal to permit redirect
examinatiionwaserroneous. Asthemgority expresdy acknowledges, "there canbesaidto bearight to
redirect provided counsd proposesto ded with matterswhich firs cameup in cross-examindion.” Mg.
op. & 7. Further, to quotethe mgority, "[t]hetrid judgesresponseto the defense counsd's. . . Satement
that [counsel] had abrief redirect —that the witness shoul d step down and thet counsdl should call hisnext
witness—wasinappropriate. Thejudge should have sought or at |east awaited a proffer regarding
redirect.” 1d. a 10. My colleaguesthusrecognize that thejudge erred, but they affirm because, intheir
view, the plain error standard applies. As previoudy noted, however, | disagree with the mgjority's

identification of plain error as the proper standard of review.

*(...continued)

crcumstances comparableto those presented here. InMcBride, supranote 3, for example, we dated that
aproffer of awitness expected testimony isordinarily required wherethetria judge has sustained an
objectiontoaparticular quesionor lineof inquiry. 441 A.2d a 656. That Stuation differsmateridly from
the one presented here, for inthiscasethejudge precluded counsd from asking any question onredirect
examination. Moreover, aproffer by defense counsd in McBridewould not have condtituted disobedience
of thejudge'sdirectives, thewitnesshad not been told to "step down" and counsdl had not been ordered
tocdl hisnext witness. Even so, werecognized inMcBridethat "[t]he courts. . . have not enforced the
proffer requirement inarigid fashion,” id., and we rgected the government's claim that the plain error
dandard should be gpplied. 1d. at 655. McBride therefore provides scant support for the government's
position.
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The remaining question iswhether, assuming thet the point was properly preserved, thejudge's
error was prejudicial or harmless. See, e.g., Kotteakos v. United Sates, 328 U.S. 750, 765 (1946)
(articulating harmlesserror gandard). Inmy view, thisisrather aclosecdl. Neverthdess onbadance, |

vote to reverse Ms. Brown's conviction.

From the perspective of thetrier of fact, the dispogtive questioninthiscasewas: Who should be
bdieved? If Mr. Harriswastdling thetruth regarding Ms. Brown's part inthe affray with Officer Cahillo,
then Ms. Brown was not guilty and ought to have been acquitted. Indeed, evenif thejudgewasunsure
wherethetruth lay but entertained areasonable doubt regarding the police verson of the encounter, hewas
required to find the defendant not guilty. 1t wasthusimperativethat thetrier of fact makeafully informed

assessment of the credibility of the sole defense witness, Troy Harris.

But thejudge could not make such an informed assessment on the truncated record beforehim.
On cross-examination, the prosecutor had sought to depict Mr. Harrisasabiased withess—asapartisan
whowanted Ms Brown to win and who would thereforebewilling to liein order to save her. Inresponse,
the defensewas entitled to attempt to show, on redirect examination, thet regardless of hisfriendship with
Ms. Brown and her Sgter, Mr. Harriswasamen who told thetruth. The determination whether Mr. Harris
was crediblecould well turn on hisdemeanor on redirect examination when confronting theimputation of
partisanship, biasand, implicitly, mendacity. Thejudgesassessment of Mr. Harris truthfulness could not
beafully informed oneuntil Ms Brown'scounsd hed an opportunity to question thewitnessonthe metters

rasedon cross. Astherecord ssood when thejudgefound Ms. Brown guilty, the prosecution had been
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permitted to interrogate Mr. Harris on issues relating to his bias, but the defense had not.

Redirect examination can make agreat ded of difference. Oneof Professor Wigmorées colorful

illustrations tells the tale®

If we were to apply Judge Irving Goldberg's

MAURICE HEALY, ESQ., The Old Mungter Circuit 72 (1939):
Only oneat ismoredifficult [than cross-examingion]; that is, the
art of re-examination. Herein the object of the advocateisto
overcome the effect of adestructive cross-examination. This
object isatained by amirade if you can't perform them, you had
much better alow your witnessto go out of the box without
further question. | once heard Sr Edward Carson perform that
miraclein thiscountry, shortly after thewar. Hisdlient had been
grievously defamed; the defendants had justified, and in
furtherance of their defense endeavoured to shew that hewas
something of an adventurer, living entirdy upon hiswifésfortune.
Carson's case was that there isevery difference in theworld
between the man who exploitshisrich wife and the man who,
having married arich wife, dlowsher to hdp him. The plantiff
had been handled very severely; hiswife was asked on the
threshold of thecross-examination: "Whendidyour husband last
doaday'swork?" and she had to answer that she didn't know.

Thenbegan aterrific bombardment. ™Y our husbandiswearinga
very handsome adrachan coat; wheredid heget it?' "'l gaveitto
him." "Who paid for the Rolls-Royce you arrived in this
morning?' "l did." "How much money did he put towardsthe
purchaseof your mandoninthecountry?' "Nathing." Andsoon,

through a minute examination of dl the daily expenses of the
married couple. Cross-examining counsd sat downwithavery
satigfied expresson. Carson dowly lifted up hislong, lean body,

smoothed hisslk gown, turned hismdancholy facetowardsthe
lady, and said: "Mrs X." Hepaused amomenttolet themusca

voiceobtanitseffect. Theninasad, weary tone, asthough the
wholematter werevery panful tohim, "Mrs X," heasked, "were
youinlovewithyour husiand?' Inthe drcumstances, no answer
but onewas possible, and therein lay the <kill of theadvocate. "I

(continued...)
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tongue-in-cheek test for harmless error,” Ms. Brown would win in acakewalk, for the error was not
minuscule and the proof of guilt was hardly gargantuan. Invoking, ingteed, the more conventiond gandard
enunciated in Kotteakos, supra, 328 U.S. a 765, | cannot say "with fair assurance, after pondering dl that
happened without siripping the erroneous action from the whole, thet the judgment was not substantialy

swayed by the error.” | would therefore reverse Ms. Brown's conviction.

8(...continued)
was," shereplied, faintly. Carson looked at the jury for a
moment; then lifting hiseyestowards her heasked gently: "Is
thereany oneof thesethingsabout which my friend hasasked you
whichyou regret?' Onceagain, only oneanswer waspossible,
"No," shereplied. Carson paused for amoment, hegppeared to
bethinking. "Mrs. X," hesaid, "if the opportunity aroseagain
today, would you be proud and happy todo it al again?' "I
would," shecried, lifted by her advocateto enthusiasm. "Thank-
ye Mrs X," said Carson, and sat down. Thejury gavehisdient
£5000, and it was those three questions that won the verdict.

6 JoHN H. WiGMORE, WIGMORE ON EVIDENCE § 1896, a 739-40 (Chadbourn rev. ed. 1976). 1t may be
that a"miracle’ such as Sr Edward Carson'swould not have been forthcoming in this case, but able
counsd for Ms. Brown might well have been able to use redirect examination to show thet therewasa
reasonable doubt of his client's guilt.

! Theinfuson of "harmlessness’ into error must be the exception,
and the doctrine must begparingly employed. A minusculeerror
must coaesce with gargantuan guilt, even where the accused
displays an imagination of Pantagruelian dimensions.

Chapman v. United Sates, 547 F.2d 1240, 1250 (5th Cir.), cert. denied, 431 U.S. 908 (1977); see
also Clark v. United States, 593 A.2d 186, 192-93 n.8 (D.C. 1991) (quoting Chapman).



