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Before ReiD, GLIcKMAN, and WASHINGTON, Associate Judges.

WASHINGTON, Associate Judge: Appellant Randolph O. Williamswas charged with five counts
of first-degree child sexual abuse, inviolation of D.C. Code § 22-4108 (1995 Supp.). The prosecutor
dismissed count three of theindictment at the closeof its case, and thetrial court granted amotion for
judgment of acquittal on count two of theindictment. Williamswas convicted by ajury of two counts of
first-degree child sexua abuse, asallegedin counts one and five of the indictment, but was acquitted on

count four of theindictment. Williamsfiled atimely notice of apped. On apped, Williamsarguesthat (1)
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thetria court erred by admitting into evidence the complainant’ sstatementsto her friend under the“ report
of rape’ exception to the hearsay rule; and (2) his conviction on the fifth count of the indictment should be
reversed because it was not supported by ample evidence and the evidence supporting this count presented

avariance from or constructive amendment of the indictment. We affirm.

A. The Government’s Evidence

On a Saturday in August 1997, Williams, then thirty-five years old, called the house of the
complaining witnessin thiscase, M.D., afourteen-year-old girl. Williams had been an acquaintance of
M.D.’sfamily since shewas one-year old. Onthat Saturday, Williamsasked M.D.’smother, Vaerieg, if
he could watch acable movie at her house. Vaerie agreed, and she, her three children, and Williams
watched the movie in the living room. During the movie, Vaerie decided to go to the grocery store.
Williamsoffered to pick her up from the store after themovie. Vaerieagreed, leaving her three children

at home with Williams.

After Vderieleft, M.D. solder brother |eft to play tennis. M.D.’syounger sster fell adegp onthe
livingroom sofa. Williamsand M.D. went to the basement to play video games. M.D. then removed all
of her clothes, and Williamsremoved only his pants. Williamsput on acondom and engaged in sexua

intercoursewith M.D. on thefloor of the basement. After intercourse, Williams removed the condom, put
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it in the basement toilet, and flushed the toilet. Williamsand M.D. then returned upstairs where her sster
wasdtill adeep onthe sofa. Soon afterwards, Valerie called to say that she wasfinished at the grocery

store. She spoke to M.D. but detected nothing wrong.

Williams picked Valerie up at the grocery store and brought her home. Heleft after he helped
Vaeriebring thegroceriesinto the house. After M.D. helped Vaerie put the groceriesaway, Vaeriewent
downgtairsto the basement to put some clothesin thedryer. She noticed that the toilet seat was up,* and
then she saw acondominthetoilet.? Vaerie became very nervous. She picked the condom out of the
toilet, shook the water out, and looked to seeif anythingwasonit. Vaerie knew that Williamshad been
the only man in the house and wondered whether he had engaged in sex with M.D. Vaerie flushed the
condom down thetoilet and then went upstairsto talk to M.D. Valerie asked M.D. where the condom
inthe basement toilet camefrom, but M.D. just stared. Vderierepesated her question, and M.D. continued
to stare. Vaerierepeated her question again, and M.D. told her to ask Williams. Vaerieasked M.D. if
Williams had hurt her, but M.D. just stared. Vderiethen examined M.D.’sgenitals, wondering if she had

been hurt or torn.®

! It was unusual for the seat to be up, because Valerie' s son usually put it down.
2 Thetoilet flushed fully only if the handle was held down.

* Vderietook M.D. to the police station about one week after thisincident. M.D. testified that
apolice detective confronted her about having sex with Williams, but she denied that it had happened.
M.D. tedtified that the police threstened to put her inahomeif shedid not tdll them she was having sex with
Williams,
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M.D. saw Williams about one month after the August incident, when she went to hisapartment for
thefirst time. M.D. did not remember if she had sex with him during thisvisit. However, M.D. did
remember having sex with Williamsin hisgpartment on aschool day after the August incident. Sherecaled
that Williams used a condom that he had retrieved from his hallway closet. M.D. did not specify adate
for thissexua encounter. About two months after the first sexua encounter at Williams' gpartment, M.D.
recalled having sex with him on his carpeted living room floor. M.D. believed that thisincident “ maybe’
happened after December 23, 1997. M.D. also recaled athird occas on when she had sex with Williams
inhisgpartment. She and Williams had sex in his bed, under the covers. Although M.D. could not recall
the month, shetestified that it wasafter Christmas. M.D. testified about one additional incident of sexual
intercoursewith Williams at his gpartment.* Thisevent occurred about two weeks before an encounter she
had with an old neighbor, Delores Vanderhall. During thisencounter, M.D. recalled that on aschool day
in February, shewent to visit Williams. It was exam time, so therewas only half aday of school. M.D.
saw Vanderhall in her car asshewalked into Williams' gpartment. M.D. did not have sex with Williams
on thisoccasion. Vanderhall called Vaeriethat day to report where she had seen M.D. Vaerietook

M.D. to the police station for a second time.

Ontwo occasions, M.D. reported to her best friend, Jacquia Warren, that she was having sex with

Williams. M.D. would also deep over at the Warrens house about every other weekend. During these

* Vaerierecalled aweekday in February when M.D. had |eft anote at home indicating she had
goneto ashopping mal. Shethought the date was probably the beginning of the week or the beginning
of the end of the month. When M.D. returned home, she did not have any shopping bags or money.
Valerie saw “hickies’ on the left side of M.D.’ s neck.
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deepovers, M.D. would speak with Williamson thephone. Dr. Kim Kelly, alocal pediatrician, testified
that she saw M.D. during asick visit on December 23, 1997. During thismedica visit, M.D. asked Dr.
Kelly for an HIV test. When Dr. Kelly asked M.D. why she wanted this test, she replied that she had
started having sex. M.D. dsotold Dr. Kelly that she was having sex, using condoms, every oneto three

weeks with athirty-year old male who had two children.®

B. The Defense Evidence

Williams, testifying on hisown behalf, stated that on August 16, 1997, heand Vderie“had abig
falout” about acondom that wasfound in her toilet. Vaerie paged Williamsand said she needed himto
take her to the grocery store and back. Williams planned to meet some friendsthat evening for amovie
and billiards, so hesaid hewould take Vaerieto the store but could not wait for her there. Williamsclaims
that he dropped Vaerie a the store and did not see her anymorethat night. According to Williams, hewas
working at hisfather’ sgrocery store the next day when M.D. cameinto the store and told him that Vderie
had found acondom in thetoilet. M.D. said that she was scared her mother would punish her and send
her away if shefound out that she had been having sex with aboy inthe house. M.D. told Williamsthat
she had told VVderiethat she had been having sex in the housewith him. Williamsasked M.D. if sheknew
how much trouble he could get into, and M.D. started crying. Williamstestified that he was upset and

continuously called Valerie until she got home.

5 Williams told Valerie that he had two small children.
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When Williams spoke with Vaerie, shetold him that M.D. said the condom was hisand that he
had been having sex with her. Hetold Vaeriethat M.D. had said the condom belonged to someone else.
Vaeriecalled Williamsthe next day and told him, “ Y our asswill pay.” Williamstestified that hetold
Valeriethat hewanted to break all tieswith her and her children because he did not want to get caught up
in something he did not do. According to Williams, Va erie continuously harassed him so that he had to

changedl hisnumbers. In September 1997, the police called Williams, and he voluntarily spoketo them.

In October 1997, Williams' recording career was“ getting vigorous,” and he claimed that he did
not see Vaerie or M.D. during October and November because he was spending so much timein the
studio. He went to New Y ork on December 31, 1997, because some friends wanted hisinput on a
production. Williamsremained in New Y ork until March 12, 1998, and was never in Washington, D.C.
during that time period. He was arrested on March 12, 1998, when he returned to the area. Williams
claimed that the apartment in which M.D. aleged to have had sexual intercourse with him on severa
occasions belonged to hisbrother. Hetestified that hisfiancé, LaTanyaLynch, may have been to that

apartment a couple of times.

C. The Government’s Rebuttal Evidence

The government cdled LaTanya L ynch asarebuttd witness. Ms. Lynch testified that shewas not

Williams fiancé, ashe had dleged, because she had stopped seeing himin November 1997. Thelast time

Lynch had been to the apartment that Williams claimed belonged to his brother was November 2, 1997.
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Williamstold Lynchthat the gpartment washis. Shefurther testified that he kept hiscondomsin ahalway

closet of the apartment, outside the bedroom.

Williams contendsthat the trial court erred by admitting into evidence M.D.’ s statements to her
friend, Jacquia Warren, that she was having sex with Williams. Williams specifically arguesthet the trid
court erred in permitting the introduction of these statements under the “ report of raperule’ becausethe
sexual offensein this case was consensua and nonoffensiveto M.D. Under thereport of raperule, “a
witness may testify that the complainant stated that a sexual crime occurred and may relate the detail
necessary to identify the crime.” Galindo v. United States, 630 A.2d 202, 209 (D.C. 1993). Although
the corroboration requirement has been abolished asapart of the government’ s burden of poof, we have
recognized that the need for corroboration continues to exist and that the report of rape ruleremainsvalid.
Id. Thiscourt inBattlev. United Sates, 630 A.2d 211, 217 (D.C. 1993) (citations omitted), identified
three separate rationales for the report of rape rule:

Firdt, evidence of acomplaint of rape negatesjurors assumptionsthat if
thereisno evidence of acomplaint, no complaint was made. Second,
such evidence negates prejudices held by somejurors by showing that the
victim behaved associety traditiona ly hasexpected sexud assault victims
to act, i.e., by promptly telling someone of the crime. Third, such
evidence rebuts an implied charge of recent fabrication, which springs
from somejurors assumptionsthat sexual offensevictimsare generaly
lying and that the victim'’s failure to report the crime promptly is

incons stent withthevictim'’ scurrent statement that the assault occurred.

Williams' contention that these rationaesfor admission of reports of rapedo not gpply inthis case
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becauseM.D. wasawilling participant in the sexud relationship with himiswithout merit. Whileitistrue
that M.D. may have been awilling participant, when an age gap likethe onein this case exists, the minor
cannot consent to sexual intercoursein ameaningful way. See Ballard v. United Sates, 430 A.2d 483,
486 (D.C. 1981) (former statutory proscription against carnal knowledge intended to protect females
bel ow age of sixteen, regardless of use of force or consent, from any sexual relationship). Theadmission
of M.D.’ sstatementsto Warren is cong stent with the third rationale of the rape report rule of rebutting an
implied charge of recent fabrication. Williams defenseat trid wasthat M.D. fasely implicated Williams
because she did not want her mother to find out that she was having sex with teenage boys. During the
cross-examination of M.D., Williams attempted to show that M.D. had fabricated the chargesagaingt him
out of fear of being sent toahome. Thisintent to imply fabricationisclear in Williams' closing argument,
when he stated that M.D. had amoativeto lie because she did not want to tell her mother, the police, and
her pediatrician that she was sexually active with her peers. However, M.D.’ sdisclosuresto Warren
occurred in anon-coercive environment. The exclusion of these statements to Warren would have mided
thejury into believing that M.D. implicated Williams only when she was questioned by an authority figure
and felt pressureto lieto protect hersdf. Inlight of the concern expressed in Battle that jurors assume that
sexual offensevictims are generaly lying, we cannot accept Williams' view that exclusonof M.D.’s
statements to Warren would not have prejudiced the jury against her. Furthermore, the trial court
ingtructed thejury that M.D.’ s statements may be considered in judging her credibility asawitness, but not

as proof that what she said happened in the statement was true.® There is no evidence that the jury

¢ Williamsalso arguesthat the prosecutor’ s closing argument, which suggested to thejury that
M.D.’ sstatementsto Warren*“ corroborated” her testimony, waswillful andimproper. Williamsappears
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misunderstood or did not follow thetrial court’ s instructions.

Evenif M.D.’s statementsto Warren did not fall under the report of rape rule, they would be
admissible as substantive evidence under the prior identification exception to the hearsay rule. “Evidence
that the complai nant had stated that appellant was the person who sexualy assaulted her was admissible
under the prior identification or prior description exception to the hearsay rule.” Battle, 630 A.2d at 215.
SeeWarrenv. United Sates, 436 A.2d 821, 837 (D.C. 1981) (victims suppression hearing testimony
and police testimony recounting victims' statements were admissible under prior description testimony
exception to hearsay rule insofar as they consisted “solely of descriptions or identifications of the
complainingwitness assailants”) (citing Morrisv. United Sates, 398 A.2d 333 (D.C. 1978)); seealso
Yelverton v. United Sates, 606 A.2d 181, 184 & n.8 (D.C. 1992) (citing Clemons v. United Sates,
133 U.S. App. D.C. 27, 408 F.2d 1230 (1968), cert. denied, 394 U.S. 964 (1969); Sherrod v. United
States, 478 A.2d 644, 660 (D.C. 1984)).” However, “testimony recounting details of the complainant’s

descriptions of the offensewould not be admissible under the prior identification exception.” Battle, 630

to be contending that the prosecutor’ s use of the word “ corroborate” led the jury to consider M.D.’s
statements to Warren as substantive evidence that Williams committed the crimes with which hewas
charged. However, Williamsrai sed no objection to the prosecutor’ sclosing argument. Furthermore, use
of theterm “corroborate’ doesnot imply that the content of M.D.’ sstatementsto Warren wasadmissible
foritstruth, but smply impliesthat such disclosure to Warren tendsto support M.D.’ stestimony concerning
Williams' crimes. See Barrera v. United Sates, 599 A.2d 1119, 1125 (D.C. 1991). Therefore, we
cannot conclude that the prosecutor’ s use of the word “ corroborate” was willful and improper.

" D.C. Code § 14-102 (b)(3) (1999 Supp.) provides that “[a] statement is not hearsay if the
declarant testifiesat thetria or hearing and is subject to cross-examination concerning the statement and
thegtatement is. . . an identification of aperson made after perceiving the person. Such prior statements
are substantive evidence.”
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A.2d at 215. M.D.’sadmissonsto Warren fal under the prior identification exception to the hearsay rule
because her statementsidentified Williams asthe person shewas having sex with but included no details
of thesexua incidents. Therefore, thetria court did not err in admitting M.D.’ s statementsto Warren that

she was having sex with Williams,

Williamsaso contendsthat his conviction on thefifth count of the indictment should be reversed
because it was not supported by ample evidence. Williams specificaly arguesthat counts four and five of
the indictment were factudly identical, and M.D. did not have aspecific memory of when the acts alleged
in those counts had occurred. In other words, the event M.D. described as happening two weeks before
she encountered Vanderhall in February 1998 could have been the same event that she described as
happening “after Chrissmas.” Therefore, thetria court erredin alowing countsfour and fiveto gotothe
jury onthetheory that the government’ sevidence of two distinct actswas sufficiently compelling. Wewill
reverseaconviction for insufficient evidence only if thereisno evidence from which areasonable mind
might find the defendant guilty beyond areasonable doubt. Jonesv. United Sates, 716 A.2d 160, 162
(D.C. 1998). “When reviewing achalengeto sufficiency of the evidence, we examinethe evidencein the
light most favorableto sustaining the verdict.” 1d. We must recognize “thejury’ s province to weigh the
evidence, determinethecredibility of witnesses, and makejudtifiableinferencesfromthe evidence.” Green
v. United Sates, 718 A.2d 1042, 1062 (D.C.), cert. denied. 119 S. Ct. 1156 (1999). This court must
also accord equal weight to circumstantia evidence and direct evidence. Hammon v. United Sates, 695

A.2d 97, 107 (D.C. 1997).
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M.D.’ stestimony was sufficient to establish the essentid dements of firs-degree child sexud abuse
aschargedin count five of theindictment. After describing thefirst four occasi onsonwhich shehad sexud
intercourse with Williams, the prosecutor directed M.D.’ s attention to her encounter with Vanderhdl in
February. M.D. testified that she saw Vanderhall on aschool day in February 1998, when shewasgoing
toWilliams house. Shefurther pinpointed the date of thisencounter with Vanderhdl by recaling that it
was exam time, so she only had ahdf-day of school. M.D. aso testified that she had sexual intercourse
with Williams probably two weeksbefore she saw Vanderhall. Shetestified that thissexua encounter
occurred on aschool day, in Williams' bedroom, and that they both removed dl of their clothes. Thetrid
court also correctly found that M.D. described the sexua encounters covered by counts four and five of
theindictment as separate and distinct acts. Thetrial court based itsfinding on itsjudgment that M.D.
described theincident in February “ asaseparateincident from thetimein the bedroom under the covers’

and that “[t]here wasn’'t any reason to think she was repeating the same instance.”

Furthermore, M.D.’ stestimony concerning count five of theindictment, theincident of sexual
intercourse with Williamsthat occurred in February, was corroborated by independent testimony which
thejury could have considered initsdecision that count five, and not count four, of theindictment was
supported by proof of guilt beyond areasonable doubt. Valerietestified that on aweekday in February
1998, aday that she distinguished from the day during exam week when she received the telephone call
from Vanderhall, M.D. was not a homewhen shereturned fromwork. Vaerietestified that M.D. had |eft
anotethat shewas at ashopping mal. According to Vaerie, this note was unusua because M.D. had not

asked for permission to go to themall, and she did not have any money. When M.D. returned home, she
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did not have any shopping bagsor money. Vaderiefurther testified that during dinner she discovered M.D.
had hickiesontheleft side of her neck. Becausethistestimony provides sufficient circumstantia evidence
that supportsthejury’ sverdict of guilty on count five of the indictment, we conclude that therewas ample

evidence to support Williams' conviction on count five of the indictment.

Williamsfinally contendsthat the evidence supporting thefifth count of theindictment presented
avariancefromor congtructiveamendment of theindictment. Williams' clamisbased onthedifficulty the
tria court had in determining what evidence pertained to what specific count, thelack of clarification asto
what factsform the basis of the grand jury charges, and that the government failed to prove specific sexua
actsattrid. Rule7 (c) of the Superior Court Rulesof Crimina Procedure requiresthat theindictment shall
contain*“ aplain, conciseand definite written statement of theessential factscongtituting thecrime charged.”
This* eschews emphasis on technical requirements and deficiencies, casting some of the burden on a
defendant to pursue additiona details, if needed, by way of abill of particulars.” Hsu v. United States, 392
A.2d 972,977 (D.C. 1978). Theindictment servestwo chief purposes“first to apprisethe accused of the
chargesagaingt him, so that he may adequately prepare his defense, and second to describe the crime with
which heischarged with sufficient specificity to enable him to protect againgt future jeopardy for the same
offense.” Gaither v. United States, 134 U.S. App. D.C. 154, 159, 413 F.2d 1061, 1066 (1969); see

Meredith v. United States, 343 A.2d 317, 319 (D.C. 1975) (citations omitted).

A literd amendment occurs“when thetrid court strikes aspecific, rlevant dlegation the grand jury

charged - an alegation necessary to prove the offense - so that the defendant can be convicted without
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proof of that allegation.” Ingramv. United Sates, 592 A.2d 992, 1005 (D.C. 1991). A constructive
amendment occurswhen “thetria court permitsthejury to consider, under theindictment an element of
the chargethat differsfrom the specific words of theindictment.” 1d. Therefore, in evauating whether the
indictment hasbeen amended, this court comparesthe evidence and thejudge singtruction to thejury with
the charge specified in the indictment. 1d. Where an objection has been made below, a constructive
amendment isreversible error. Id. A variance, on the other hand, occurs when “the facts proved at trid
materidly differ from thefactscontained in the indictment ‘ but the essential eements of the offensearethe
same.”” |d. at 1006 (quoting United Satesv. Keller, 916 F.2d 628, 634 (11" Cir. 1990)). A variance
will not warrant dismissal except upon ashowing of prejudice. Scutchingsv. United Sates, 509 A.2d
634, 637 (D.C. 1986). Prgudiceisnormaly considered to be present “if thereis danger [that] the accused
will be prosecuted a second timefor the same offense, or that he was so surprised by the proof that he was
unable to prepare his defense adequately.” Robertsv. United Sates, 743 A.2d 212, 223 (D.C. 1999)
(quoting United Statesv. Francisco, 575 F.2d 815, 818 (10" Cir. 1978)). A defendant’ sfailureto ask

for a continuance may defeat a claim of surprise. Id.

Williams argues that the government proved aroutine of sexual offenses that were nonspecific as
todateor activity which congtructively amended count five of theindictment becauseit broadened itsterms.
Williams also argues that variance occurred because the government failed to prove specific acts.
However, Williamsfail sto specify how theindictment wasal tered through the government’ strid evidence.
Count five of the indictment simply charged that, on or about the month of February 1998, Williams

engagedin sexud intercoursewithM.D. Theindictment did not particul arize any other specific factsof the
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incident. Thisisprecisely the conduct of which Williamswas convicted. See Pacev. United States, 705
A.2d 673, 676 (D.C. 1998). When an indictment charges that an offense occurred “on or about” a date
or range of dates, the*“evidencewill conform to theindictment in such circumstancesif it establishesthat
the offense was committed on a date reasonably close to the one alleged.” Ingram, 592 A.2d at 1007.
Asprevioudy stated, the evidence at tria wasthat the sexual encounter covered by the fifth count of the
indictment occurred approximately two weeks before M.D. encountered Vanderhall in February. The
actua dateof the offense varied from the charged date by no more than gpproximately two weeks and was
therefore“ reasonably close.” SeePace, 705 A.2d at 677-78 (no prejudicial variance when indictment
charged offense occurred on or about the month of April, and evidence at tria established that offenses
occurred during five-month period between late December and late May). Furthermore, Williams cannot
show any divergence between his indictment and the evidence and jury instruction at trial.
Williams appearsto redly be arguing that he was prejudiced by the generdity of thelanguagein
theindictment. However, Williams could have objected to theindictment or request abill of particulars,
both of which hefailed to do. See Bush v. United Sates, 215 A.2d 853, 855 (D.C. 1966). Williams
additional claimthat his double jeopardy guarantee was compromisedisaso without merit. Thereisno
prejudice to Williams because “[i]t can hardly be doubted that [Williams] would befully protected from
again being put in jeopardy for the same offense, particularly when itis remembered that [he] could rely
[not only upon the indictment but also] upon other parts of the present record in the event that future
proceedings should be taken against [him].” Roberts, 743 A.2d at 223 (quoting Russdll v. United States,
369 U.S. 749, 764 (1962)). Therefore, we conclude that the evidence supporting thefifth count of the

indictment did not present a variance from or constructive amendment of the indictment.
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Affirmed.





