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Opinion for the court by Associate Judge REID.

Concurring opinion by Associate Judge FARRELL at p. .

ReID, Assodate Judge: Contrary totheviewsof itshearing committee, the Board on Professona
Responsibility has recommended that Matilene Berryman, Esg. be disbarred for intentional
misgppropriation of client funds, dishonesty, and other violations of the Didtrict of Columbia Rules of
Professond Conduct. Inlight of our decisonininre Addams 579 A.2d 190 (D.C. 1990) (en banc), and
subsequent caseswhich recognize that dthough the sanction of disbarment isharsh, it isnonetheless
necessary to ensure public confidencein theintegrity of the Bar; we adopt the Board'srecommendation
and order that Ms. Berryman be disbarred.

FACTUAL SUMMARY
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Therecord before us showsthat Ms. Berryman was admitted to the Didrict of ColumbiaBar on
January 10, 1975." Shepracticed law part-timefrom 1975 to 1983, when she began practicing full-time
asasolo practitioner. Her specidty was probate law, but she aso handled some persond injury cases.

Bar Counsd'spedification of chargesagaing Ms Berryman, Sgned on May 23, 1997, rlated to
her handling of theaffairsof Mary Petterson. Prior to rendering sarvicesto Ms. Patterson, Ms Berryman
wasretained by Edward A. Petterson, the man with whom Mary Petterson resided and towhom Ms.
Bearyman bdieved shewaslawfully married when Mr. Patterson died. Ms. Berryman handled the probete
of Mr. Patterson'sestate after hisdeath. Subsequently, when M s Petterson suffered anarminjury during
goparently negligent didysstrestment, she prevalled upon Ms. Baryman to tekelegd actionin her bendlf,
with respect to her injury, for alegd fee of $30,000. Ultimately, Ms. Berryman was successful in
persuading the hospital to cancel Ms. Patterson's $499,000 debt to the hospital.

Insteed of paying Ms. Berryman's $30,000 legdl fee directly to her, Ms. Patterson asked Ms.
Berryman to open ajoint account with her at Citizens Bank and to permit her to personally usethe
$32,400, which she would deposit into the account. Ms. Berryman agreed because Ms. Petterson was

experiencing cash flow difficultiesa thetime? Since Ms. Patterson used some of thefundsinthejoint

'Ms. Berryman holdsaBachelor of Math degree from American University and amastersdegreein
marineafarsfromtheUniveraty of Rhodeldand. Shetaught oceanography, environmentd science, and
marine science a the Nava Oceanographic Office and the University of the Didrict of Columbia. She
completed her law degree at Howard University School of Law.

2During the probate of Ms. Patterson'swill, the Honorable Cheryl M. Long meadefactud findingsand
conclusions regarding the $30,000 legal fee and the joint bank account:

The$30,000 wasmadeavailableto [Ms] Berryman by adeposit

into abank account. The account was opened inthe namesof bath[Ms]

Barymanand[Ms] Patterson. [Ms] Berryman madewithdrawasboth
(continued...)
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account for her persond use, theaccount eventudly lacked funds sufficient to cover dl of Ms. Berryman's
$30,000 legd fee, and a thetime of Ms. Patterson's desth on May 31, 1993, Ms. Berryman estimated
that she was still owed approximately $6,000 of her legal fee.®

Bar Counsd'schargesthat Ms. Berryman violated Rules 1.15 (a) and 1.15(c) of the Didtrict's
Rulesof Professona Conduct relaeto money which Ms. Patterson gill owed Ms. Berryman a thetime

%(....continued)
for her own needs (in effect poending part of her retainer) and for cartain
needsof Ms Pdatersonaswel. [Ms] Patersontold[Ms] Berryman thet
shewanted to maintain accessto thisaccount temporarily, so that [Ms]
Berryman could easily obtain cash for her and for other reasons. [Ms]
Patterson agreed to replenishwhatever monieswerewithdravn fromthis
account for her benefit. Thiswas their arrangement.

Judge L ong concluded "thet thisbank account wasajoint tenancy with aright of survivorshipinMailene
Berryman."

* Judge L ong of the Probate Division made the following findings and conclusonsregarding Ms.
Berryman's $6,000 claim:

By thetime of the decedent'sdegth, [Ms] Berryman daimed only
to be owed thefind sum of $6,000. She acknowledgesthat she medethis
payment directly to hersdlf fromthisaccount, at some point following the
decedent'sdemise. Eventudly, [Ms] Berryman achieved asubstantia
benefit for the decedent and her edtate - - in the form of cancdllation of
over $499,000 worth of hospital billsfrom D.C. General (footnote
omitted). . . .

[Ms] Berryman hasindeed reported the $6,000 payment and
seksjudiad rdification of thistransaction. Shehasnot sought to hidethe
exigence of the account. Tothe contrary, sheinitidly listed it asan asset
of the estate on the First Account . . . .

In retrospect, the nature of the arrangement between [Ms]
Berryman and decedent seemed to have been confidentia and private
between the two of them, asin alawyer-client confidence. Thus, this
Court isnot surprised that thereis not more corroboration of any other
detalls Thecorroboration that isprovided, however, isenoughto stisfy
this Court that [Ms] Berryman isnot fabricating her explanation of how
she came to be owed the $6,000.00.
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of her death, and the manner in which Ms. Berryman sought to retrieve what was owed to her. Bar

Counsal's specifications regarding these rules read as follows:

Rule1.15(a), . . . Respondent knowingly and/or recklesdy (1) failled to
hold property of aclient and/or third personsin her possession in
connection with arepresentation separate from her own property
(commingling) and/or (2) intentionally and/or recklessy misappropriated
funds belonging to a client and/or third persons;

Rule1.15(c), .. .[D]uring the course of the representation, Respondent
cameinto possession of fundsinwhich another personand shedaimed an
Interest and falled to kegp those funds separate from her own funds until
the dispute was resolved.]

Therecord before usisnot crystal clear asto how the Citizens Bank joint account and Ms.
Petterson'sindebtednessto Ms. Berryman were handled during theperiod April 1993 to September 1993.
In her testimony of May 1, 1998, before ahearing committee, Ms. Berryman stated that Ms. Patterson,
who owned rentd property, gaveher an " April rent” check or money order and "wanted [Ms Berrymean|
to teketheMay rent check." Subsequently, Ms. Paiterson received two other checks onefrom T. Rowe
Price, and the other from Pennzoail. Inaddition, Ms. Berryman asserted that Ms. Petterson informed her
that another check, intheamount of $7,000 wouldarrivein June, "and that she[Ms. Patterson] would use
that to finalize the last payment that she owed to [Ms. Berryman]."

Ms. Petterson died beforethe rental money orders, and the T. Rowe Priceand Pennzoil checks
weredeposited. Subsequent to Ms. Petterson'sdeeth, Ms. Berryman took adeposit dip, dated May 30,
1993, and four money ordersand checksto the Citizens Bank for depost. The depost, which amounted
to $939.84, consisted of the following:

Money Order #1, dated June 14, 1992 $150.00
Money Order #2, dated June 14, 1992 $500.00



T. Rowe Price Check $139.87
Pennzoil Check $149.97

Insteed of May 30, 1993, acopy of the deposit dip reveded that the depost was made on July 17, 1993,
However, accounting records presented to the hearing committee showed adeposit date of September
3, 1993.

Ms. Berryman maintained thet after shereceived the April rental money orders, Ms. Petterson
retrieved them for her own use. Ms Berryman attached to her amended reply brief in this case copies of
money ordersintheamount of (1) $150 with ahandwritten notation of "April Rent 1993" and (2) $500,
with the same notation. Theendorsement on the back of thesemoney orders, executed on May 14, 1993,
bearstheggnaure, "Mary Paterson.” Ms Berryman said that she later received two money orders, one
for $150, the other for $500, each bearing the handwritten notation, "May Rent 1993." Initidly, Ms.
Berryman asserted that she used the deposit dip that she had filled out on May 30, 1993 to makethe
deposit, eventhough the actud deposit did not occur on May 30th. On cross-examination, Bar Counsdl
edablished that the April rent money orderswere cashed by Ms. Petterson on May 14, 1993, and theMay
rent money orderswerenot purchased until June 14, 1993. Therefore, noneof theApril or May money

orderswere in Ms. Berryman's possession as of May 30, 1993.

Ms. Berryman testified thet the differencein the July 1993 deposit date onthe deposit dip, andthe
September deposit daterefl ected in the accounting records, wastraceableto her action of freezingthe
CitizensBank joint account after Ms. Patterson'sdesath. Ms. Berryman indicated that some $9,000

remained intheaccount at thetimeit wasfrozen. Banking recordsfor the Citizens Bank joint acoount show

* Copies of these money orders also were attached to Ms. Berryman's amended reply brief.
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thefollowing baances: (1) asof May 13, 1993, $14,084.37; (2) June 11, 1993, $9,552.27; and (3) July
14, 1993, $9,275.02. On cross-examination by Bar Counsdl during Ms. Berryman's May 1, 1998
testimony before the hearing committee, she stated that M's. Patterson owed her gpproximatdy $6,000 at
thetime of her desth, and that the balance in the Citizens Account was about $12,000 on the date of Ms.
Patterson's death.

Other speaificationof ruleviolaionsagaing Ms Berryman by Bar Counsdl rdaed tothedrafting
of Ms. Patterson'swill by Ms. Berryman, and the appearanceof Ms. Patterson's husband of record to

claim his statutory share of her will:

Rule1.8(b), . . . Respondent prepared aningtrument for adient that gave
her a substantial testamentary gift;

Rule8.4(c), . . . Respondent engaged in conduct involving dishonesty,
fraud, deceit, and/or misrepresentation;

Rule8.4 (d), . . . Respondent engaged in conduct prejudicia to the
administration of justice.

OnMarch 27, 1992, Ms. Patterson signed awill drafted by Ms. Berryman, who was named personal
representative. Thewill provided for the payment of "5% of dl assets' to Ms. Berryman asan expense
of adminigration of Ms. Petterson'sedtate. In addition, thewill specified that if Ms. Petterson's parents

should predecease her, "15%" of "any legacy to them" would be distributed to Ms. Berryman.

After Ms. Patterson died, aletter of June 14, 1993, was sent to Ms. Berryman from Bonnie J.
Lawless, Exy., advisng her she"[had] been retained by George Thorne, husband of thelate Mary Lesse
Thorne Peatterson,” and that hewas" entitled to hisstatutory share asthe partiesnever divorced.” The

record isslent astowhether acopy of Mr. Thornesmarriage licensewas enclosed with theletter. Ms.
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Lawlesssent asecond | etter, on June24, 1993, complaining that dl furniture and possessons had been
removed from Ms. Paiterson's home, even though "Mr. Thorne hasavdid dam to hisgautory share of

the estate, including tangible personal property.”

Inspiteof thecommunicationsfromMs Lawless Ms Berrymanfiled apetitionfor probateof Ms
Petterson'sestate on June 29, 1993, without naming Mr. Thorne asan interested party. On August 27,
1993, Ms. Lawless sent aletter to the Register of Willsindicating that Mr. Thornewas Ms. Paiterson's
hushand, and attaching acopy of hismarriagelicense, aswel asacatificate from the Family Divison of
the Superior Court that therewasno record of any divorce. Mr. Thornesnoticeto the Probate Division,
inwhich hecamed agautory share of Ms. Patterson'swill asher surviving husband, was docketed on
September 2, 1993. Nonetheless, on October 22, 1993, Ms. Berryman filed an inventory of Ms.
Patterson'sedtate, and again did not list Mr. Thorneasan heir or interested party. At ahearinginthe
Probate Division on November 23, 1993, Ms. Berryman asserted that she did not receive written
documentation of Mr. ThornésstatusasMs. Patterson's husband until September 1993, and thet because
Mr. Thorne had deserted Ms. Patterson for thirty yearsprior to her desth, hewas not entitled to any of her
edateunder D.C. Code 88 19-103 and 19-104. Counsd for Mr. Thorneingsted that Ms. Peiterson |eft
Mr. Thorne, and that he did not desert her. Later, in 1997, thiscourt affirmed thetrial court's order
conduding that Mr. Thornewas Ms. Paiterson's pouse, and that he was entitled to the Satutory share of
her estate. See Berryman v. Thorne, 700 A.2d 181 (D.C. 1997).

TheHearing Committeefound that, "by depositing the estate funds of $939.84 into the Citizens
Account, [Ms. Berryman] commingled them with her own funds," in violation of Rule 1.15 (a).
Furthermore, "' by drawing onthe Citizens A ccount, shemisgppropriated theestatefundsfor her ownuse”
dsinvidaionof Ruel.15(a). However, the Hearing Committee cond uded that Ms. Berryman engeged
in negligent rather than intentiona misappropriation. The Hearing Committee dso found that, independent



8
of commingling and misappropriaion, Ms. Berryman violated Rule 1.15 (), "by failing to keep these

disputed funds separate from her own funds."

The Board decided thet athough the Probete Divison determined thet Ms Berrymen wes"entitled
to the Citizens Bank Account because of survivorship rights” after shelisted the vaue of that account in
theinventory of Ms Bearryman'sestateasts, "shewasnot entitled . . . to make dishursementsfor her own
purposes” Rather, "[ulnder Rule 1.15(c), shewasrequired to keep the Citizens A ccount separate until
the rightsto the account had been determined.” Becausethe $939.84 sum "was subject todamsby heirs
and creditors of the estate,” Ms. Berryman also "violated Rule 1.15 (¢) when she deposited the.. . .
$939.84 payableto [Ms] Pattersonin the Citizens Account and made no disclosure of that fact tothe
Court." Moreover, theBoard a so agreed that M s. Patterson commingled and misappropriated funds, in
violation of Rule1.15 (a). However, in contrast to the finding of the Hearing Committee, that Ms.
Beryman's" decison to depogt the Patterson check into her own account was unintentiond,” and therefore

negligent misappropriation, the Board found intentional misappropriation. Asthe Board stated, in part

Asanexpearienced probateatorney, [Ms Barryman] waswdl avarethat
the checks[and money orders made out to Ms. Petterson] were assets of
the estate, subject to damsby harsand creditors, induding hersdf. She
wasaso aware of her duty to preserve etate assets. By appropriating
the $939.84, sheeffectively placed her claim aboved| other heirsand
creditors without authorization from the Court.

[Ms. Berryman's] explanationsfor her behavior aso betray motives
incondgent with asmplenegligence. Firg, [she] backdated the deposit dip
to makeit appear that the deposit occurred prior to [Ms.] Patterson's
death. Thisdso confirms[Ms. Berryman's| understanding that, after
[Ms)] Petterson's death, the checks became the property of the estate.
Second, [Ms Barryman|] inggedtha [Ms] Patterson gaveher thechecks
in May of 1993, shortly before [Ms. Patterson's death. However, the
record reved sthat the [rental] money orderswere not purchased until
dter [Ms] Paterson'sdeath, and thet [Ms] Berrymean billed theestate for
retrieving the Pennzail and T. Rowe Price checksfrom [Ms] Petterson's
houseon July 1, 1993. Confronted with the many incondstenciesin her
explanations, [Ms] Berryman admitted that she converted the checks
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because[Ms] Patterson owed her themoney, and shebdieved shewas
entitled to keep it without reporting it to the Probate Court. 1n'so doing,
shediminated any reasonable posshility of having her efforts percaived
as unintentional.

With respect to theviolation of Rule 8.4 (c) for dishonest conduct, both the Hearing Committee
and the Board found Ms Berryman violaed therule by falling to list and natify Mr. Thorneasaninterested
party inthe probate of Ms Patterson'sedtate, because of hismarriageto her. The Hearing Committeeand
Board disagree, however, asto whether Ms. Berryman was dishonest with regard to commingling and
misgpproprigtion. The Hearing Committee declared that the commingling and misgppropriation "reflected
agenuinebut erroneousbelief on the part of [Ms. Berryman| that shewasentitled to thefundsat issue.”
Incontrast, the Board " conclud[ed] that [Ms. Berryman's] effortsto conced her misgppropriation of the
depogton uly 1[7], 1993, d o reflected dishonesty,” because Ms. Berryman "backdated the deposit dip,
prevaricated regarding her possession of thechecksinMay of 1993, and failed to disclose the converson

to the Probate Court."®

At theconcluson of itsandys's, the Hearing Committee recommended aone year suspension,
basad on negligent misgppropriation. Because of itsfinding of intentional misappropriation, the Board
rejected the Hearing Committee's recommendation, and instead, recommended disbarment. In

recommending disbarment, the Board concluded:

*With regard to theremaining specifications, both the Hearing Committee and the Board agreed that,
under Rule 1.5 (a), Ms Berryman did not chargean unreesonablefeefor her legd sarvices' in connection
with the adminidration of Ms. Patterson'sestate, and that 5% of the estate assets condtituted areasonabdle
fee. Sgnificantly, however, whilethe Hearing Committeefound that Ms. Berryman'sfalureto serve Mr.
Thorne and to inform the Probate Divison of hisdaimsor the $939.84 in edtate assts, condtituted conduct
prejudicia to the administration of justice, in violation of Rule 8.4 (d); the Board determined that this
conduct was dishonest, and thus, aviolation of Rule 8.4 (c).
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Under the prevailing case law, we are compdled to recommend
that [Ms.] Berryman be disbarred. We do note, however, that [Ms.
Berryman's] misconduct would not warrant disbarment but for the
Addamsruleand sugges, asdid Assodiate Judges Schwelb and Ruiz [in]
their concurring opinionin Pierson, 690 A.2d a 951, that the Addams
ruleis"tooinflexible" and that this case presents astuation where the

objectives of the disciplinary system would be fully met by alengthy
suspension.

ANALYSIS

Ms Berryman chdlengesthe findingsand conclusonsof the Board regarding dl of the specified
violationsof the Rules of Professonal Conduct. Inessence, shemaintainsthat rulings of the Probate
Divison areresjudicata and support her contention that she has not engaged in misconduct; that Ms.
Petterson owed her the baance of a$30,000 legd fee, and thus, she neither commingled nor intentiondly
misappropriated the sum of $939.84; and that Mr. Thorne had no interest in the Citizens Bank account;
andthat sheachieved asubgtantid benefit for Ms Patterson'sestate by representing her inapersond injury
action againg the hospital which negligently injured her arm during didyd strestment. Sheasomaintains
that, under thiscourt's caselaw, disbarment isnot an appropriate sanction on thisrecord. The Board,
through Bar Counsdl, arguesthat the disposition by the Probate Divisonisnot abar to disciplinary action
agang Ms Berryman; that Ms Berrymanimproperly desgnated hersdf asabendfidary of Ms Paterson's
will; that she commingled and intentionaly misgppropriated fundsfrom Ms. Petterson'sestate; that her
conduct wasdishonest during the probate of Ms. Petterson'swill; and that by her behavior, sheserioudy
interferred with the adminigration of justice. Onthisrecord, andin light of this court's precedents, Bar

Counsel maintains that disbarment is appropriate.

Standard of Review
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"[T]he scope of our review of the Board's Report and Recommendation is limited."

InreRay, 675 A.2d 1381, 1385 (D.C. 1996). D.C. Bar R. XI, § 9 (g) states in pertinent part:

In determining the gppropriate order, the Court shal accept thefindings
of fact made by the Board unlessthey are unsupported by substantia
evidenceof record, and shdl adopt the recommended disposition of the
Board unlessto do so would foster atendency toward inconsi stent
digpogtionsfor comparableconduct or would otherwise beunwarranted.

SeealsnInrePierson, 690 A.2d 941, 946-47 (D.C. 1997). Smilarly, the Board isobliged to accept
thehearing committegsfactud findingsif thosefindingsare supported by subgtantia evidenceintherecord,
viewed asawhole. InreMiched, 610 A.2d 231, 234 (D.C. 1992) (citing Inre Thompson, 583 A.2d
1006,1008(D.C. 1992)). However, whilethe Board "must defer to the'subsidiary findingsof bascfacts;
whichindudesuchthingsascredibility determinations, medeby the[Board'q fact-finding body (thehearing
committeg)[] . . . . the Board owes no deference to the hearing committee's determination of ‘ultimate
facts,' which arereally conclusions of law." 1d. (citing Washington Chapter of the Am. Inst. of
Architectsv. Digtrict of Columbia Dep't of Employment Servs,, 594 A.2d 83, 87 (D.C. 1991)). Thus,
the Board owed no deferenceto the Hearing Committegs finding of negligent misgppropriation. Aswe
sadininreMiched: "The'finding' of negligence had adear 'legd consequence: it directly affected the
severity of the sanctionto beimposead for concededly improper conduct. The Board therefore owed no
deferenceto the hearing committeg's conclusion that [ therespondent] was merdly negligent.” Id. at 235
(footnoteomitted). That wearefaced with alegd question, whichwereview denovo, isclear fromour
decisonininreUtley. "[W]hether [the] underlying drcumstances conditute misgppropriation and whether
any misgppropriation resulted frommorethan smplenegligencearequestionsof law concerning ‘ultimate
facts.™ 698 A.2d 446, 449 (D.C. 1997) (citing Micheel, supra, 610 A.2d at 234).

The Probate Division Ruling and Res Judicata
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Ms Berryman arguesthat rulingsby the Probate Divison of thetrid court congtituted resjudicata
because (1) even though therewasan effort to remove her as Persond Representtive, thet effort failed,
and (2) Judge Long found thet the Citizens Bank Acoount belonged to her by right of survivorship, and thet
Ms. Paiterson owed her $6,000 when shedied. Therecord showsthat whiletherewasaninitid effort by
Mr. Thorneto remove Ms. Berryman as persona representative of Ms. Patterson's estate, hewaived
issuesregarding her remova whenMs. Berryman recognized hisstatus as surviving spouse.® Giventhe
walver, the Probate Divison never conddered the substance of Mr. Thornésarguments. Moreimportant,

however, isthe fact that the Probate Division and the Board were faced with different matters.

The Probate Divison had to resolve legd issues pertaning to the probate of Ms. Patterson'swill,
whilethe Board cons dered questions pertaining to the conduct of an attorney inrelationto client affairs.
Thedifferenceisgpparent fromfootnote 16 in Judge Long'sAugust 2, 1995 memorandum opinion and

order:

ThisCourt hascongdered therather quirky demandsof thedlient
of Ms. Berryman. It wasrisky, in retrospect, for [Ms]] Berrymanto
conduct businessin themanner that shedid becauseit so easly gppears
to be a self-serving explanation for why she paid hersdlf the $6,000.
However, based upon thetotality of circumstancesand this Court's
observation of Ms. Berryman'scredibility and demeanor, thisCourt is
satisfied that sheis not attempting to deceive anyone and that sheis
honestly reportingwhat occurred during thelawyer-client rlaionship. In
retrospect, it would have been better practice to document thisunique

®In rendering her Augugt 2, 1995 memorandum opinion and order in the case of Thornev. Berryman,
Admin. No. 1460-93 (Superior Court, Probate Divison), Judge L ong quoted from astatement by counsd
for Mr. Thorne during a status hearing before the Honorable Peter H. Wolf on November 23, 1993:

| don't think Mr. Thorne genuinely objectsto Ms. Berryman
saving 0 long assheswilling to recognizethat shehasaduty to himaso,
whichisto account for the property and to make aproper distribution.
Shewasthe decedent's attorney and isfamiliar with her affairs. And |
don't have any genuine question asto her ability to handlethissolong as
his status is recognized.
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payment scheme concretely. The poor judgment in failing to do so,

however, doesnot provetha Ms Berrymen isattempting to enrich hersdlf
for work that shenever performed or that sheisattempting to reservefor
hersdf some assat that more properly belongsto theestate. Thewhole
episode involving the bank account only looks suspicious because [Ms]

Berryman took ontherole of Persond Representative, whiledill beinga
claimant. Thelaw, however, does not preclude those dual roles.

Judge L ong'sfootnote does not purport to addressthe seriousissues of professond conduct that arethe
subject of thedisciplinary action againgt Ms. Berryman. Moreover, Bar Counsd wasnot aparty tothe
probate procesding involving Ms. Petterson'swill, and isentitled to be heerd ontheissue. Inshort, wesee
no resjudicata bar to Bar Counsd'sand the Board's action againgt Ms. Berryman. Seelnre Utley, 698
A.2d 446,450 (D.C. 1997) (an atorney who took ungpproved paymentsrepresenting conservator'sfees
and commissions, even though later ratified by the Probate Division, "used her client'sfunds without

authorization" in violation of the rule against misappropriation).

Rules 1.15 (a) and 1.15 (c): Commingling and Misappropriation

Commingling is the less serious of the charged violations pertaining to Rules 1.15 (a)
and 1.15(c). Itinvolvesthefalureto keep adient'sfunds separate from those of the attorney. Asthe
Board gated: "Rule 1.15 (a) requires alawyer to 'hold property of clientsor third personsthat isinthe
lawyer's possession in connection with arepresentation separate from the lawyer's own property . . . "
AswesadinlinreHesder, 549 A.2d 700, 702 (D.C. 1988): "By mingling dient fundswith theatorney's
own, thedient'sfundsbecome more difficult to trace and are subject to the risk that they may betaken by
creditors of theattorney.” Furthermore, "thetotally improper action of placingaclient'sfundsin the
atorney'sown acocount . . . . doneputsthedient'sfundsat risk, regardless of the adequacy of thebdance.”
Id. at 701-02 (footnote omitted). Here, when Ms. Berryman placed the $939.84 that represented rentd
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androydty paymentsto Ms. Pattersonin the Citizens Bank Account, shecommingled her client'sfunds

with her personal funds, and thus, violated Rule 1.15 (a).

Sanctionsfor thesngleact of commingling generdly have ranged from censure accompanied by
arequirement for continuing legd educationin professiond responghbility, seeinreMillstein, 667 A.2d
1355, 1356 (D.C. 1995); Inrelngram, 584 A.2d 602, 603 (D.C. 1991); to sugpenson, seelnre Ross,
658 A.2d 209, 212 (D.C. 1995) (thirty day suspension for commingling and failure to make prompt
payment of settlement funds). Inthe case of commingling and inadvertent misgppropriation or negligent
misgppropriation, we haveimposaed asanction of suspenson. SeeHesder, supra, 549 A.2d a 703 (Sx

months suspension).

In Ms. Berryman's case, unlike Hesdler, supra, we are faced with more serious charges of
commingling and intentiondl misgppropriation. Misgpproprigtionis''any unauthorized useof dient'sfunds
entrugted to [alawyer], induding not only stedling but aso unauthorized temporary usefor thelawyer'sown
purpose, whether or not [she] derivesany persond gain or bendfit therefrom.™ Pierson, supra, 690 A.2d
a 947 (quoting InreHarrison, 461 A.2d 1034, 1036 (D.C. 1983)) (other citationsomitted). "Improper
intent need not be shown." InreRay, 675A. 2d 1381, 1386 (D.C. 1996) (citing Harrison, supra). In
thiscase, after Ms. Patterson'sdegth, Ms. Berryman deposited $939.84 in the CitizensBank Account, a
joint account crested by Ms. Petterson and Ms. Berryman, which asof thedate of Ms. Patterson'sdesth,
belonged to Ms. Berryman because of her right of survivorship. The $939.84 consisted of money orders
and checks made payable to Ms. Patterson, and thus, clearly belonged to her estate. Although Ms.
Berryman claimed that the money belonged to her as part of Ms. Patterson's outstanding $6,000
indebtednessto her, Ms. Berryman received no authorizationto take the funds and placethemin her

account. Hence, shemisgppropriated the fundseven though the Probate Divison later declared that she
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wasertitled to the Citizens Bank Acoount because of theright of survivorship; and despite thefact that Ms
Patterson owed her $6,000 at the time of her death. See Utley, supra.

The question remains whether the misgppropriation was intentiona or negligent, and whether
disharment or suspensonisthegppropriatesanction. Our misgppropriationrule” doesnot requirecienter;
rather, itisessentialy aper seoffense” Harrison, supra, 461 A.2d at 1036. Inthiscase, theHearing
Committee and the Board disagreed asto whether M's. Berryman engaged in negligent or intentiona
gopropriation. TheHearing Committee concluded that Ms Berryman " negligently backdated the depost
dip for the $939.84, making it gppear that the deposit had been made prior to [Ms] Patterson's deeth,”
and that her "actionsare Imilar to the negligent misappropriation which occurredininre Chang, D.N.
389-92 (BPR July 29, 1996); Inre Chorosez, 624 A.2d 434 (D.C. 1992); Inre Reed, 679 A.2d 506
(D.C. 1996)." The Board, which was not required to give deference to the Hearing Committegsfinding
of "ultimatefacts," see Miched, supra; disagreed, conduding that Ms Berryman'sactionsfd| within the
ambit of Addams, supra; Inre Godfrey, 583 A.2d 692 (D.C. 1990), and Pierson, supra, because she:
(2) "backdated the deposit dip to makeit appear that the deposit occurred prior to[Ms.] Patterson's
death”; (2) "ingsted that [Ms] Patterson gave her the[money orders] inMay of 1993," despitethefact that
the money orderswere not purchased until June; and (3) maintained that she was entitled to takethe
$939.84, "without reporting it to the Probate Court.” A determination asto whether Ms Berryman'scase
falswithin our precedent pertaining to negligent or intentiona misgppropriation requiresareview of our

relevant past cases.

Webeginwith our intentional misgppropriation cases. |n Addams, supra, therespondent attorney
held funds nesded to prevent foredl osureon hisdientshome. Heremoved fundsfrom the escrow accourt,
and consquently, the check he sent to the notehol der was returned for insufficient funds. Heengagedin

theaction of taking fundsfrom theescrow account on more than one occas on, and mede afd se accounting
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report to hisclient, which did not show thefundsthat he had taken. When the hearing committee and Bar
Counsdl questioned him about hisactions, he gave conflicting explanations. 579 A.2dat 199. We
concluded that the respondent "knowingly used hisdient'smoney asif it werehisown. ..." Hedid so
"on morethan one occasion, and . . . atempt[ed] to hidehisactionsfromhisdient ...." Indfirmingthe

Board's finding of intentional misappropriation, we said:

We now resffirm that invirtualy al cases of misgppropriation,
disharment will bethe only gppropriate sanction unlessit gppearsthat the
misconduct resulted from nothing more than amplenegligence. While
eschewing aper serule, we adhereto the presumption laid downin our
prior decisonsand shal regard alesser sanction as gppropriateonly in
extraordinary circumgances. . .. [A]samatter of course, themitigating
factorsof theusud sort . . . will sufficeto overcome the presumption of
disbarment only if they are especially strong and, where there are
aggravating factors, they substantidly outweigh any aggravating factorsas
well.

Id. a 191. During ord argument, Bar Counsdl, on behdf of the Board, rdied heavily on In re Robinson,
583 A.2d 691 (D.C. 1990). There, the respondent attorney cashed and used adlient settlement check.
When the client maderepeated demandsfor the settlement funds, the respondent refused to honor the
request, and subsequently, tendered acheck for which therewereinaufficient fundsin the account, aswell
asasured thedient that "thebank had told him the check would behonored.” Id. & 692. Whenthedient
protested the non-payment and threetened to report him to Bar Counsdl, the respondent offered to pay the
settlement fundsin exchangefor theclient's agreement not to make areport to Bar Counsd. Id. We
determined that themitigating factors could not overcomethe presumption of disbarment. Id. Amongthe
mitigating factorswere"therdatively smal amount of money, therdatively short period of timeduring
whichthedlient wasdenied themisappropriated funds, theabsenceof financid harmtothedient, thefact
that the misgppropriation involved asingle dient, the rdaive inexperience of respondent, the absence of
aprior disciplinary record, and the character testimony offered on respondent'sbehdf.” 1d. Weconcluded
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that the aggravating factor of "knowing dishonesty” would not have overcome an"[€]ven. . . Stronger

showing of mitigating factors. . . ."

The respondent in Miched, supra, received rather subgtantia dlient funds reated to the purchase
of aresdentid property. Thefundswere placed in theattorney'sregular office checking account, insteed
of aseparate account. After paying the seller and noteholder, the attorney still retained $2,639.15
earmarked for taxesand other fees. Hewrotetwo checksfor these payments, but both weredishonored
forinsufficient funds. Checkswritten ontheaccount, inthe same period, for the attorney'sbusinessand
persond expenseswerenot dishonored. 610 A.2d at 233. The Board rgected the hearing committeg's
finding of negligent misappropriation, findinginstead, that the respondent’s " misgppropriation ‘wasthe
consequenceat least of recklesshandling of dient funds, not merenegligenceor inadvertence™ Id. & 234.
Weagread with the Board'sdetermination, and "held that "] dear rationd baasexigsfor [the] conduson
that attorneyswho knowingly misgppropriate dient funds stand in adifferent pogition then ettorneyswho
commit other actsinvolving dishonesty.™ 1d. a 237 (quoting Inre Dulansey, 606 A.2d 189, 190 (D.C.
1992)).

InInrePds, 653 A.2d 388 (D.C. 1995), the respondent attorney used part of a$20,000 client
ettlement fund for persond and business-rdated expenses, and consequently, lacked thefundsto pay the
client'smedica billswhich amountedto $2,427. 1d. at 390. Checkswrittenfor someof thesebillswere
dishonored. Id. a 391. Inhisdefense, the atorney maintained that he had thousandsof dollarsin other
acocounts, and thus, sufficient fundsto cover the medicd bills wergected that argument. 1d. & 394. We
concluded that the mi sgppropriation wasintentiond, in part, because of theattorney'sapproximateyear-
long practice of "indiscriminate mingling of persond and dient funds' and the dishonoring of the checksfor
medicd bills, and thefailureto account for remaining settlement funds. Id. a 395-96. Wedso"rgect]ed]
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[the respondent'sargument thet] good faith - - hisreasonable but erroneous beief that hewasentitled to
the balance of the funds - - reduced his culpability to ssimple negligence.” 1d. at 397.

Smilar to the respondent in Pdls, supra, the atorney in Pierson, supra, recaived dient settlement
funds. Sheusad thefundsto pay her law firm's operating expenses, and thus, did not tender the fundsto
the proper party. Becausethe suit had been dismissed after settlement was reached, the case had to be
reingtated and anew sattlement reached, which requiired an additiona $500 payment. Ms. Fierson did not
tdll her dient about thisdevelopment; nor did she havethefundsto pay the settlement to the proper party,
even though sheindicated that the fundswerein her escrow account. Therefore, asecond default took
place. Subsequently, Ms. Pierson tendered acertified check to the settlement party for part of thefunds,
and anon-certified check for theremainder. The non-certified check wasdishonored. Eventudly Ms.
Pierson paid therequired sum. Id. at 943-44. We refused to accept Ms. Pierson's argument that her
misgppropriation wasinadvertent, and that "when coupled with her past history of pro bono work, the
absenceof aprior disciplinary record, and her forthrightnesswith the Board and the hearing committee
should be sufficient to mitigate the pendty [of disbarment].” Id. at 949-50. Wedso declared that these

factors did not amount to "extraordinary circumstances' under Addams, supra. Id. at 950.

The respondent in Utley, supra, took unauthorized fees and commissonsfrom an estate accournt.
For example, on one occasion shetook $1,223.42, and inadvertently meade a duplicate payment of the
samesumto hersdf; on another occasion, shetook $5,000. 1d. at 448. Wedeterminedthat Ms. Utley's
misgppropriation wasintentiond, first, because "her prolonged failure to repay the duplicate fee [was]
tantamount to recklessness™ 1d. a 950. Sherefused to repay the duplicate sum despiterepested requests
fromthe Probate Divison. Second, Ms. Utley's misgppropriation was deemed intentiond because"eech
of [her] three pregpprova paymentsto herself wasadediberate act,” and thethird payment was madeto
herself despite the Probate Division's requests to return the prior payments. Id.
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Next, weturnto the pertinent negligent misgppropriation caseswhich weredecided after Addans,
supra, and resultedin asanction of suspension, instead of disbarment. The respondent in Choroszg,
supra, represented ataxi driver inaclamfor persond injuries. Hereceived two settlement checksin
connection with that representation, which he placed inhisdient trust account. A doctor who hed treated
the client had to be paid out of the settlement funds. The Board found that therespondent "genuinely
believed that he had paid [thedoctor] .. ." , id. a 435, but had not. The respondent caled the doctor's
officeto ask aout the bill. Although he wasinformed thet the doctor's office would get back to him, the
"[r]espondent heard nothing further from the doctor's office, and respondent continued to hold an hones,
but erroneousbelief, that the doctor had beenpaid.” Id. at 436. Thus, theattorney erroneoudy thought
that theremainder of thefundsin hisdient trust fund represented legd fees, and used thosefundsto pay
businessand persond expenses. After moving to Boston, the respondent learned thet in fact the doctor's
bill had not been paid, and subsequently, paid the $840 medicd hill. 1d. The Board concluded thet the

respondent's conduct was inadvertent and negligent. Id.

InRay, supra, therespondent, who had never before probated an etate, asssted theclient inthe
probateof anestate. 1d. a 1383. Inconnectionwith that ass stance, therespondent received acheck for
$20,763.70 resulting from the sdle of sock. Thecheck was made payableto the estate of the decedent.
The respondent deposited the check into his escrow account, and sent a check in the amount of
$18,263.00to thedient. Hepaid estate expensesand taxes, in the amount of $223.85, out of part of the
remaining $2,500.70, and kept therest for himsdlf ashislegd fee, without acourt order. Hemaintained
that he was unaware of the need for acourt order beforehe could take hislegd fee. 1d. at 1384. The

Hearing Committeefound no "'clear and convincing evidence that [the respondent] deliberately or
recklessy attempted to deprivetheestate of itsfunds.™ Id. at 1387. The Board dso determined thet the
respondent's" conduct 'did not reech theleve of recklessness, but that hismisgppropriation semmed from

no more than simple negligence.™ 1d. at 1388.
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Therespondent in Reed, supra, aso wasinexperienced in theareain which the professond rules
violation occurred. At thetimethe respondent agreed to handle her first persond injury casefor afriend,
the respondent had been in practicefor lessthan two yearsand had Specidized in crimind defensework.
Id. a 507. The respondent's representation resulted in a settlement of $3,600, one-third of which
represented her legal fee. After the respondent sent acheck to the client, representing her share of the
settlement, she had sufficient fundsto pay twodoctor'shills. However, oneof thehills, for $435, wasnot
paid. Bdieving shehad paidthedoctor'shill, therespondent used the remaining fundsfor other purposes,
unrelated to her representation of the dient. \When the respondent discovered that there was no record
of payment of themedicd bill, shemailed acheck to the doctor'sattorney. 1d. a 508. TheBoard found

that the failure to pay the doctor was inadvertent, and Bar Counsdl filed no exception to thisfinding. I

In Chang, supra, 694 A.2d 877 (D.C. 1997), the respondent handled areal estate purchase
transactionfor hisbrother. Inconnectionwith that transaction hereceived $890,000 which heplacedin
hisescrow account. Although, inaddition to the purchase price of the property in question, therespondent
hed to pay property taxes, he had not obtained thetax money from hisbrother, but thought thet therewere
sufficient fundsin hisescrow account to cover thetaxes, which amounted to $8,013.77. The respondent
|eft town for afamily vacation and was unaware that two checkswritten on hisescrow account, onefor
$1,000, the other for $2,000 had been dishonored because of insufficient funds. Id. at 879. Upon his
return, he corrected the problem and made the payments that had been dishonored. Id. at 880. The
Hearing Committeecredited therespondent'sexplanationand Bar Counsd foundit "'entirely credible™ 1d.
a 879. Conssquently, the Board recommended that the respondent be disciplined for negligent, rather then

intentional misappropriation.

InreHaar, 698 A.2d 412 (D.C. 1997) involved adispute between the respondent and hisclient

regarding hislegd feefor representationin an employeetermination matter. Therespondent demanded
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$12,921.75, and the dient offered to settlefor $4,000. 1d. at 414. Theattorney maintained that he agreed
to acoept $10,161.75. 1d. Three settlement checks were received from the employer, two made payable
to both the dlient and the respondent, and one only tothedient. Id. Therespondent paid thefundsto the
client which were represented by the check paid soldly to her, and placed thejoint checksin an escrow
account. Hethen advised the dlient that hewould take the $4,000 undisputed part of hislegd fee. Id. at
414. Hedso advisad thedient that he planned to take the remainder of the fee which he daimed, but the
dient regponded by reguesting that he replacethe $4,000 which he had withdrawn from the trust account.
Id. at 415. The respondent refused to do S0, and eventudly obtained adefault judgment againg theclient
in the amount of $12,921.75. Id. We determined that:

[ The respondent] mistakenly percelved no disoute whatsoever over his
right to the $4,000 becauise he mistakenly understood the law to accord
him at least that much sinceit had been offered in settlement. We
therefore have hereaspecid form of misgppropriation case based ona
lawyer'sgood faith, negligent mistake of established law and on hisgood
faith, negligent failure to address a controlling question of fact.

Id. a 422. Nather Bar Counsd, nor the Board maintained thet thefactsof this case evidenced intentiond
misappropriation.

In ancther negligent misgppropriation case, dso decided today, Inre Travers, No. 97-BG-114
(D.C. 2000), the respondent took a$3,000 legd fee before thefiling of a petition for probate, with the
concurrence and sgnature of the persond representative named in thewill, aswell aswith the consent of
the heirsof the etate, but without thegpprova of the Probate Division. Hed so accepted a$652.74 fee
for thesdleof aproperty asset of the estate, with the consent of the hairs, but without the gpprova of the
Probate Divison. Subsequently, hewas ordered to repay the etate the sum of $3,652.74, but failed to
do 0 despite demands from the successor persond representative of the estate. The Hearing Committee
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conduded, in part, that heviolated former DR 2-106 (A) by agreeing to, charging and collecting anillegd
fee andthat under Ray, supra, he misappropriated funds, inviolation of former DR 9-103 (A) and Rule
1.15(3). Inconcluding that respondent engaged in negligent misgppropriation, the Hearing Committee
dated: ""Respondent has convinced the Committee thet initialy he Sncerely believed the requirement [to
obtain court gpprova of hislegd feg] wasnat gpplicableto him under the drcumstances” Furthermore,
the Committeefound no recklessnessor intent to conced: " Respondent'sactionsin obtaining theconsents
of the heirsand filing those consentswith the Court, webdieve support afinding that he was not reckless
and that hewasnoway trying to midead or conced hisconduct.” The Hearing Committeedso determined
that respondent'sfailureto pay thejudgment againgt him serioudy interfered with the adminidration of
justice under Rule 8.4 (d). However, the Committee concluded that he did not engage in conduct
prgudica to theadminidration of justice, under former DR 1-102 (A) (5), when hefalled to seek goprova
of the Probate Divison before hetook hislegd fee, gating: "if anything [respondent hasbeen] over zedous
inengaginginadidoguewiththecourtsregardingthisissue™ Thiscourt acogpted the Hearing Commiittegs
findings.

Ms. Berryman's situation does not fall neatly into any of the intentional and negligent
misgppropriation cases discussed above. Unlikethe variousintentional misappropriation cases, Ms.
Berryman did not misappropriate client funds on more than one occasion nor engagein protracted
mishandling of estate funds, nor present checkswhich were dishonored for insufficient funds. However,
unlikethedifferent negligent misgppropriation cases, therewasno finding by Bar Counsd or the Board thet
Ms. Berryman's misappropriation was traceable to an "honest, but erroneous bdlief"; Ms. Berryman
specidized in probate matters, and backdated adeposit dip. Thus, Ms. Berrymanisnot inthe same
posture asthe respondentsin Ray and Reed, supra, who had not handled a probate matter prior to their
misgppropriation. Nor can sherely onthelack of evidence of intentiona misgppropriation, that is, the
absence of any backdated document, asin Traversor Haar, supra, or any honest but erroneous belief,
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asin Choroszg), supra, that client funds had been properly used for aclient maiter. Nor, asin Travers,
supra, can she assert that shetook the $939.84 with the consent of the heirs, or with the concurrence of

athird party.

What drawsMs. Berryman doser to theintentiona misgppropriation casesaretwo factors. Ar,
the absence of aprior disciplinary recordin Ms. Berrymean's case, even when coupled with ather mitigating
factors isnot asufficient to overcomethe presumption of disbarment. The respondent in Pierson, supra,
not only wasrdaively inexperienced, but o had aclean disciplinary record prior to writing checksfor
client mattersthat were dishonored. Infact, Ms. Fierson's"past history of pro bono work, the aasence
of aprior disciplinary record, and her forthrightnesswith the Board and hearing committee, id. at 950,
wereinaufficient to " subgtantiadly outweigh the aggravating factor of dishonesty.” Id. Aswereteraedin

that case:

Giventhe holding of Addams, themitigating factorsinthiscase- - the
reaively smdl amount of money, therdatively short period of timeduring
whichtheclient was denied the misappropriated funds, the absence of
financid harmtotheclient, thefact that the misappropriationinvolved a
sngledient, therddiveinexperienceof regpondent, the absence of aprior
disciplinary record, and the character testimony offered on respondent's
behdf - - areinsufficient to overcomethe presumption of disbarment. ..
. Even with astronger showing of mitigating factors, the aggravating
factorsfound by the Board, induding theincident[] of knowing dishonesty
... make clear hisfailure to overcome the presumption.

Id. (quoting Inre Robinson, 583 A.2d 691, 692 (D.C. 1990)). Second, the Board's finding of Ms.
Berryman'sdishonesty and interference with theadminigtration of justice, in violation of Rules8.4 (c) and
8.4 (d), isindigputable, and separates her case, inlarge measure, from that of therespondentin Travers,
supra. Unliketherespondent in Traverswho sought the consent of the persond representative and the
heirsbefore acting, Ms. Berryman refused to list Mr. Thorneas an interested party in Ms. Patterson's
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edate, or toincludehiminher service cartificationsto dl partiesin Ms. Patterson's probate métter, even
though Mr. Thornesattorney advised her that hewasMs. Patterson'slawful husband a thetime of Ms.
Patterson'sdeeth. Although she may wel have been sunned and skeptical when Mr. Thorne resurfaced
after an gpparent absence of somethirty yearsfrom Ms. Patterson'slifeand refused to believe hisstatus
until presented with proof, nonethdessas an officer of the court, shehad an obligationtolig himasan
interested party upon receiving thecommunicationsfrom hisattorney. Inaddition, contrary to Ms.
Bearryman'sinitia explanation that she had therenta money ordersin hand on May 30, 1993, prior toMs.
Patterson'sdeath, therecordis clear that she could not havereceived the money orders until June 14,
1993, when they were purchased. Furthermore, despite being an experienced probate attorney, and
knowing that the rental money orders, the T. Rowe Price and the Pennzail checks, dl totaing $939.84,
were made payable to Ms. Patterson, and thus, were presumptively part of Ms. Patterson's estate,
nonetheessM s Berrymantook thesefundsfor hersdlf, without court gpprovad, and, unliketherespondent
in Travers, supra, who madeno attempt to conced hisactions, backdated the July 17, 1993 deposit dip,
S0 that it appeared that the money orders and checks were recaived as of May 30, 1993, before Ms.
Patterson'sdesth. Although Ms. Berryman may have hdd asteadfast bdief that the $939.84 be onged to
her aspart of Ms. Patterson'sindebtednessto her, she should have recognized her obligation, as Persond
Representative of Ms. Patterson'sestate, to account for thosefunds, to list herself asacreditor of Ms.
Patterson'sestate, and to permit the court to resolve her claim. Instead, she placed herself ahead of dl

other creditors, without the approval of the Probate Division.

Accordingly, weare condrained to agree with the Board thet Ms. Berryman engaged in intertional
misgppropriation, and that the gopropriate sanction isdisbarment. Obvioudy, disbarment may gppear to
be quite harshin thiscase where Ms. Berryman previously enjoyed atwenty-four year career asan
atorney without asingle blemish, rendered extraordinary serviceto Ms. Petterson, even to the point of
depositing her $30,0001egd fee, for persuiading D.C. Generd Hospitd to cancd Ms. Patterson's$499,000
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indebtedness, inajoint account sothat Ms. Patterson might usethe fundsto ease her own apparent cash
flow problem, and took the $939.84 aspart of Ms. Patterson'sindebtednessto her. Nevertheless we

have stated previously that harshness does not overcome the presumption of disbarment:

We recognizethat "disbarment in acase such asthismay seemtobea
harsh sanction when compered with sanctionsfor ather vidaionsinvalving
arguably moreegregiousconduct.” InreMiched, supra, 610 A.2d at
236 (citationsomitted). However, weare equaly mindful thet, "where
client fundsareinvolved, amore stringent ruleis gppropriate’ to ensure
that "there not be an eroson of public confidencein theintegrity of the
bar." Inre Addams, supra, 579 A.2d at 197-198.

Pierson, supra, 690 A.2d at 949.

Itistherefore ORDERED that respondent, Mdtilene S. Berryman, isdisbarred from the practice
of law intheDidrict of Columbig, effectivethirty daysfrom the date of thisopinion. SeeD.C. Bar R. XI,
§14(f). For thepurposeof seeking reinstatement to the Bar, the period of disbarment shall not bedeemed
to begin until respondent filesasufficient affidavit pursuant to D.C. Bar R. X1, 814 (g). SeeD.C.BaR.
X1, 816 (c).

FARRELL, Associate Judge, concurring: | join entirely Judge Reid's opinion for the court, but do
not wishto beread asendorsing the current Board'sview thet the Addamsruleistoo inflexibleand should

be reconsidered.



