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Ruiz, Associate Judge: Jervon L. Herbin filed civil suits for damages against Janet
Hoeffel and officers and members of the board of the D.C. Public Defender Service. He
appealsthetrial court’s grant of summary judgment to appellee Hoeffel on Herbin's claim
of spoliation of evidence, and the trial court’s order of dismissal for failureto state aclaim

of his complaint based on a breach of client confidences against Hoeffel and the PDS

defendants. We affirm in part, and reverse and remand in part.
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|. STATEMENT OF THE CASE

A. Background

We review these casesfor the second time. In July of 1996, appellant filed an action
pro se (hereinafter Claim 1), alleging that Hoeffel, a former attorney with PDS he claims
represented him,* “willfully, deliberately, and maliciously withheld or disguarded [sic]
and/or destroyed documents” which he asserts were necessary to present as evidencein his
upcoming criminal defense to charges of malicious wounding, forcible sodomy, attempted
rape and abduction in Loudoun County, Virginia? The following year appellant filed a
related complaint agai nst Hoeffel and officersand membersof theboard of PDS (hereinafter
Claim 1), alleging that on February 20, 1996, Hoeffel breached a duty of confidence she
owed to him by providing information to prosecutors in Virginia which “enabled such

officialsto serve asearch warrant” on him, and that the PDS defendants authorized or failed

! According to a letter from the Director of PDS, the Public Defender Service's
representation of appellant ended with his sentencing on October 18, 1990. PDS claimsthat
appellant was represented by PD S attorney Sharon Stylesand that Hoeffel never represented
appellant.

2 In January of 1996, appellant was arrested and charged with several offensesin the
Circuit Court of Virginia, Loudoun County, and heinformed hisVirginiacounsel that he had
spent some time in various psychiatric institutes in the past and that he had given those
recordsto Hoeffel for safekeeping. Although appellant’ s attorney attempted to obtain these
recordsfrom her, Hoeffel informed him that shedid not have the documentsand did not wish
to be contacted further regarding the matter. SeeHerbinv. Hoeffel, 727 A.2d 883, 885 (D.C.
1999) (Herbin I). Appellant was convicted in March 1997 and sentenced to imprisonment
for 92 years.
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to prevent it, or to train or monitor Hoeffel. The trial court dismissed both complaints and
Herbin appealed. In Herbin v. Hoeffel, 727 A.2d 883 (D.C. 1999) (Herbin 1), we reversed,
holding that dismissal of the complaint in Claim | was improper because thetrial court had
erroneously converted Hoeffel’ s motion to dismissinto a motion for summary judgment by
relying oninformation outsi de the complaint without first giving appellant notice of hisright
to present additional material in support of his opposition. Seeid. at 887. With respect to
Clamll, weheldthat thetrial court wasrequired by Superior Court Civil Rule54-11 to assist
appellant, who was proceeding in forma pauperis, to serve process on the PDS defendants
and therefore could not dismissthat action based on appellant’ sfailureto effect service. See

id. at 888.

B. Claiml|

Following remand, Hoeffel filed a motion for summary judgment in Claim I, the
spoliation complaint, which appellant opposed. The trial court (Hon. Richard A. Levie)
granted summary judgment for Hoeffel, reasoning that thetort of spoliation of evidencedoes
not apply to those situations in which the evidence allegedly destroyed is to be used in a
criminal case. Thetrial court further ruled that, even assuming the tort applies, appellant
could not state a cause of action because he had not shown that the unavailability of the

documentsimpaired hisdefensein the criminal case, that the documentswere material to his
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defense, or that his defense would have had asignificant possibility of successevenif hehad

the documents.

C.Clamll

In Claim I, following remand, the trial court (Hon. Robert |. Richter) did not reach
the issue of service of process because he dismissed the complaint for failure to state a
cognizable claim. The court ruled that while “the assertion that a confidence was breached
by alawyer may, under some circumstances, constitute an actionable claim, . . . wherethere
Isno causal connection made to the alleged harm, the complaint is deficient.” Appellant,
believing that Herbin | addressed the merits of Claim 11, subsequently filed a“Motion to
Vacate Erroneous Order Dismissing with Prejudice Plaintiff’s Complaint and to Reinstate
the Complaint in the Instant Action.” Thetrial court denied his motion, noting that Herbin

| upheld the factual sufficiency of the complaint in Claim I, not Claim I1.

Herbin appealed fromthejudgmentsin both casesand, at hisrequest, we consolidated
hisappealsfromthetrial court’sordersin Claim| (No. 99-CV-1371) and Claim 11 (Nos. 99-

CV-1575 and 00-CV-18).°

® The PDS defendants did not file a brief on appeal, presumably because they were

not served with thecomplaintin Claim11. Ashisclamsagainst the PDS defendants depend
on Hoeffel’ s liability, our disposition of the complaint against Hoeffel also applies to his
(continued...)
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claims against the PDS defendants.



1. ANALYSIS

A. Claim|

In his appeal from summary judgment for Hoeffel in his claim for spoliation of
evidence, appellant contends that there are genuine issues of material fact as to whether
Hoeffel had a duty to preserve documents for him and whether she deprived him of
documents that would have assisted his defensein the criminal case.* Appellee argues that
thetort of spoliation of evidence does not apply to evidenceto be used in acriminal case and
that, even assuming it does, appellant has failed to prove a cause of action. She contends,
as the trial court determined, that even assuming that appellee had a duty to preserve the
documents, appellant has failed to present any evidence showing a connection between the

unavailability of the documents and his ability to present adefensein his criminal trial.

We review a grant of summary judgment de novo to ensure that there is no genuine
issue of material fact and that the prevailing party is entitled to judgment as a matter of law.

See Colbert v. Georgetown Univ., 641 A.2d 469, 472 (D.C. 1994) (en banc). In ascertaining

* Wehave considered, and reject, appellant’ sunsupported comment that Judge Levie
was biased and should have recused because he engaged in ex parte communication with
Hoeffel’ s lawyer and asked Hoeffel to speak to his son about law school. Nor do we think
that Judge Levie's initial dismissal of his complaint without stating reasons, which is
permitted by Superior Court Civil Rule 52 (a), indicates bias on his part.
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whether any material factsarein dispute, we view the entire record and we do so in thelight
most favorable to the party opposing the motion. See Ferrell v. Rosenbaum, 691 A.2d 641,

646 (D.C. 1997).

In Holmes v. Amerex Rent-A-Car, 710 A.2d 846 (D.C. 1998), we held that in order
to prevail on aclam for thetort of negligent or reckless spoliation of evidenceto beusedin
acivil case, aplaintiff must show, based on reasonableinferences derived from both existing
and spoliated evidence,

(1) existence of apotential civil action; (2) alegal or contractual
duty to preserve evidence which is relevant to that action; (3)
destruction of that evidence by the duty-bound defendant; (4)
significant impairment in the ability to prove the potentia civil
action; (5) a proximate relationship between the impairment of
the underlying suit and the unavailability of the destroyed
evidence; (6) asignificant possibility of success of the potential
civil action if the evidence were available; and (7) damages
adjusted for the estimated likelihood of successin the potential
civil action.

Id. at 854. We did not in Holmes decide whether a spoliation claim will lie where the
evidencelostisfor usein acriminal proceeding, nor do we here. Assuming, arguendo, that
thetort of spoliation applies when the underlying action isacriminal case, and that appellee

destroyed evidence she was bound to preserve,®> we agree with the trial court that appellant

®> Appellant claimsthat Hoeffel was hisattorney (or asaPDSlawyer wasin any event

bound by PDS's obligations to him) and that she was his common-law wife. As noted
earlier, see supra note 1, Hoeffel disputesthat she ever represented appellant; she admitsin
an affidavit, however, that she had “an intimate relationship with Mr. Herbin from April
(continued...)
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hasfailed to show aproximaterel ationship between the documentshe alleges shewrongfully

destroyed and his defense in the criminal case.

Appellant’s claim is that the documents would have provided abasis for an insanity
defense against the criminal charges. He claimsthat the documents being held by appellee
contained:

Medical recordsfrom Area C - Mental Health, Commonwealth

Psychiatric Center, AreaB - Mental Health Facility, Psychiatric

Institute of Washington, Freedom of Information Act requests

to the D.C. Parole Board which were prepared by Janet C.

Hoeffel, EEG brain scan test results, Personaly written

notations on Mental Health Records from D.C. forensic Legal

Services, and my attempt to voluntarily commit myself to St.

Elizabeth’ s Hospital in Aug. of 1980.
Even assuming that all of the documents listed above existed and had been entered into
evidence in the criminal case, appellant has not demonstrated that they would have shown
he was suffering from a mental disease at the time of committing the criminal offense that
entitled him to an insanity defense.® Appellant introduced evidence at his criminal trial of

a history of physical and sexual abuse, drug use and institutionalization, including two

institutionalizations during 1976-78, as well as evidence of treatment for drug and sexual

>(...continued)
1993 until January 1996.”

® Because we assumethat thefactsalleged by appellant aretrue, and decidethat grant
of summary judgment was correct as a matter of law, there is no merit to appellant’s
argument that the grant of summary judgment violated hisright to ajury trial.
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problems. He attended a sex offender program at the August Institute from October 1993
to November 1994. Dr. Selvog, the Institute’'s Assistant Clinical Director, who had
interviewed appellant three months before the attack that led to his criminal prosecution,
testified on his behalf, but did not opine that appellant suffered from menta illness.’
Appellant also presented evidence of traumatic eventsthat preceded the attack: that he had
just broken up with his girlfriend, that he had been shot, and that he attempted suicide.
Plaintiff sought four jury instructions relating to hisinsanity plea. None was given because
the judge in the criminal trial ruled that there was “no evidence . . . that at the time the
offense was committed [appellant] was suffering from a mental disease or disorder.”®
Appellant’ s conviction was affirmed on appeal. See Herbin v. Commonwealth, 503 S.E.2d

226 (Va Ct. App.).

" Appellant was examined by two other physicians after he committed the attack, but
he did not seek to introduce their opinion of his mental condition. Nor did he present his
treating physician, Dr. Zeichner, who, according to appellant, had advised him to keep the
records in question.

8 Virginiafollowsthe M’ Naghten test for insanity. See Pricev. Commonwealth, 323
S.E.2d 106, 110 (Va. 1984). Under M’ Naghten, “it must be clearly proved that, at the time
of the committing of the act, the party accused was labouring under such a defect of reason,
from disease of the mind, as not to know the nature and quality of the act he was doing; or
if he did know it, that he did not know he was doing what was wrong.” 323 S.E.2d at 109
(quoting M’ Naghten's Case, 10 Clark and F. 200, 210, 8 Eng. Rep. 718, 722-23 (H.L.
1843)). Theirresistibleimpulse defenseisavailableinVirginia, “wherethe accused’ smind
has become ‘ so impaired by disease that heistotally deprived of the mental power to control
or restrain hisact.”” Godley v. Commonwealth, 343 S.E.2d 368, 370 (Va. Ct. App. 1986)
(quoting Thompson v. Commonwealth, 70 S.E.2d 284, 292 (Va 1952)).
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On appeal from the trial court’s dismissal of his spoliation claim, appellant fails to
establish how additional documents containing information about previous
institutionalizations similar to what he presented in the criminal trial would have helped his
insanity defense to charges of rape, sodomy and malicious wounding committed in January
1996. Thus, because appellant has failed to present evidence of a proximate relationship
between the unavailability of the allegedly destroyed documents and an impairment of his
insanity defense, we agree with the trial court that summary judgment was proper because

he cannot establish a necessary element of the tort of spoliation of evidence.®

B. Claimll

Appellant also contends that the trial court erred in dismissing his complaint against
Hoeffel and the PDS defendants in which he sought “relief for physical pain and suffering,
legal malpractice, emotional damage, malicious interference, violation of my constitutional
rights and breach of client confidences.” He claimsthat Hoeffel conveyed “information” to
law enforcement officials in Loudoun, Virginia, enabling them to serve a search warrant

upon him, and claims that the PDS defendants either authorized it or failed to prevent her

® We also note that appellant does not explain why he, asthe patient, would not have
been ableto obtain copies of thedocumentsdirectly from thetreating institutions, physicians
and programs. Nor did appellant, asthetrial court noted, show that he sought redressin the
Virginia court to subpoena Hoeffel or the records for use in hiscriminal trial.
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from doing so. The trial court dismissed the complaint, ruling that “there is no causal

connection made to the alleged harm.”

Hoeffel argues for the first time on appeal that we should affirm the trial court’s
dismissal of Claim Il becausethe claimisresjudicata as appellant’s similar claimsfiled in
U.S. Digtrict Courtsin Virginiaand in the District of Columbiawere resolved against him,
precluding the claim hefiled in Superior Court.”® We consider those dismissals even though
they were not presented to the Superior Court in this action, because appellee, who has not
yet filed an answer in Superior Court, would still be able to assert res judicata as an
affirmative defenseif wewereto remand, and appel lant had an opportunity to state hisviews
in hisreply brief —and has done so. See Stanton v. District of Columbia Court of Appeals,
326 U.S. App. D.C. 404, 409, 127 F.3d 72, 77 (1997), cert. denied, 529 U.S. 1130 (2000).
Both District Courts decided to dismiss appellant’s federal clams for damages with

prejudice*! based on Heck v. Humphrey, 512 U.S. 477 (1994), which requiresthat claimsfor

10 Appellant filed similar — but not identical — complaints in three different courts.
Thefirst wasin Superior Court, filed on June 3, 1997; it wasinitially dismissed on February
23,1998, and, after this court’ sremand order in May 1999, was dismissed for failureto state
a claim on October 18, 1999. Appellant aso filed a complaint, No. 99-1048, in the U.S.
District Court for the Eastern District of Virginiaon February 18, 1998, which was decided
on March 24, 1998, and affirmed by the Fourth Circuit on November 19, 1998. Hefiled a
third complaint, No. 98-233-AM, in the U.S. District Court for the District of Columbiaon
April 28,1999, which wasdecided on May 2, 2000. Neither federal court referred to thetwo
suitsfiled in the other courts.

1 The dismissals were without prejudice to appellant’ s filing a habeas corpus claim
(continued...)
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“harm caused by actionswhose unlawfulnesswould render aconviction or sentenceinvalid”
must show that “the conviction or sentence has been reversed on direct appeal, expunged by
executive order, declared invalid by a state tribunal authorized to make such determination,
or called into question by afederal court’ sissuance of awrit of habeas corpus.” Id. at 486-
87. We conclude that the federal claims (“violation of my constitutional rights’) in the

complaint filed in Superior Court are precluded by resjudicata.

Appellant’s complaints in the federal courts, as here, also included state law claims
for legal malpractice, breach of fiduciary duty and emotional harm. Res judicata bars a
claim based on the same factual transaction and the same partiesif an action was brought or
could have been brought in a forum that has rendered a final decision on the merits. See
Lesliev LaPrade, 726 A.2d 1288, 1230 (D.C. 1999). All the lawsuits were based on the
samefactual transaction—Hoeffel’ sunauthorized disclosureof client confidences—and sued
her and some of the PDS defendants. The question, then, is whether the federal courts
decided the state claims. The order of dismissal in the action filed in the District Court for
theDistrict of Columbiaexpressly “ decline] d] to exercise supplemental jurisdiction over any
local law claims plaintiff may have.” See Herbin v. Hoeffel, No. 99-1048 (D.D.C. May 2,
2000). Therefore, that dismissal does not preclude appellant’ s state claims filed in Superior

Court.

1(...continued)
challenging his conviction and sentence.
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The order of the District Court in Virginia does not expressly address the state law
claims, but statesgenerally that appellant’ s* claims of damages are dependent uponajudicial
determination that heisbeing held in custody unconstitutionally.” Herbinv. Hoeffel, No. 98-
AM-233 (E.D. Va. March 24, 1998). The court reached that conclusion based on itsreading
of his claims as “clearly concern[ing] the legality of his confinement” as it “challenges
various actions and i nactions by defendantsrelating to his prosecution on criminal charges.”

Id. The defendants in that lawsuit included Hoeffel and several (but not all) of the PDS
defendants sued in Superior Court, and also included police and prosecutorsin the Virginia
criminal action, all of whom were claimed to have been involved in a conspiracy to deprive
appellant of his federally protected rights. In light of the broader conspiracy that was the
main object of the lawsuit filed in federal court in Virginiaand the District Court’s careful

language disposing of the case, which referred only to his claims under federal law, we do
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not think that the District Court’s order dismissed the state law claims.*> Therefore, res

judicata does not bar the complaint filed in Superior Court for state law claims.

We review dismissal under Rule 12 (b)(6) de novo. See McCracken v. Walls-
Kaufman, 717 A.2d 346, 350 (D.C. 1998). Thiscourt appliesthe same standard used by the
trial court, accepting thefactsinthe complaint astrue, and viewing the complaintinthelight
most favorable to the plaintiff. See Schiff v. AARP, 697 A.2d 1193, 1196 (D.C. 1997). A
motion to dismiss is warranted when “it appears beyond a doubt that plaintiff can prove no
set of factsin support of his claim which would entitle him to relief.” Klahr v. District of

Columbia, 576 A.2d 718, 721 (D.C. 1990).

2 The District Court’s Order reads:
Accordingly, it is hereby ORDERED that:

1. Plaintiff’ sactionisDISMISSED without prejudice. Plaintiff
may resubmit the claims presented, subject to the limitations described above,
inawrit of habeas corpus under 28 U.S.C. § 2254. Therelief available under
habeas corpus is setting aside of the petitioner’ s convictions; and

2. Plaintiff is ADVISED that compensatory and punitive
damages are availablein a42 U.S.C. § 1983 action, but not by way of awrit
of habeas corpus. However, to recover damages for an alegedly
unconstitutional confinement in a8 1983 action, plaintiff must provethat his
“conviction or sentence has been reversed on direct appeal, expunged by
executive order, or called into question by afederal court’ sissuance of awrit
of habeascorpus.” Heck, 114 S. Ct. at 2374. Because plaintiff hasnot alleged
any of these facts, he may not sue for monetary damages under 42 U.S.C. §
1983.
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The complaint in this case stated in its entirety:

On 2-20-96 Janet C. Hoeffel of the D.C. Public Defender
Serv. contacted law enforcement officialsin and for the County
of Loudoun Va. and conveyed information that enabled such
officials to serve a search warrant upon me. Hoeffel provided
such officials with a signed affidavit, by taking such actions
Hoeffel breached my confidencesin the D.C. Public Defender
Serv. Thusviolating my 6™, 5" 8", and 14" Amendment rights.
All other defendants named in this action are being sued for
either authorizing, failing to prevent such action, failing to train
monitor and adequately supervise Hoeffel. Therefore, the
Plaintiff seeks relief for physical pain and suffering, legal
mal practice, emotional damage, maliciousinterference, violation
of my constitutional rights and breach of client confidences.
Plaintiff seeks punitive damages in the amount of; from each
defendant in their individual capacitiesjointly and severaly.

Wherefore, Plaintiff demands judgment against

Defendant in the sum of $2,700,000.00 with interest and costs.
To demonstrate that an attorney has been negligent, a party must prove: (1) that there
Is an attorney-client relationship; (2) that the attorney neglected a reasonable duty; and (3)
that the attorney’ s negligence resulted in and was the proximate cause of alossto the client.
See Chase v. Gilbert, 499 A.2d 1203, 1211 (D.C. 1985). Appellant’s complaint did not
mention the substance of the information he claims Hoeffel disclosed, but suggests that it

was confidential information derived from a lawyer-client relationship,® and that it

13 Inhisbrief on appeal, he statesthat Hoeffel “provided law enforcement personnel
in and for the Commonwealth of Virginia with perjured affidavits, [appellant’s] records
sealed under the Federal Y outh Corrections Act 5010 (a) and ataped recording of appellant
retrieved from a telephone call made on an agency phone line, all of which either enabled
a warrant to issue and serve upon [appellant] and or provided duty to appellant’s legal

(continued...)
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“enabled” a search warrant to be served on him. For present purposes we must assume that
Hoeffel and PDS had a duty to appellant and breached the applicabl e standard of care when
Hoeffel allegedly gave confidential client information to prosecutorsin Virginiain 1996.
See Rule 1.6 of the DISTRICT OF COLUMBIA RULES OF PROFESSIONAL CONDUCT;* Inre
Gonzalez, 773 A.2d 1026, 1031-32 (D.C. 2001); Waldman v. Levine, 544 A.2d 683, 690-91

(D.C. 1988).

The legal issue we must decide in determining whether appellant’ s complaint states
a claim is whether the tort claims for damages are, as is the case with the federal claims,
dependent on a successful challenge to appellant’s conviction. Unlike the cases cited by
Hoeffel requiring that a criminal conviction be set aside before damages for attorney
mal practice can be considered, the alleged malpracticein this case did not involve the more
usual case against the lawyer representing the client in the criminal prosecution, and aclaim

that the lawyer’ s negligence resulted in conviction. See McCord v. Bailey, 204 U.S. App.

13(....continued)
adversary.”

14 Under Rule 1.6 (f), the obligation to keep client confidences and secrets survives
termination of therepresentation. Also, under subsection (b) of the Rule, it would not matter
that Hoeffel herself was not Herbin's lawyer at PDS; what is important is whether the
information she allegedly disclosed was either protected by the “attorney-client privilege,”
or “gained inthe professional relationship” with PDS and the“ disclosure of which would be
embarrassing, or would be likely to be detrimental, to the client.” Seealso Rule 1.10, Cmt.
3 (members of the same section of a legal services organization are considered to be
members of afirm for purpose of imputed disqualification rule).
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D.C. 334,636 F.2d 606 (1980). Insuchacase, itislogical to require asuccessful challenge
to the conviction before monetary damages are assessed against the lawyer, because
otherwise there is no causal connection between the lawyer’ s performance and the claimed
injury. But seeid., 204 U.S. App. D.C. at 619 n.4, 636 F.2d at 347 n.4 (Wald, J., dissenting
in part) (“[T]he standard of proof in a malpractice action might not be as strenuous asit is
when questioning the constitutional adequacy of counsel.”) (quoting Walker v. Kruse, 484
F.2d 802, 804 (7" Cir. 1973)). In most casesaclaim for legal malpractice (or what amounts
to the same thing on the facts of this case, breach of alawyer’ sfiduciary duty to aclient) is
directly connected to the aim of the attorney-client relationship — and thus of the lawyer’s

duty — to preserve the client’s legal interests.™

Appellant’ sclaimthat Hoeffel’ sbreach enabled Virginiaprosecutorsto serveasearch

warrant on him falls within this category. Though we construe facts in the complaint in

> If the lawyer’ s breach occurs in the course of representation in a criminal tria, a
client may claim that ineffective assistance of counsel prejudiced hiscriminal trial, entitling
him to a new trial. See Strickland v. Washington, 466 U.S. 668 (1984). The lawyer’s
violation of aprofessional rule, if proven, could also be ground for professional discipline.
Appellant’ s appointed counsel in the criminal action from the Virginia Office of the Public
Defender, wroteto D.C. Bar Counsel at appellant’ srequest about Hoeffel’ sfailureto return
counsel’s phone calls or provide requested documentation. In his letter, counsel added
something that “bothered” him: that the prosecutor in Virginia had given him a copy of
appellant’ s presentence report from D.C. — a document that in Virginia would have been
confidential and sealed by court order. Hoeffel wrote to Bar Counsel denying that she had
ever had an attorney-client relationship with appellant, and that she had none of his papers
or files. According to appellant, Bar Counsel did not pursue disciplinary action against
Hoeffel.
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appellant’s favor, appellant’s conclusory allegations of that harm do not allege facts that
would support causation and injury sufficient to withstand a motion to dismiss. A plaintiff
must link up the breach of duty to thelosshe claimsto have sustained. See generally Chase,
499 A.2d at 1212 (noting that plaintiff must show more than speculation and that attorney’s
negligence caused alegally cognizableinjury). Here, the complaint does not allegethat, but
for Hoeffel’ s disclosure, a search warrant would not have been issued or been served; nor
doesit claim that without evidence seized during the search appellant would not have been
charged, or would have fared better in his criminal trial, or that there would have been a
different outcome in that trial. See Cauman v. George Washington Univ., 630 A.2d 1104,

1105 (D.C. 1993); Niosi v. Aiello, 69 A.2d 57, 60 (D.C. 1949).

A more difficult question is raised by appellant’s claim for “physical pain and
suffering” and “emotional damages’ resulting from Hoeffel’ s alleged breach of her ethical
obligation. Cf. McCord, 204 U.S. App. D.C. at 339, 636 F.2d at 611 (noting that the “sole
assertion of injury proximately caused by his counsels malpracticeis. . . fail[ure] to argue
adefense of ‘official authorization’ for the Watergate operation”). The trial court did not
specifically addressthese claims, although both beforethetrial court and on appeal, Hoeffel

interpreted appellant’s complaint as alleging intentional infliction of emotional distress.'

16 On appeal Hoeffel arguesthat appellant’scomplaint claimshiscriminal conviction
as the only injury resulting from the alleged malpractice and breach of fiduciary duty.
Although appellant’ s pro se complaint mixes legal theories and harms in one sentence, we

(continued...)
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We are aware that the requirement for asuccessful challenge to conviction has been applied
to suits for such damages based on similar state tort claims, but that also has been in cases
wherethereisan essential interconnection between the claimed misconduct and the criminal
conviction. See Brandley v. Keeshan, 64 F.3d 196, 199 (5" Cir. 1995) (claim for damages
resulting from malicious prosecution is dependent on, and does not accrue until, the
underlying criminal prosecution hasbeen terminated favorably to claimant). Here, however,
there is no necessary incompatibility between the claimed injury of physical pain and
suffering and emotional injury resulting from Hoeffel’s aleged wrongful disclosure and
appellant’s conviction in the criminal trial. Cf. Heck, 512 U.S. at 486-87 (federal damage
clamsunder 42 U.S.C. § 1983 based on unlawfulness of conduct that resulted in conviction
depend on setting aside of conviction). As we read the complaint, Herbin claims that his
former attorney collaborated with prosecutorsto ensure his prosecution and disclosed client
confidences in the process, which caused him personal distress distinct from any injury

resulting to alegal interest —in short, aclaim for intentional infliction of emotional distress.

Noting that an element of thetort of intentional infliction of emotional distressisthat

defendant have engaged in “extreme or outrageous conduct,” Jonathan Woodner Co. v.

18(...continued)
think it was clear enough to put Hoeffel on notice that he was claiming physical and
emotional injury as aresult of her alleged disclosure of his confidential information. See
Scott v. District of Columbia, 493 A.2d 319, 323 (D.C. 1985). Hoeffel’s reading of the
complaint as alleging intentional infliction of emotional distress concedes as much.
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Breeden, 665 A.2d 929, 934-35 (D.C. 1995), cert. denied, 519 U.S. 1148 (1997), Hoeffel

urges us to decide that the alleged disclosure of aclient confidence by alawyer in order to
secure the prosecution of her former client does not sink to an “extreme and outrageous’
level as amatter of law. See Drejza v. Vaccaro, 650 A.2d 1308, 1316 (D.C. 1994) (noting
that whether conduct is*“extreme and outrageous’ isin thefirst instance a question of law).
Where reasonabl e people could differ, however, that issue must be submitted tothejury. See
Howard Univ. v. Best, 484 A.2d 958, 985 (D.C. 1984) (citations omitted). Wethink thisis

such acase.

We have recently observed that disclosure of client confidences is “contrary to the
fundamental principle that the attorney owes afiduciary duty to [her] client and must serve
theclient’ sinterest with the utmost loyalty and devotion.” InreGonzalez, 773 A.2d at 1031.
That duty has been described as one of “ uberrima fides, which means, most abundant good
faith, requiring absolute and perfect candor, openness and honesty, and the absence of any
concealment or deception.” Perez v. Kirk & Carrigan, 822 SW.2d 261, 265 (Tex. App.
1991) (citations and internal quotations omitted). Applied to the duty of confidentiality, the
obligation extends “not only to privileged ‘ confidences,” but also to unprivileged secrets; it
‘exists without regard to the nature or source of the information or the fact that others share
the knowledge.”” Inre Gonzalez, 773 A.2d at 1031 (quoting Perillo v. Johnson, 205 F.3d
775, 800 n.9 (5™ Cir. 2000)). Thus, the allegation in the complaint that Hoeffel breached

Herbin's client confidences and that she did so to assist in his prosecution, if true, is
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extremely serious misconduct on the part of an attorney.'” Seeid. (client “embarrassment”
sufficient to constitute violation of ethical rule prohibiting disclosure of client confidences
and secrets). Inlight of the high value we place on alawyer’ sduty of loyalty and to preserve
client confidences, we are unwilling to state that the conduct alleged here, if true, is not
“extreme and outrageous” as a matter of law, as*“[a]ctions which violate public policy may
constitute outrageous conduct sufficient to state a cause of action for infliction of emotional
distress.” Howard Univ., 484 A.2d at 986; cf. Williamsv. Callaghan, 938 F. Supp. 46, 51-
52 (D.D.C. 1996) (lawyer’ sfailure to adequately investigate, interview, cross-examine and

otherwise zealously advocate does not constitute outrageous and egregious conduct).

At this preliminary stage of the proceeding, our job is not to evaluate whether
appellant has proven his allegations, or whether we think he is likely to prevail; we must
decide only whether it “ appears beyond doubt that the plaintiff can prove no set of factsin
support of hisclaim which would entitle himtorelief.” Conley v. Gibson, 355 U.S. 41, 45-
46 (1957); see Klahr, 576 A.2d at 721. Even granting appellant’s pro se complaint is
extremely conclusive and vague, we cannot do so. Although not part of the complaint, there
are enough conceded circumstances in the pleadings and other submissions in these cases
that permit usto posit a set of facts that would further aggravate Hoeffel’ s alleged conduct

in the eyes of the jury —that she acted not only intentionally in breach of her ethical duties,

' There are certain exceptionsto the lawyer’ sobligation of confidence, seeRule 1.6
(c), but none is apparent from the face of the complaint.
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but that she did so out of persona feelings resulting from her relationship with a former
client.®® We therefore reverse and remand for a second time the dismissal of appellant’s
complaintin Claim I1, thistime for failure to state aclaim,” insofar asthe complaint claims
intentional infliction of emotional distress: physical painand suffering and emotional distress
resulting from Hoeffel’ s alleged purposeful disclosure to prosecutors of information about
her client that she was ethically bound to keep confidential .

So ordered.

18 We note that Hoeffel denies, inter alia, that Herbin was ever her client, see supra
notes 1, 5 and 14, but we cannot resolve such apparent factual disputesin ruling on amotion
to dismiss the complaint for failure to state a claim upon which relief can be granted.

¥ In his appeal of the trial court’s order denying his Motion to Vacate Erroneous
Order, appellant misreadsHerbin | as addressing the meritsof Claim1l. Herbin| upheld the
sufficiency of the complaint in Claim I, on which the trial court later granted summary
judgment to Hoeffel, which we now affirm. Wedid notin Herbin | address Claim |1 except
with respect to the issue of service of process. See 727 A.2d at 888-89. Thus, we see no
error in thetrial court’s order.

20 We also think that the complaint can be read as claiming damagesfor physical pain
and suffering and emotional damages resulting from Hoeffel’smalpractice. See Fielding v.
Brebbia, 130 U.S. App. D.C. 270, 272, 399 F.2d 1003, 1005 (1968) (noting, in interpreting
sufficiency of complaint for malpractice, that “[t] hisjurisdiction hasbeen outstandingly alert
to the delicacy of the status of attorneys who undertake to counsel aclient”). Because we
decide that the complaint states a claim for intentional infliction of emotional distress, we
do not at this juncture decide whether a cause of action for malpractice lieswhere those are
the only damages asserted. See generally, 3 RONALD E. MALLON & JEFFREY M. SMITH,
LEGAL MALPRACTICE § 20.11, at 144 (5" ed. 2000) (stating general rule that emotional
damages are not recoverabl e as direct damages resulting from legal mal practice, but noting
exceptions in cases of fraud, intentional conduct, willful fiduciary breach or physical
contact).



