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Opinion for the court by Senior Judge NEBEKER.

Concurring opinion by Associate Judge SCHWELB at p. 11.

NEBEKER, Senior Judge: These appeal s present the tension between a calcul ated refusal to
respond to acomplaint and summons and the preference by thisand other courtsfor adjudication on
themerits. Appellant, NortonF. Tennille, Jr., appeal sfrom theentry of default judgment on abreach
of contract action where he agreed to pay his former wife a fixed percent of hisincomein lieu of
alimony. Healso appealsthe denial of amotion for relief from that judgment pursuant to Super. Ct.

Civ. R. 60 (b)(6). Mr. Tennille deliberately ignored the complaint after proper service on him and
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also ignored discovery requests. He argues that the trial court abused its discretion in its
consideration of the factorsunder Rule 60 (b)(6), specifically, that he hasameritorious defense, and
that appellee, Cheryl L. Tennille will not be prejudiced by atrial on the merits. Mr. Tennille also
argues that his income was inappropriately imputed to him since the pleadings did not provide
adequate notice that the award would be based on the extrapol ation of past grossincome. Astothis
last argument, we note that it was not presented with any degree of precision in the Rule 60 (b)(6)
motion and only mentioned briefly during the hearing on the motion. The two appeds are
consolidated, but the only issue is whether the denial of relief from judgment was an abuse of

discretion. We affirm.

Norton F. Tennille and Cheryl L. Tennille were married in 1966. The couple had three
children. Thepartiesseparated in August 1989, and entered into aV oluntary Separation and Marital
Agreement (“Agreement”) dated February 24, 1992, which was ultimately incorporated into a

judgment for divorce on March 2, 1992.

Sections5 and 6 of the Agreement provided that beginning on January 1, 1993, appellant was
obligated to pay twenty-five percent of his grossincome as defined by the Agreement. The parties
defined grossincome, inter alia, as “compensation for personal and professional services, whether

by salary, commission or otherwise.”
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In December 1993, Mr. Tennillewasasked to |eave hisposition asan environmental lawyer
and partner with hisformer law firm. 1n 1994, Mr. Tennille moved to South Africato work asthe
president, executive director, and treasurer of anon-profit entity he established in conjunction with
several colleagues. 1n September 1997, Mrs. Tennille commenced her breach of contract action for

failure to provide spousal support.

Thecomplaint alleged, inter alia, that Mr. Tennille agreed “to pay asspousal support twenty
five per cent of his gross income to [Mrs. Tennille] commencing January 1, 1993,” and that he
breached the terms of the Agreement for his failure to pay her one quarter of the $189,476.79
received asfinal distributionsfrom hisformer law firm. Mrs. Tennillea so sought “onequarter share
of al grossincome earned by the [appellant], as defined by and in accordance with the terms of the
Agreement, duringthethreeyear period immediately preceding thefiling of thisComplaint, including
but not limited to the sum of $31,964.20 plus interest for [appellant’s] breach of his contract with
regard to his paymentsfrom his[former law firm] made on September 30, 1994, in compensation for
the loss she suffered as aresult of [appellant’ s| breach of contract.” Mrs. Tennille further alleged
that “[a]t thetimeof hisemployment with [hisformer law firm], [Mr. Tennille] wasearningin excess
of Three Hundred Thousand Dollars ($300,000) per year in his practice as an attorney,” and that
“[slincethefall of 1994, [he] hasbeen residingin South Africaand professionally associated with [a
nonprofit organization].” Mrs. Tennille stated that it was her belief that her former husband “has
received income, asdefined by the Agreement, from thisemployment and from other sources.” Mrs.
Tennilleal so sought “reasonabl e attorney’ sfeesand costsincurred inthisaction” in accordancewith

Section 20 of the Agreement that allows for such liability by either party who breaches or defaults.
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Mr. Tennillewasproperly served with the summonsand complaint on April 6, 1998, in South
Africa. No answer to the complaint or responses to the subsequent requests for discovery were
forthcoming. Indeed, the record reflects a deliberate choice to ignore the matter. On July 10, 1998,
adefault was entered against the appellant, subject to ex parte proof. On March 19, 1999, thetrial
court held a damages hearing on the complaint for breach of contract after notice to Mr. Tennille.
Mr. Tennillefailed to appear. Weneed not decide herewhether Mr. Tennille sfailureto appear after
proper and timely notice at the post-default damages hearing precludes him from raising the

arguments he presents, for in any event they fail.

During the ex parte hearing, thetrial court found that Mr. Tennille breached the Agreement,
and that based on the evidence presented had failed to pay his former wife the sum of $31,964.20
from hisfinal distributions received from hisformer law firm, in accordance with the Agreement.*
With no appearance by Mr. Tennille, the trial court allowed Mrs. Tennille to qualify a vocational
expert to establish Mr. Tennille's“wage earning capacity as aproxy in establishing [his] monetary
obligation” to Mrs. Tennille from October 1994 to October 1997. The trial court credited the
vocational expert’s testimony that based on Mr. Tennille's education, work experience and past
earnings, and with referenceto research in thefield, hiswage earning capacity for therel evant period
was, at aminimum, $1,820,000.00.2 Thetrial court awarded twenty-five percent of the established

wage earning capacity or $455,000.00, plus interest at the statutory rate from the time of the filing

! Since Mr. Tennille concedes this obligation, and did not seek reconsideration by the trial
court of that part of the judgment, we do not addressiit.

2 At the hearing, the vocational expert testified that Mr. Tennille's earning capacity was
$580,000 for 94/95, $605,000 for 95/96 and $635,000 for 96/97.
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of the complaint, as spousal support due in accordance with Section 5 of the Agreement. Thetrial
court also found that Mr. Tennille breached the terms of the Agreement, and in accordance with
Section 20, ordered him to pay hisformer wife' slegal feesand costsof $3,772.00. A timely appeal

from this order followed.

In determining whether the requested relief should be granted, the trial court applied the
factorsset forthin Clay v. Deering, 618 A.2d 92, 94 (D.C. 1992), and found that the only factor that
weighed in Mr. Tennille' s favor was that he had presented an adequate prima facie defense to the
allegations in the complaint. This factor alone was not deemed dispositive. The tria court also
notedthat Mr. Tennillefailed to present any extraordinary circumstancejustifying relief for hisfailure

to provide a legitimate reason for not participating in the proceedings for more than one year.

It iswell established that the decision to set aside a default judgment is within the sound
discretion of thetrial judge, when the relevant factors are considered and weighed. Dunnv. Profitt,
408 A.2d 991, 992 (D.C. 1979). In exercising its discretion, the judge must weigh the competing
considerations of astrong policy favoring atrial on the merits and the important need for finality in
litigation. 1d. at 993. Each caseisevaluated in light of its particular facts and whether the moving
party (1) had actual notice of the proceeding, (2) acted in good faith, (3) presented a primafacie
adequate defense, and (4) acted promptly upon discovery of the judgment. Clay, supra, 618 A.2d

at 94. Pregjudice to the non-moving party should also be considered. Id.



Super. Ct. Civ. R. 60 (b) allowsfor relief fromajudgment “ [o] n motion and upon such terms
as are just, the Court may relieve a party or a party’s legal representative from afinal judgment,
order, or proceeding for . . . (6) any other reason justifying relief from the operation of the
judgment.” The purpose of 60 (b) isto allow relief only “in unusual and extraordinary situations
justifying an exception to the overriding policy of finality, or where the judgment may work an
extreme and undue hardship....” Clement v. Dep’t of Human Servs., 629 A.2d 1215, 1219 (D.C.
1993) (citationsomitted). Moreover, anecessary prerequisiteto relief under Rule 60 (b)(6) isthat
“circumstances beyond the [ moving party’ s] control prevented timely action to protect itsinterests.”

Cox v. Cox, 707 A.2d 1297, 1299 (D.C. 1998) (internal quotations and citations omitted).

Mr. Tennille contendsthat thetrial court abused itsdiscretion by summarily dismissing “the
significant factorsweighinginMr. Tennill€ sfavor initsbalancing process,” that he had ameritorious
defense and the lack of prejudice to his former wife. The order denying Mr. Tennille' s motion
provided adetailed account of thetrial court’ sfindingsasto each of factorsin Clay, supra, 618 A.2d
at 94, and attendant to that determination was the extent to which Mr. Tennille sdilatory behavior
was willful. Thetria court’s findings were based upon Mr. Tennille's statements and inferences
drawn from hisfailure to participate in the court’ s process until July 28, 1999, despite having been

personally served more than ayear earlier.

Mr. Tennillearguesthat he did not owe spousal support because he earned no incomefor the

period in question. This argument is contrary to the trial court’s actual finding that a primafacie
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defense to the allegations in the complaint is a sufficient showing to satisfy his burden with respect
tothisfactor. Thetria court relied on Clark v. Moler, 418 A.2d 1039, 1043 (D.C. 1980), and found
that “the court is not now asked to evaluate whether the asserted defense is meritorious, but need
only determine whether the [appellant] presented an adequate primafacie defense.” We agree that
the necessary showing need not be “as strong as that of likely to succeed,” id. (internal quotations
omitted), but instead, asufficient elaboration of thefactsisall that isrequired to permit thetrial court
to conclude whether the defense, if found to betrue, isadequate. Thetrial court also noted that the
fact Mr. Tennille presented an adequate defense “is not dispositive of whether the requested relief
should be granted.” In balancing the adequate defense factor with the four other Clay factors that
weighed in Mrs. Tennille's favor, the trial court concluded that that single factor alone does not
warrant the requested relief and that his intentional and willful decision not to participate in the
court’s proceedings further demonstrated that the requested relief could not be granted. From this
record, we cannot agree with Mr. Tennill€ s contention that the trial court summarily dismissed the

single factor favorable to him. Thetrial court simply deemed this factor not to be controlling.

Mr. Tennilleal so contendsthat thetrial court abused itsdiscretionin evaluating the prejudice
to hisformer wife. Specifically, “[t]heissueisnot whether Mrs. Tennillewould suffer if the unfair
and unrealistic award of support wasvacated,” but that the proper inquiry “iswhether Mrs. Tennille
would be prgjudiced in her ability tolitigate the case on the merits, and shewoul d not be prejudiced.”
Thetrial court found that Mrs. Tennille would indeed be prejudiced because “[t] heinstant case has
been pending for over three years at this point,” with Mr. Tennille having had notice from personal

service since April 1998. In addition, the trial court noted that the long delay in this matter has
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deprived Mrs. Tennille “of the spousal support that she was entitled to under the clear terms of the
agreement.” Thetria court explained that “[i]t is hard for this court to now conclude anything but
that [Mrs. Tennille] has been and will continue to be prejudiced if this matter is delayed any longer

by granting [Mr. Tennillg] the requested relief.”

Relying on Union Storage Co. v. Knight, 400 A.2d 316, 319 (D.C. 1979), Mr. Tennille
contends that the proper question is whether Mrs. Tennille would be prejudiced in her ability to
litigate the case on the merits, since her rights are protected by the Agreement and no other witnesses
arerequired. But, in Union Sorage, a case arising out of adestruction of property claim, we held
that thetrial court fairly considered all therelevant factsin exercisingitsdiscretion wherethefailure
torecelivenoticewasattributed to movant’ sown negligence and that the plaintiff woul d be prejudiced
by atria if the default judgment were set aside where “the events at issue occurred ten years ago --
memories havefaded and documentshavebeenlost.” Id. at 319. But prejudicein thiscontext isnot

limited to loss of proof.

Mr. Tennille also claims that there is no showing that Mrs. Tennille will be pregudiced by a
trial on the merits because of her own delay in waiting three years before initiating an action under
the Agreement and if the default isvacated and she prevails, shewill receive the spousal support due
to her plus interest. He relies on Jones v. Hunt, 298 A.2d 220 (D.C. 1972), in support of his
contention that Mrs. Tennille hasnot shown how her claimwill be prejudiced by atria onthe merits
and in the absence of such showing, it will be presumed that shewill be ableto prove her case at any

time. In Hunt, however, there was no showing that the movant received notice of the suit, nor did
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the record indicate that the movant acted in bad faith to avoid the process of the trial court. Id. at
222. Intheinstant case, thetrial court concluded that any further delay would constitute prejudice
to Mrs. Tennille given that the case had been pending for morethan threeyears, and thefact that Mr.

Tennille deliberately chose not to participate in the proceedings.

Mr. Tennill€ sposition seemsto bethat since he had no income during the crucia period he
would prevail under the terms of the contract. Be that as it may, Mr. Tennille had that ability to
present that issue if he had answered the complaint. Instead, his deliberate inaction produced
prejudiceto Mrs. Tennille both asto time with no income to her and the cost of presenting the only
evidenceleft to her to vindicate her rights. Moreover, prejudiceinured to her since any effort to the
“noincome” claimwouldrequirebelated recordsof Mr. Tennille' sSouth Africaventure. Indeed, his
“noincome” claimwould appear inherently incrediblefor hedid not claimtoliveasapauper in South

Africa

Mr. Tennilleurgesthat it was an abuse of discretion when thetrial court denied hismotion,
giventhepreudiceto himfromthelargejudgment and thestrong policy favoring atrial onthemerits.
Insupport of hisargument, Mr. Tennillerelieson Clement, supra, that the policy favoring thefinality
of judgments “ may give way where countervailing considerationsprevail . ...” 629 A.2d at 1218.
We do not read our decision in Clement as onethat justifiesrelief from an adverse Rule 60 (b)(6)
motion where the facts show that Mr. Tennille’' sfailure to participate in the court’ s processes was
not beyond his control. To be sure, relief under Rule 60 (b)(6) may be appropriate “where the

judgment may work an extreme and undue hardship,” id. at 1219, but suchrelief will not bejustified
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“unlessmovant shows' bothinjury and that circumstancesbeyonditscontrol prevented timely action
to protect itsinterests.”” 1d. (quoting United Satesv. Alpine Land & Reservoir Co., 984 F.2d 1047,

1049 (9th Cir.), cert. denied, 510 U.S. 813 (1993)).

Mr. Tennille relies on Panici v. Rodriguez, 689 A.2d 557 (D.C. 1997), to support his
contention that this matter should be adjudicated on the merits given the extreme hardship he will
suffer due to the significant judgment against him. To the contrary, in Panici the trial court, sua
sponte, dismissed the case after both partiesfailed to appear at theinitial scheduling conferenceand
therewas no record of thetrial court’s order dismissing for want of prosecution. Id. at 558. When
Mr. Panici learned of the dismissal, he filed a Rule 60 (b) motion which was summarily denied
without prejudice by the trial court for his failure to provide sufficient information to determine
whether ahearing wasrequired. 1d. Wereversed for abuse of discretion for thetria court’sfailure
to consider thefactorsin Reid v. District of Columbia, 634 A.2d 423, 424 (D.C. 1993), and because
Mr. Panici never received the required notice of the dismissal of hiscase, and he“explained why he
did not appear at the initial scheduling conference, and acted promptly when he discovered the
dismissal . ...” Panici, supra, 689 A.2d at 560. Moreover, there was no “indication in the record
that the trial court determined, . . . that Mr. Panici’s failure to appear was an act of willful and
deliberate delay and that appellees were prejudiced by [Mr. Panici’s| delay.” Id. at 559 (internal
guotations omitted). In contrast, the present caseis one wherethetrial court applied the factorsin
Clay andfoundthat Mr. Tennille®intentionally and willfully” failed to participate and respondto the

complaint.
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By Mr. Tennille's “free, calculated and deliberatechoice,” Blacker v. Rod, 87 A.2d 634, 636
(D.C.1952), hefailed to answer thecomplaint, consideringthesuit in hisownwords, as* vexatious.”
He cannot now be heard to claim that the default judgment justifiesvacature. 1d. (holding that where
amovant made adeliberate choice not to answer the complaint, after the entry of adefault, he cannot
later complain about thejudgment). It wasincumbent upon Mr. Tennilleto advanceany meritorious
defenseinthetrial court. Instead, asan attorney, hewillfully disregarded the court’ s processes, and
we have held that even a“ client, not the adversary or the court, must bear responsibility for retaining
counsel who failed to understand therules of [the] court.” Lynchv. Meridian Hill Sudio Apts., Inc.,

491 A.2d 515, 520 (D.C. 1985).

Mr. Tennille contends that he did not have adequate notice from the pleadings that income
would be imputed to him asalaw firm partner in Washington, D.C. Mr. Tennilledid not raise this
issuein hisRule 60 (b)(6) motion and barely adverted to it during the hearing on October 29, 1999,
thusit could befairly considered waived. See Cox, supra, 707 A.2d at 1300 (citing Miller v. Avirom,
127 U.S. App. D.C. 367, 369-70, 384 F.2d 319, 321-22 (1967) (“ Questions not properly raised and
preserved during the proceedings under examination, and pointsnot asserted with sufficient precision
to indicate distinctly the party’s thesis, will normally be spurned on appeal”)). In any event, the
extrapolation of hisincomeisaproblem to him of hisown making. Thetrial court waswell within
its discretion in not heeding his call to now protect him from himself.

Affirmed.
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SCHWELB, Associate Judge, concurring: This case is somewhat troubling, for Mr. Tennille
may haveto pay alarge amount of spousal support calculated on thebasisof hishypothetical income
rather than on his real financia condition. As the court points out, however, this problem is one
entirely of Mr. Tennille sown making, and hisrefusal to respond to discovery or to participatein the
lawsuit left Mrs. Tennille little choice but to build her case as best she could. It istoo late now for

Mr. Tennilleto cry foul, and | join the opinion of the court.



