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Dissenting opinion by Chief Judge WAGNER at p. 23.

KING, Senior Judge: This matter is before the court on the appeal of Brown and Lay after

conviction of distribution of controlled substance, heroin, inviolation of D.C. Code 8 33-541 (a)(1)

(1981)." While Brown raisesanumber of issues, Lay only claimsthat the evidence wasinsufficient

' Now codified at § 48-904.01 (2001).
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to support hisconviction. With one exception, all of theissues presented can be resolved summarily
asset forthin Part 111, infra. Only Brown’s chdlenge to the trial court’sdenial of his request to be
present at the bench during the voir dire of the potential jurorsrequires amore extensive discussion.

Finding al of Brown'sand Lay’s contentions unpersuasive, we affirm.

The only issue requiring this opinion is Brown's appeal of the trial court’s denial of his
request to be present during individual voir dire of prospective jurors, which was made well after
the process began. The parties appeared before thetrial court on April 27, 1999, for ajury trial and
thetrial judge began by explaining thevoir dire process that was to be conducted the following day
oncethejury panel was seated in the courtroom in the order in which they appeared on thejury list.
Thejudge informed the defendants and the attorneysthat he would explain to thejury panel that he
would be asking them a series of questions, with each question numbered, and the jurors were to
write on a card that had been provided to them the number of any questions they answered
affirmatively. While most of the questions would be uncontroversial, the “Ridley” question
inquiring whether the potential jurorsor persons close to them have been accused of, the victim of,
or awitness to a crime was one of the questions that would be asked. See United States v. Ridley,
134 U.S. App. D.C. 79, 81, 412 F.2d 1126, 1128 (1969) (per curiam). At the conclusion of the
reading of the questions by thetrial judge, each juror would be brought to the bench to elaborate on

their affirmativeresponsesto the questionsasked by thetrial judge. Thoseresponseswould bemade



in the presence of the judge and the attorneys?

On April 28, 1999, once the sixty prospective jurors had been seated in the courtroomin the
order in which they appeared on thejury list, the judge repeated his explanation of the process. He
emphasized that “ at the end of asking all of the questions, wewill bring each juror up . . . [a]nd then
wewill have adiscussion here at the bench regarding your answer.” Thejudge then posed twenty-

one questions to the jury.

After asking all the questions, the judge explained for the third time how the responses by
individual jurorswould be received. Thejudge stated: “When you come up, . . .the lawyerswill be

grouped around inlike alittle huddletogether, all of ustogether. ... [A]fter I’ ve asked you some

% Following the Ridley decision, Ridley, supra, 134U.S. App.D.C. at 79, 412 F.2d at 1126,
trial judges began questioning individual prospective jurors at the bench concerning their answers
to the so-called Ridley question, as well as their answers to other questions that might prove
prejudicial to the government or the defense. Robinson v. United States, 456 A.2d 848, 850 (D.C.
1983) (Belson, J., statement) (holding that a defendant has aright to be present for individual voir
dire Of prospective jurors); Boone v. United States, 483 A.2d 1135, 1141 (D.C. 1984) (en banc)
(same). Also responsesto questions that might be embarrassing to the individual juror were taken
at the bench. Responses to other questions asked, however, were ordinarily given in open court.

Thuswhen Robinson wasdecided, only some of the prospectivejurors’ responseswereheard
at the bench. The inquiries at the bench occurred outside “ of the defendant’ simmediate presence
and hearing,” Brodis v. United States, 468 A.2d 1335, 1336 (D.C. 1983), “while the defendant. . .
remain[ed] at counsel table.” Robinson, 456 A.2d at 850. “[D]efense counsel isusually permitted
to go over to counsel table and speak to defendant as often as desired during the bench conference.”
Id. In Robinson, however, we hdd that a defendant has the right to hear directly the question posed
and the answers given. In order to invoke this right, a defendant must request to be presert.
Moreover, that right is not unlimited, particularly when the safety of the jurors or the efficient
administration of justice could be compromised. Briggs v. United States, 525 A.2d 583, 589 (D.C.
1987).

® The twenty-one questions asked are set forth in the appendix attached to this opinion.
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questions, | will permitthelawyersto ask somefollow-up questions. . .. After we' vedonethat, then
you' |l be asked to return back to your seat.” When the judge called counsel to the bench neither
requested that his or her client be present for the questioning of the jurors. The judge then began
calling the jurors, one-by-one, to the bench to discuss the affirmative answers to the questions

indicated on their cards. Seventeen jurors were questioned at the bench before the break for lunch.

Following the one hour lunch break, the trial judge resumed the questioning of the jurors.
After two morejurorswere questioned, Brown’ scounsel stated that her dient wanted toexercisehis

right to participate in the voir dire bench conferences. Brown’s counsel stated:

Just for therecord. My client wanted meto tell the Court that
he would like to be part of this and hear the responses.

| know thisis probably problematic. | just wanted to getit on
the record.

| don’t foresee another way other than the jury room. | don’t
want him up here with marshals” behind him because | think that
screams incarceration.

* Both defendants were being held in custody and in those circumstances, the ordinary
practice is to assign a deputy marshal to each defendant being held. The record does not reflect
whether there was one deputy marshal or two, but we assume that the usual procedure wasfollowed
and that there was one deputy marshal for each defendant. Ordinarily, the deputy marshal stands
near the defendant to whom he or sheisassigned. Therefore, if a defendant wishesto be present at
the bench conference, the deputy marshal assigned would be standing nearby. If both defendants
reguested to be at the bench, then both marshals would also be present. Thuswith two defendants,
there would be atotal of eight people present (two defendants, two deputy marshds, two defense
lawyers, aprosecutor, and the court reporter) in addition to the prospectivejuror. Because in those
circumstancesthe areain front of the bench would be quite crowded, some trial judges conduct the
voir dire in the jury room next to the courtroom. There, the judge, the court reporter, the lawyers
and the defendants would be seated at the table with the deputy marshals standing nearby. Thenthe
prospective jurors would be called in to the jury room one at atime for questioning.
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But | think | need to make my record on behalf of Mr. Brown.

Responding to the request, the court replied, “If we had considered that at the beginning, | would
havetaken [Lay’ sattorney’ s| suggestion that maybewe should doitinthejury roomwherethey can
be present and not [have] a problem.” When Brown’s counsel stated that she did not hear Lay’s
attorney makethat suggestion, Lay’ sattorney responded, “ It wasjust sort of acasual thing at theend
of the morning session when my feet were getting tired.” Lay’s attorney made no further
representation regarding the request by Brown’s counsel that Brown be present. Nor did Lay’s

counsel request that Lay be present.

Thetria judgethen stated that he wasunwilling to changethevoir dire processinthemidde
of theexaminations. Thetrial judge stated, “If you feel the need to consult with him during the voir
dire, I'll give you leave to go talk to him about that.” Brown’'s counsel replied, “Very well. |
appreciateit.” Thevoir dire bench conferences then continued outside of Brown' spresence. Nine®

of the twelve jurors who deliberated were questioned after counsel’ s request was denied.

®> The number of jurors— nine— was determined from the transcript of the jury selection
process, which establishes which jurors were questioned before and after Brown'’s request to be
present at the bench was denied, and the Jury List and Report, which indicatesthe jurors who were
struck from the jury and the jurors who were chosen to sit on the jury. Eleven jurors who were
guestioned after Brown’ s request became members of the jury. One of those jurors, Juror 11 (see
the fourth issue raised by Brown, infra Part 111 at 15-16), was excused during trial. That juror was
replaced by an alternate juror who had been questioned before Brown’ srequest. Anotherjuror (No.
477) of the eleven questioned was the second alternate who did not participate in deliberations.



Most of the questions thejudge and defense attorneys discussed with the nine jurors were
uncontroversial. Of the ninejurors. two (Nos. 984 and 315) knew other people on the panel who
ultimately did not sit on the jury; three (Nos. 926, 948 and 136) explained their medication and
health problems; five (Nos. 918, 948, 951, 136, and 315) knew or were related to people involved
inlaw enforcement or thejudicia system; andfinally, two (Nos. 247 and 281) of the ninejurorswho
deliberated answered none of the questions affirmatively. None of the jurors who deliberated
answered affirmatively to either question number 17 inquiring whether they could “sit fairly and

impartially” or question number 19, relating to their attitude toward drugs.

Three (Nos. 951, 136, and 315) of the nine jurors responded affirmatively to the Ridley
guestion. One of those jurors, No. 951, reported that a friend had been beaten and robbed the
previous week, but regardless of the incident he coud be afair juror. In response to a questioned

posed by Brown'’s attorney, the juror answered that the police treated his friend well.

Another juror, No. 136, stated that although his brother had gone before a judge for
possession of marijuana, hecould beafair juror. When questioned by the prosecutor, he responded
that hisbrother wastreated fairly. Brown’scounsel, aswell asLay’ sattorney, had no questionsfor

thisjuror.

Thethird juror, No. 315, explained that she had witnessed a crime stating: “Cars parked in
my alley was smoking. And apparently it was supposed to be highjacked but it wasn't. So the

detectives said that the man was going to highjack — it was adrug killing and had someone stolen
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car and got rid of hisown car.” Neither the judge nor the attorneys questioned the juror further

about the incident.

Five (Nos. 918, 948, 951, 136, and 315) of the nine jurors knew or were related to people
involved in law enforcement or thejudicial system. Thefirstjuror, No. 918, informedthe court that
her ex-husband had retired from the District of Columbia M etropolitan Police Department about six
to eight monthsearlie. Inresponsetothejudge’ sstatement, “Intermsof believing apolice officer
just because he' sapolice officer doesn’t mean that he’ stelling the truth nor doesit mean he’ slying.
Y ou would listen to each person’ s testimony whether it’s a policeofficer or not and judge it based
upon what you hear; isthat correct?” Thejuror replied affirmatively and explained that the fact she
was married to a police officer did not change that. None of the attorneys questioned the juror

further.

The second juror, No. 948, explained that he knew peaple who were lawyers and that he dd

not converse with them about criminal law. None of the attorneys had questions for thisjuror.

Another juror, No. 951, ind cated that he had one cousin who studied law and other cousins
who were police officers. When asked by the prosecutor whether he would “ believe police officers
who testified more so than any other witness,” thejuror stated, “No, | think . . . that the victim or the
defendant hasjust as much right to testify asthe police officer.” Inresponse to a question posed by
Brown’s counsel conceming his cousin’s practice of law, the juror began to explain, “I think it's
criminal law. It's— first of al, children— I think it'sa” when counsel interrupted him stating that

she had no further questions. Lay’s attorney did not pose any questionsto thisjuror.
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The fourth juror, No. 136, advised the court that he could be afair juror even though his
sister and three friends were attorneys and his cousin was a police officer. In response to the
prosecutor’ squestions, the juror responded that dthough he didnot know hissister’ sexact position,
shewasan attorney for “D.C. Justice,” and that hiscousin workedon the policeforcein Westchester

County, New York. Neither defenseattorney asked the juror any questions.

Thefinal juror, No. 315, informed the court that her son, daughter and cousins all worked
for the Metropolitan Police. Her son worked as a policeman and her daughter as aguard. In
response to the prosecutor’s question, the juror explained that her son worked as a rifle range
instructor at the academy. Thejuror indicated to the prosecutor that she would not believe apolice
officer’ stestimony over someone else just because they were an officer. Brown’s counsel asked
thejuror which districts of the Metropolitan Police Department her rel ativesworked in, and whether
they were involved in vice or narcotics. At counsel’s request, the juror re-emphasized that she
would evaluate police officer “testimony on the samelevel asanybody else’'stestimony” and would
do so without hesitation if the judge instructed her so. Lay’s attorney posed no questions to this

juror.

None of the remaining questions were answered affirmatively by any of the jurors who
participated in deliberations. Thevoir dire process began at approximately 11 that morning and was

not completed until the end of the day.



II.

Defendantshavearight to be present at voir dire bench conferenceswhen prospectivejurors
are being questioned. Boone, supra note 2, 483 A.2d 1135. We have held, however, that a
defendant’ s*failure either to request that he be present during the portions of the proceedingswhich
took placein hisabsence or to object tohisexclusion therefrom constitutesawaiver of that right and
foreclosesthe opportunity to be heard on appeal.” Welch v. United States, 466 A.2d 829, 839 (D.C.
1983). Moreover, adefendant’ s right to be present is not unlimited, and any request to be present
must betimely made. Briggs, supra note 2, 525 A.2d at 589-90. Where a defendant does not make
atimely request “thetrial court must weigh . . . the efficient administration of justice against ‘the
principle that the presence of the defendant is essential to the legitimacy of our criminal justice
system.”” Id. at 589 (citation omitted) (emphasis added). The right to be present can be satisfied
by “alternate procedures where, for example, there are multiple defendants or where security is a

problem.” Boone, supra note 2, 483 A.2d at 1142.

In Briggs, severa psychiatrists had found that the defendant was mentally unstable and
incompetent, and there was arisk that hewould notbehave at trial, and thus might intimidatejurors,
threaten their safety, or cause them to be prejudiced against him. Briggs, supra note 2, 525 A.2d at
590. The trial court therefore denied appellant’ s request, which came after two jurors had been

questioned outside his presence, to participate in the bench voir dire. 1d. On appeal, we held:

To accommodate appellant’s late request the trial court would have
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had to interrupt the proceedings, perhaps for a considerable time, to
make specia arrangements to satisfy both appellant’ s rights and the
need for juror protection. Such arrangements could not be designed
and instituted immediately, given the physical limitations of court
room facilities. Even the alternative of conducting voir dire in open
court, with appellant remaining at counsel table, posed logistical
problems, since the trial court could not simply clear the courtroom
of other members of the jury panel without having made
arrangements for their convenient location and orderly recall. In
short, “it does not seem . .. to be consonant with the dictates of

common sense that an accused person . . . shauld be at liberty
whenever he [or she] pleased, . . . to break up a tria aready
commenced.”

1d. (citation omitted). We continued:

Appellant’s counsel was on notice from the prolonged
competency proceedings, if nothing else, that appellant’s mental
instability would present problems in accommodating his request to
be present at bench voir dire. Counsel should have known that
special arrangements would have to be made; hethereforehad a duty
to notify the court, before the jury panel was called in, that appellant
would, or at least might, assert this right. Inview of theinterruptive
and special precautions that would have been required, we perceive
no error in thetrial court’s denial of appellant’s untimely request to
be present at voir dire bench conferences.

Id. (emphasis added).

In this case, Brown’'s counsel waited until after the afternoon session was under way to
inform the court of her dient’s request to invoke his right to participate, and to suggest that the
conferences take place in the jury room rather than at the bench in order to minimize any juror
prejudicethat could result from the deputy marshal hovering behind Brown at thebench. Atthetime
of the late request, the court had already questioned nineteen jurors — including the two who were

guestioned after lunch — outside Brown’s presence. We conclude that the trial court, under the
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circumstances, could properly reject the request to be present, because it was not timely made.

In order to accommodate counsel’ s requests, the trial court would have had tointerrupt the
afternoon proceedingsand haveall of thejurorsleavethe courtroom so that both Brown and Lay and
the deputy marshal s assigned to them could moveto the jury room unseen by the prospectivejurors.
The jurors would then be returned to the courtroom and called one-by-one to the jury room. The
arrangementsfor the relocation of the jury and their orderly recall could not have been arranged or
executed immediately, and would have been time-consuming, disruptive and cumbersome on aday
when the voir dire processwas already taking more time than normal. See id. Finally, onceall the
jurors had been questioned, and challenges for cause resolved, all prospective jurorswould haveto
be removed from thecourtroom again <0 that the defendants and the deputy marshal s could resume
their places in the courtroom unseen by the jurors. The jurors then would be reseated in the
courtroom in numerical order. All told, given the fact that the process as conducted consumed the
entire day, it is likely that with the disruptions necessitated by the late request to be present, jury

selection would not have been completed until the next day.

In addition, the voir dire process was verbally explained by the judge three separate times
in counsel’s presence before the voir dire bench conferences commenced. Brown's counsel,
knowing that Brown might assert hisright to be present, was fully aware that the deputy marshal’s
position behind Brown at thebench might be prgudicial to Brown. See id. She, therefore, had a
duty to notify the court before the voir dire process began that alternative arrangements would be

requested if Brown asserted his right to be present. See id.
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Moreover, therecord doesnot reflect any departurefrom the bench conference, duringwhich
counsel might have had aconversation with her client, after the afternoon session began. Therefore,
it appears likely that Brown had informed counsel before the commencement of the afternoon
session that hewanted to invoke hisright. Counsel thus had aduty to notify the court beforethejury
was seated in the courtroom, as well as before the two jurors were questioned, of Brown’ s request
to be present and her suggestion for special accommodations. See id. We think that under the
circumstances, after being informed on three occasions the procedure that would be followed, and
in light of counsel’ sfailure to notify the court of her dient’s wishes before the afternoon session

began, that the defendant waived his right to be present during the questioning of jurors.

There is no established rule fixing the point in the proceedings by which the defense must
request the defendant’ s presence; however, the request must be made sufficiently in advancefor the
trial court torespond toit in an efficient manner. Brown’s counsel had an opportunity prior to the
commencement of jury selection in the morning, as well as before the jurors were reseated in the
courtroom for the afternoon sesson, to request that the voir dire conferences be held in the jury
room. Had counsel notified the trial judge at an earlier time of her request for special
accommodations, the judge could have changed the location of the conferences with minimal
disruption or delay because he would not have had to rd ocate the jurors while the defendants and
marshals moved to the jury room. Because of theamount of disruption that would have occurred
in this case, we conclude that the trial court did not err in denying Brown'’s untimely request to be

present at the bench voir dire.
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Finally, we doubt that, under the circumstances, Brown'’ s presence would have changed the
outcome.® See Gary v. United States, 499 A.2d 815, 835 (D.C. 1985); Young v. United States, 478
A.2d 287,291 (D.C. 1984). Someof thejurorsdid affirmatively answer the Ridley question and the
guestion related to law enforcement, but in no case were the responses given aggravated in nature
or likely to require in-put from Brown. Moreover, we think it significant that none of the jurors
responded affirmatively to questionsrelated to their ability tobefair and their attitude toward drugs

— perhaps the two most important questions for determining bias.

In addition, because Brown was present in the courtroom during the entire voir dire process,
he had sufficient opportunity to discuss with counsel the jurors' responses and any issues that the
questioningrevealed. See United States v. Washington, 227 U.S. App. D.C. 184, 191, 705 F.2d 489,
498 (1983) (per curiam); United States v. Feliciano, 223 F.3d 102, 112 (2d Cir. 2000). Most of the
jurors’ answers discussed at the bench were in response to uncontroversial and inggnificant
questions, i.e. the health and medcation of the jurars, and the recognition of other people on the
panel. Two panel membersanswered none of the questionsaffirmatively. Murray v. United States,
532 A.2d 120, 123 (D.C. 1987) (holding that follow up questions regarding juror’s friends and
family involved in law enforcement or judicial system are “common areasof inquiry in ajury voir
dire” and“donot fall . . .withinthe categoriesof ‘ controversial mattersrequiring careful inquiry.’”).
See also Davis v. State of Mississippi, 767 So0. 2d 986, 992 (Miss. 2000) (“*[W]e adopt a bright line

rule that the trial judge's genera questioning of prospective jurors, to ascertain those who are

® Brown used al of his peremptory challenges.
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qualified for, or exempt from, jury serviceisnat acritical stage of the criminal proceedings during
which acriminal defendant is guaranteed aright to be present. Such statutory matters as whether
aprospective juror isaresident of the county, isill or hasanillnessinthefamily, or isover 65 years
of age are not matters which necessitate adefendant’ s presence. A defendant . . . has no guaranteed
right to be present.”); People v. Antommarchi, 604 N.E.2d 95, 97 (N.Y. 1992) (“A oourt may
conduct side-bar discussionswith praspective jurorsinadefendant’ s ésenceif the questionsrelate

tojuror qualifications such as physical impairments, family obligations and work commitments.”).

In sum, we conclude that by not making atimely request to be present for the individual
guestioning of jurors, Brown waived his right to be present. In any event, for the reasons stated,

Brown'’s presence would not have changed the outcome.

I11.

Brown’'s remaining claims and Lay’s sole contention are all without merit as discussed

below.

Brown claimserror inthetrial judge’ sdenial of hismotion tosuppressidentificationsaswell
asthephysical evidencethat flowed from thoseidentifications. Giving deferencetothetrial judge’s
finding that the identifications were reliable, we conclude that the judge did not err in denying

Brown’smotion. See In re L.G.T., 735 A.2d 957, 959 (D.C. 1999).

Brown also contendsthat thetrial judge abused his discretion in denying his motionto sever
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histrial from that of co-defendant Lay. Bright v. United States, 698 A.2d 450, 454 (D.C. 1997).
Brownfailedto“demonstratea’ clear and substantial contradiction between the respectivedefenses,’
causing inherent irreconcilability betweenthem.” Garris v. United States, 559 A.2d 323, 329 (D.C.
1989) (citation omitted). Evenif Brown had made the reguisite showing, he qill failed to estaldish
that “the conflict alone created a danger that in ajoint trial the jury would unjustifiably infer his
guilt.” Clark v. United States, 367 A.2d 158, 160 (D.C. 1976) (emphasisin original). Finaly, the
record contains sufficient independent evidence of Brown’s guilt. See Sams v. United States, 721
A.2d 945, 954 (D.C. 1998), cert. denied, 528 U.S. 1135 (2000) (stating that where sufficient
independent evidence of appellant’ sguilt exists, severance need not be granted). Thetrial judgedid

not abuse his discretion in denying severance.

Brown argues that the prosecution violated his rights by allegedly failing to book him for
distributing a controlled substance— the crime he was convicted of — even though he wasindicted
for that offense beforethetrial. Weare unaware of any authority establishing a“right tobe booked”
and Brown citesusto none. In any event, becauseBrown failed to rasethisissueinthetrial court,
hewaived any claim of error related to thefailureto formally book him. See Smith v. United States,
295 A.2d 64, 68 (D.C.1972) (stating “ absent someshowing of plain error, courtsin thisjurisdiction
have refused to notice claims of error raised for the first time on appeal”); Young v. United States,
639 A.2d 92,96 n.8 (D.C. 1994). Furthermore, Brown suffered no harm because he had adequate
notice of the charge against him due to the indictment, which fully informed Brown of the offense

charged.

Brown asserts that the trial judge abused his discretion when he dismissed a juror without
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giving his counsel a chance to determine whether the dismissal was justified. Pursuant to D.C.
Super. Ct. Crim. R. 24 (c) (2001), an “aternate juror . . . shall replacea juror who, becomesor is
found to be unable or disqualified to perform jury duties.” TheRuleis"designed for the situation”
where “during the course of atrial it becomes necessary to excuse ajuror for illnessor like cause.”
Graham v. United States, 267 A.2d 358, 360 (D.C. 1970). Inthiscase, thetria judge did not abuse
his discretion by dismissing Juror No. 11 after determining that Juror No. 11 was in a“distracted,
emotional state” due to the sudden onset of her husband’ sillness. In addition, the judge noted that
Juror No. 11 would need to be available to consult with doctors about her husband’s course of

treatment.

Brown arguesthat thetrial judge denied him hisrightsto effective assistance of counsel and
to full discovery because police reports were not given to him until the final day of trial. Because
Brown failed to fileapost-trial § 23-110 motioninthetrial court, thiscourt isleft with only thetrial
record on which to decide Brown’sclaim. Simpson v. United States, 576 A.2d 1336, 1338 (D.C.
1990) (* The government has the right to contribute to the creation of [arecord as to effectiveness
of trial counsel], and adefendant may not unilaterally decidethat theissueshall bedetermined solely
on the basis of the trial record, eschew the filing of a 8 23-110 motion, and thus foreclose the
prosecution’ s opportunity to adduce evidence relevant to ineffective assistance and prejudice. . . .
We reiterate that in the overwhelming majority of cases it is inappropriate to raise the issue of
ineffective assistance of counsel on direct appeal. Attemptsto do so arerarely if ever successful.”)
Regardless, we discern no merit to Brown's claim, for the record reflects that upon being given the
government documents and an opportunity to re-open her cross-examinations of the police office's,

Brown’s counsel stated that she did not want to ask any questions of the witnesses based upon the
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documents. Thus, because Brown was given the opportunity to reopen cross-examination, therewas
no denial of his right to effective assistance of counsel or full discovery. See United States v.
Wables, 731 F.2d 440, 447 (7th Cir. 1984) (holding that opportunity to reopen cross-examination

adequately remedied any possible prejudice caused by belated production of Jencks material).

Brown aso contends that his counsel was ineffective because she failed to request a
continuance so that transcripts of the suppression hearing could be prepared and later used to
impeach Metropolitan Police Department Investigator William Xanten's testimony. For an
ineffective assistance of counsel claim to succeed, Brown must demonstrate that counsel’s
performance at trial was deficient and that “there isareasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Strickland v.
Washington, 466 U.S. 668, 691-92 (1984). On appeal Brown merely surmises that he was
“convicted, in large part on the testimony of [Investigator] Xanten,” and he would not have been
found guilty had Investigator Xanten been impeached with his prior inconsistent testimony; thus,
in the absence of any showing of prejudice, we find that Brown failed to establish that his counsel

was ineffective.

Finally, Brown’s claim that the trial judge erred by excluding referencesto cocaine, which
residue was discovered in a ziplock bag, but allowing references to heroin into evidence presented
at trial fails because he raises it for the first time on appeal. See Smith, supra, 295 A.2d at 68;

Young, supra, 639 A.2d at 96 n.8.

Lay claimsthat the evidence wasinsufficient to support hisconviction. Inreviewingaclaim
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of evidence insufficiency, this court “views the evidence ‘in the light most favorable to the
government, giving full play to theright of thejury to determine credibility, weigh the evidence, and
draw justifiable inferencesof fact.”” Gibson v. United States, 792 A.2d 1059, 1065 (D.C.) (citation
omitted), cert. denied, 122 S. Ct. 2692 (2002). Lay’s motion for judgment of acquittal should only
begranted if thereis* no evidence upon which areasonablemind might fairly conclude guilt beyond
areasonable doubt . . . .” Id. On this record, we conclude that there is sufficient evidence from
which a reasonable juror could find Lay guilty beyond a reasonable doubt of digribution of a

controlled substance.

Affirmed.
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Appendix

Question No. 1 - “[B]ased upon thelittle information | have given you, . . . isthere anyone

present who believes that they know anything about this offense?’

Question No. 2 - “Does anyone liveor work near tha area or have some specia familiarity

with the immediate area where the offense occurred?”

Question No. 3 - “Does anyone recognize Ms. Melnik? . . . Does anyone recognize Ms.

Ferrell? . . . Does anyone recognize Mr. Blitzer?’

Question No. 4 - “ Doesanyonerecognizeany of the officerswho havebeenidentifiedby Ms.
Melnik?. .. If any member of thejury panel recognizes any of these officersor recognizesthe names
of the witnesses given by Ms. Melnik, please place a four on your card. . . . Based upon that
information, does anyone believe that they know Mr. Jones?. . . If any member of the jury panel

recognizes Mr. Brown or Mr. Lay, please.. . . put afour on your card.”

Question No. 5 - “Isthereanyone who is on thejury panel who believes that they could not
follow thisinstruction? Meaning that you would either not believe him, an officer, because he'sa

police officer or you believe everything he says because he’ s a police office?’

Question No. 6- “Haveany of you previously served asajurorinacivil or criminal caseand

had such an experience as ajuror which would lead you to believe that you could not be afair and
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impartial juror if selected to serveinthiscase?. . . The second portion of the question iswhether any

member of the panel has ever served as agrand juror.”

Question No. 7 - “Do any of you have any religious or moral beliefswhich would interfere

with your ability to serve as afair and impartial juror in this case?’

Question No. 8 - “I want you to look around for a moment because I’ m going to ask you
whether you know or are acquainted with any other member of thejury panel. . .. And if theanswer

to that question is yes, please put a number eight on your card.”

Question No. 9- “Do any of you havefeelingsabout the criminal justice system and the way

it operates that it would keep you from being afair and impartial juror?”’

Question No. 10 - “Isthere anyone who because of aphysical or mental condition feels that

they would be unable to give their full time and attention to this case?’

Question No. 11 - “Doesanyone have any vision, hearing or |anguage problemswhich might
affect their ability to understand the evidence and the proceedings in thiscase?. . . Addtionally, if
thereis any member of the jury panel who knows of another juror who has either similar problems
or doesn’'t seem to understand what’ s going on here, would you please put number 11 on your card

aswell.”

Question No. 12 - “Is there anyone, immediate family members and closefriends who is
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either presently or previously employed by alaw enforcement agency?’

Question No. 13 - “Again, yourself, immediate family, closefriends. Isany member of that

group either alawyer or studied in law school 7’

Question No. 14 - “[H]as any member of that group, again the group being yourself,
immediatefamily, closefriendswithin the pag 10 yearsbeen dther avictim or awitnessor charged
with a crime similar to the one that’ sinvolved in this case? That being the distribution of heroin..
.. I’'velimited it to 10 years. But if it happened longer than 10 years ago but still has an effect on

you, | still want you to put down the number 14.”

Question No. 15 - “Have you, members of your immediate family or close personal friends

ever been the victim of, the witnessto, or accused of any crime?’

Question No. 16 - “Hasany member of thejury panel beeninvolved in aneighborhood watch
group or some other group that isinvolved with drugs either whether it’ s for the decriminalization
of drugs or for the increase penalty for the use of drugs. . . . Alsoif you're involved in any group
which isinvolved with dealing with crime in general, would you please put a number 16 on your

card.”

Question No. 17 - “Do any of you know of any other reason why you couldn’t sit fairly and

impartialy in this case?’
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Question No. 18 - “Isthere any person who is on this jury panel who would not be able to

sit if selected asajuror in this case through Monday of next week?’

Question No. 19 - “Do any of you have such strong feelings abaut drugsthat you’ d be unable

to give both sidesin this case afair and impartial decision?’

Question No. 20 - “Isthere any member of thejury panel who believesthat he or she cannot
follow the law as | have just stated it ?. . . Just as a point of focus, you must - - this includes
knowing that the defendant is not required to testify at trial or to call any witnesses. He's not
required to prove that heisinnocent. And heis not guilty just because he has been charged with a

crime.”

Question No. 21 - “Isthere any person who would have difficulty in following the court’s
instruction that you should give separate independent consideration of the guilt or innocence of each

of the defendants?’
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WAGNER, Chief Judge, dissenting in part: In my view, the trial court erred in denying
appellant Brown’ s request to be present during voir dire of individual jurors, and the error was not
harmless beyond areasonable doubt. WhileBrown’sassertion of hisright to be present came after
some of the venire panel had been questioned at the bench out of his presence, nine persons who
ultimately sat on the jury had not been questioned by the time that herequested to be present. This
delay alone is not sufficient to attribute to a defendant a waiver of his constitutionally protected
rights or to deny them.! There was still timefor Brown to hear and observe the responses of forty
members of the venire panel in order to enable him to participate meaningfully in the jury selection
process. Requests to be present after voir dire has begun have not been rejected automatically as
untimely. See, e.g., Gary v. United States, 499 A.2d 815, 834-35 (D.C. 1985) (enbanc), cert. denied,
477 U.S. 906 (1986) (nating that request came “[a]fter the jury selection process began”); United
States v. Washington, 227 U.S. App. D.C. 184, 705 F.2d 489, 496-98 (1983) (noting that request
came “after six jurors of the thirteen jurors [answering the question affirmatively] had been

interrogated”).

We have said that once a defendant asserts his right to be present during this process, as
Brown did here, “the trial court must weigh ‘the comfort and security of persons who perform a

public service' and the efficient administration of justice against ‘ the principle that the presence of

! Super. Ct. Crim. R. 43 (a), which sets forth a defendant’ s right to be present at all stages
of thetrial, including theimpaneling of thejury, “*incorporatesthe protections &forded by the Sixth
Amendment Confrontation Clause, the Fifth Amendment Due ProcessClause, and the common law
right of presence....”” Beardv. United States, 535 A.2d 1373, 1375 (D.C. 1988) (quoting Welch
v. United States, 466 A.2d 829, 838 (D.C. 1983)).
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the defendant isessential tothelegitimacy of our criminal justicesystem.”” Briggs v. United States,
525 A.2d 583, 589 (D.C. 1987) (citing Boone v. United States, 483 A.2d 1135, 1141 (D.C. 1984) (en
banc)). Significantly, in Briggs, we recognized that in the usual case, thisbalance weighsin favor
of the defendant’ sright to be present to hear responses at the bench  See id. (Quoting United States
v. Washington, 227 U.S. App. D.C. 184, 192, 705 F.2d 489, 497 (1983) (per curiam)).2 Unlike
Briggs, therecord inthiscasediscloses nothing unusual about the defendant which weighed infavor
of denying him his right to observe and hear the responses of the remaining prospective jurors.
Moreover, the required balancing process dd not take place. The only reason given for the denial
of the right here was that appellant had not requested it earlier. Asfar asweknow, it was only the
inconvenience of recessing the court long enough to set up the hearing in the jury room that guided
the court’ s determination to deny appellant Brown his right to be present for the responses of the
remaining potential jurors. Such amodest inconvenienceisinsufficient to support acompletedenial

of the accused’ s constitutionally protected right to be present. For these reasons, | cannot agree that

thetrial court did not err in its ruling.

Reversal can be avoided only if the error was harmless beyond a reasonable doubt. In
determining whether the denial of acriminal defendant’ s request to be present at bench conferences
to hear and observe voir dire questioning of prospective jurors was harmless beyond a reasonable

doubt, this court has considered various factors, “including (1) the extent of appellant’s exclusion

% Briggs wasone of those unusual casesin which this court determined that the defendant’ s
request to be present was untimely. 525 A.2d at 590. There, prolonged competency proceedings
had preceded thetrial, and counsel was on notice that special arrangements would have to be made
to accommodate Briggs' condition. Id. Therefore, this court concluded that there was no error in
denying the defendant’ suntimely request in light “of the interruptive and special precautions that
would have been required . . . .” Id.



25

from the jury selection process, (2) the number of prospective jurors questioned by voir dire who
ultimately served on the jury panel, and (3) whether the defendant had exhausted all of his
peremptory strikes.” Kleinbart v. United States, 553 A.2d 1236, 1243 (D.C. 1989) (Gallagher, J.,
dissenting) (citing Gary, supra, 499 A.2d at 835; Young v. United States, 478 A.2d 287, 290-91
(D.C.1984)). Examining the circumstances of this case against these factors, it does not appear that

the error was harmless beyond a reasonable doubt.

First, none of the jurors responded to voir dire questions in appellant’s presence in open
court. The procedure utilized in this case required the jurors to note on a card the number of any
guestion to which he or she had aresponse. Thereafter, they were calledto the bench to regpond to
the questionsthey had noted. Thus, they never responded to any questionsin open court. We have
held that where “the entire voir dire was conducted at the bench, outside appellant’ s presence,” the
error isnot harmless. Kleinbart, supra, 553 A.2d at 1240 n.6. ° See also Beard, supra note 1, 535
A.2d at 1376 (refusing to find harmless error where “virtudly all of the voir dire was conducted at
thebench,” “ appellant had practically no opportunity to hear any juror speak in open court,” and was

prevented from hearing forty-fivetranscript pagesof discussionwiththejury); Robinson, supra note

® The pandl in Kleinbart noted:

Moreover, the entire voir dire was conducted at the bench, outsde
appellant’ spresence. The caseisthusdistinguished from those cited
in the dissent, in each of which only a portion of voir dire was
conducted at the bench, and only two jurors so questioned were
impaneled. By contrast, thiscase presents amore egregiousviol ation
than that in Robinson v. United States, 448 A.2d 853, 856 (D.C.
1982), where only “the bulk of voir dire” was conducted at the bench.

Kleinbart, supra, 553 A.2d at 1240 n.6 (citing Gary, supra, 499 A.2d at 835; Young, supra, 478
A.2d at 290-91; and Washington, supra, 227 U.S. App. D.C. at 193, 705 F.2d at 498).
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3, 448 A.2d at 856 (error not harmless where defendant prevented from hearing forty transcript
pages of discussion). In this case, appellant Brown was prevented from hearing responses from
some forty jurors after he made his request, in proceedings covering some 100 transcript pages.
Under the cited precedents, the length of appellant’ s exclusion weighsagainst afinding of harmless

error.

The second factor, which considersthe number of prospectivejurorsquestioned by voir dire
who ultimately served on the panel, also weighsagainst a harmless error finding. In thiscase, nine
of thejurorswho actually served were questioned at the bench after appellant’ srequest to be present
was denied.* The error of excluding the defendant from the voir dire has been found not to be
harmlesswhere six potential jurorswho actually served onthe panel werequestioned after thedenial

of a Superior Court Criminal Rule 43 request. See Beard, supra note 1, 535 A.2d at 1376.

Whether the defendant had exhausted all of hisperemptory strikesisathird factor considered
in the harmless error analysis. Specifically, it has been held harmless error where the defendant
could have used remaining peremptory challenges to remove a challenged juror, and thereby cure
the error. See Gary, supra, 499 A.2d at 835; Young, supra, 478 A.2d at 289-90 & n.6. Whether

appellant had exhausted all of his peremptory strikeis not entirdy clear from therecord.> However,

* Two of the nine selected as jurors were alternates, and therefore, excused before

deliberations commenced.

® Neither the transcript of the proceedings nor the jury list and report on which the strikes
wererecorded reveal who exercised the peremptory challenges, i.e., the government, Brown or Lay.
Counsel presented their strikesin writing, and the numbers were read out without attribution to any
particular party.
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with only six strikes available, appellant would not have been ableto eliminate all seven of those

jurors who responded to questions outside of his presence.

Finally, | amnot persuaded that our harmless error determination can be guided by our view
of the significance of the jurors’ responses to the questions at the bench, i.e., whether aggravated
or not. “A juror being examined at the bench may give answers concerning persons, places, or
eventsthat would mean nothing to counsel, but would alert defendant to the existence of a ground
for challenge for cause.” Boone, supra, 483 A.2d at 1143 (Belson, J., concurring). Itis a
defendant’ s exclusion from the process that frustrates its purpose, which isto enablethe accused to
help counsel exercise peremptory challenges and challenges for cause. See id. at 1138, 1143. For
these reasons, | respectfully dissent from the opinion of the court insofar asit finds no reversble
error on Brown'’s challengeto exclusion fromthe jury selection process. Otherwise, | concur inthe

court’ s opinion.



