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DISTRICT OF COLUMBIA COURT OF APPEALS
No. 98-SP-512
DEQUAN L. BOGAN, APPELLANT,
V.

DistricT oF CoLUMBIA BOARD OF PAROLE, APPELLEE.

Appeal from the Superior Court
of the District of Columbia

(Hon. Iraline Green Barnes, Trial Judge)
(Submitted September 1, 1999 Decided March 23, 2000)

Dequan L. Bogan, pro se.

John M. Ferren, Corporation Counsd at the time the brief wasfiled, with whom CharlesL.
Reischdl, Deputy Corporation Counsdl, and Mary L. Wilson, Assstant Corporation Counsdl, wereon
the brief, for appellee.

Before FARRELL, Associate Judge, and MAck and BELSON, Senior Judges.

BELSON, Senior Judge: Deguan Bogan apped sthe Superior Court’ sdenid of hispetition for
awrit of habeascorpus. The Didtrict of Columbia smotion for summary affirmancewasdenied by a
motions pand of this court which requested that the Didrict brief an argument gppelant had not raised —

whether Bogan was entitled under 28 DCMR § 233.1 (1987) to berdleasad a least two years before his

mandatory release date because he had never been given aconditional release. We affirm.

Appdlant was convicted of assault with adeadly wegpon, and sentenced on June 6, 1996, under
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the D.C. Y outh Rehabilitation Act of 1985 (“D.C. Youth Act”), D.C. Code 88 24-801 et seq. (1996
Repl.), tofifty-four monthsof incarceration. In October 1996, the Didrict of ColumbiaBoard of Parole
denied Bogan parole. Theorder listed five programsthat Bogan wasrequired to completebeforebeing
reconddered for parole. The Board held ahearing on July 8, 1997, and again denied Bogan parole. The
Board sated that Bogan would not bereconsdered for release on parole until his mandetory releese date,

August 13, 2000.

Bogan goped sfrom the Superior Court’ sdenid of his petition for awrit habeas corpus, contending
that the Board abused itsdiscretion in denying him parole. But for the possible gpplication of 28 DCMR
§233.1(1987) to this case, Bogan' s contentions on gppeal arewholly without merit. Onitsfaceand
ganding aone, thelanguage of that subsection of 8 233 can be read to require that acommitted youthful
offender who hasbeen denied conditiona rdeasethroughout hisor her say inafacility berdessed at leest

two years before his or her mandatory release date.

1 OnAugug 5, 1998, the U.S. Parole Commission assumed exclugvejurisdiction from the D.C.
Board of Paroleto grant, deny, or revoke D.C. prisonersparole. D.C. Code 8§ 24-1231 (1999 Supp.).



After reviewing 8 233.1in context, and cond dering the youth offender sentencing schemein effect
intheDidrict of Columbia, weare satified that § 233.1 isnot gpplicableto one sentenced under the D.C.

Youth Act, like Bogan.? It provides:

Whenacommitted youth offender hasbeen denied conditiond rdleaseto
supervison by action of the Board throughout hisor her day inafadlity
or inditution, thet offender shal bemandatorily released no later thantwo
(2) years prior to the full term expiration date of his or her sentence.

28 DCMR §233.1. Itissgnificant that a“committed youth offender” isdefined as“anindividua
committed pursuant to the provisions of 18 U.S.C. § 5010 (b) or 5010 (c) of the Federal Y outh
CorrectionsAct for training and treetment.” 28 DCMR §199.1. Subsections233.2 and 233.3 discuss
gpplication to youth offenders committed pursuant to 18 U.S.C. § 5010 (b) and 5010 (c), respectively,
while subsaction 233.4 describesthe procedurefor mandeatory release pursuant to the* Y outh Corrections
Act.” Accordingly, itisclear that 8 233.1 wasadopted for gpoplication to persons sentenced pursuant to

18 U.S.C. § 5010 (b),(c) (1982).

A brief review of therecent higtory of legidative and regulaory provisonsregarding the sentencing

2*Y outh offender” meansaperson|essthan twenty-two yearsold convicted of acrimeacther than
murder. D.C. Code § 24-801 (1996 Repl.).
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of youth supportsthe condusion thet § 233.1 does not apply to a person sentenced under the D.C. Y outh
Act. Prior to 1984, youth offendersin the District of Columbiawere digible for consideration for
sentencing under the Federa Y outh CorrectionsAct (“FYCA™), 18 U.S.C. 88§ 5005-5026 (1982). The
FY CA, however, was reped ed by Congressin 1984 by the Comprehengve Crime Control Act of 1984.
PuB.L.No.98-473, § 218 (8)(8), 98 Sat. 1837, 2027 (effective date Oct. 12, 1984). 1n 1985, the D.C.
Youth Act replaced the FY CA. See Smith v. United Sates, 597 A.2d 377,380 n.2 (D.C. 1991).
The Board has been replaced by the U.S. Parole Commisson which hasthe authority formerly vested in
the Board to grant, deny, or revoke paroleto youth offenderswho were sentenced under the FY CA prior

toitsrepeal .

Under the FY CA, al offenderswere sentenced to six years of incarceration unlessalonger
sentence was specified by the court. 18 U.S.C. 88 5010 (b),(c). If the court did not impose alonger
sentence, theyouth offender wasentitled to rl ease under supervisonwithinfour yearsof conviction, and
unconditiond dischargewithinsx years. 18 U.S.C. 885010 (b), 5017 (c). If the court imposed alonger
sentence under the FY CA, the youthful offender was entitled to supervised release two years prior to the

expiration of the specified term. 18 U.S.C. 88 5010 (c), 5017 (d).

TheD.C. Board of Pardleimplemented the FY CA commencingin 1972. Theregulaion, currently

codified at 28 DCMR 88 233 et seq1., wasinitidly promulgated as Title9 DCRR Ch. 111, § 106 (1972).

3 See D.C. Code § 24-1231 (a)(1) & (2) (1999 Supp.).
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Theregulation has been renumbered, but remainsin efect to guide theimplementation of the FY CA. The
regulation was obvioudy petterned toimplement the FY CA. Two of thefour subsections of § 233 contain
specific referencesto theFY CA, 88 233.2 and 233.3, dthough subsection 233.1 and 233.4 do not, and

the definitions section, 8 199.1, defines* committed youth offender” as one committed under the FY CA.

Bogan was sentenced under the D.C. Y outh Act rather thanthe FY CA. Underthe D.C. Youth
Adt, youth offenders are sentenced to an indeterminate sentence, up to amaximum commitment. TheD.C.
Y outh Act, however, unlikethe FY CA, providesthat ayouth offender “ shdl servethe sentence of the court
unless sooner rleased” by the United States Parole Commisson. D.C. Code 8§ 24-803 (b) (1996 Repl.).
Thus, whiletheFY CA created aschemewhereby youth offenderswere mandatorily released onparole
two years prior to the expiration of their sentence, the D.C. Y outh Act does not use that scheme but
providesthat youth offenders are to serve their term in confinement unlessreleased on parole a the
discretion of theBoard. Theplaintextsof 28 DCMR 88§ 199.1 and 233.1 apply only to youth offenders
sentenced pursuant to the FY CA, rather than to persons|like Bogan sentenced under the D.C. Youth Act.

Thus, Bogan is not entitled to be released at |east two years before his mandatory release date.

Bogan, citing theBoard’ sown regulaions, dso arguesthat the decison of the Board wasin error
because he completed dl of the programsthe Board had listed in the 1996 order asmandatory before

recond deration and was, therefore, entitled to be rdleased on pardle. “\Wedo not review the merits of the
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Board' sdecisgonin denying parole, and arelimited to areview of the procedures used by the Board in
reachingitsdecison.” Smithv. Quick, 680 A.2d 396, 398 (D.C. 1996) (citing Bennett v. Ridley, 633
A.2d 824,826 (D.C. 1993)). Further, “theDidrict’ s parole scheme doesnot cregte. . . aliberty interest
in the granting of parole.” Id. (citing McRae v. Hyman, 667 A.2d 1356, 1361 (D.C. 1995)).

Accordingly, Bogan cannot prevail on this contention.

Bogan avershy afidavit that hewas not served with acopy of the Didrict’ sanswver to the Superior
Court’ sorder to show causewhy awrit of habeas corpus should not issue, and thereforewas denied an

opportunity to traverse the return, as permitted by D.C. Code § 16-907 (1997 Repl.).

Whenaprisoner filespetition for awrit of habeascorpus, “if thefactsset forth inthe petition make
aprimafadecas, [thecourt] shdl forthwith grant thewrit. ...” D.C. Code 8 16-1901 (a). Oncethewrit
has been granted, the authority detaining the prisoner must “meake return of thewrit and causethe person
detained to be brought before the court or judge, according to the command of thewrit.” D.C. Code

§16-1902 (1). Only then may the prisoner “traverse the return thereto.” D.C. Code § 16-1907.

Inthisingtance, Bogan filed apetition for awrit of habeascorpus. The Superior Court, without
determining whether the petitioner had made out aprimafacie case, issued an order directing the Didrict

to show causewhy thewrit should not issueand ordered the Didrict to serve Bogan withitsanswer. The
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Didrict filed itsanswer and gopended acertificate of sarvice upon Bogan.  The Superior Court then denied
the petition, and did not issuethewrit. Becausethewrit had not been granted, the authority detaining
Bogan was not required to “make return of thewrit. . ..” D.C. Code § 16-1902 (1). Therefore,
technicdly, Bogan never acquired aright to* traversethereturn.” In proceeding by show causeorder, the
Superior Court acted properly in ordering the Didtrict to serve Bogan with itsanswer to the show cause
order. Seegenerally, Super. Ct. Civ. R. 5(a); seealso, Irani v. District of Columbia, 292 A.2d
804, 806 n.9 (1972) (dicta) (habeas corpus applicationsgoverned by rulesof civil procedure(citing 9
Moore Federd Practice, 919 (2d ed. 1970))). Wenead not resolvethefactud question of whether Bogan
wasactudly served because Bogan has had thefull opportunity to present his subgtantive daimsin this

appeal, and we find them lacking in merit.

Accordingly, weaffirm the order of the Superior Court denying Bogan' spetition for awrit of

habeas corpus.

Affirmed.





