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Before TERRY and ScHWELB, Associate Judges, and PryoRr, Senior Judge.

ScHwELB, Associate Judge: The principal question presented in these consolidated appealsis
whether the District of Columbia Trustee for Offender Supervision' exceeded his legal authority by
unilaterally promulgating a“directive’ requiring the District of ColumbiaBoard of Parole (“BOP’ or “the
Board’) toissue paroleviolator warrantsin situationsin which the Board' sregulations render that decision
discretionary. The Trustee had reasonto believethat prior to theissuance of Directive No. 001, prisoners

whose parole should have been revoked had been alowed to remain on the streets and had committed

additiond violent crimes. The Directivewasobvioudy issued to remedy this Situation, and the procedures

! The Officeof the Digtrict of Columbia Pretrid Services, Defense Services, Parole, Adult Probation
and Offender Supervision Trusteewas created by the National Capital Revitalization and Self-Government
Improvement Act (the“Revitdization Act”), D.C. Code 88 24-1231 et seq). (Supp. 1999), which became
effective on August 5, 1997. Appellee John A. Carver assumed his duties as Trustee for Offender
Supervision on October 2, 1997.
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that it ordains may well be along overdue step in theright direction. Nevertheless, we are compelled to
conclude that the Revitalization Act, see note 1, supra, does not authorize the Trustee to override the
Board' svalidly issued regulations without following the appropriate statutory procedures. Wetherefore

reverse thetrial judge’ s orders upholding Directive No. 001.

TheDigtrict of Columbiaparole statute authorizesthe BOP, inter alia, to “determineif and when
to terminate parole or conditional release or to modify the terms or conditions of parole or conditional
release” D.C. Code§24-201.2 (a) (1996). The statutefurther providesthat if the Board, or any member
of the Board, hasreliableinformation that a prisoner hasviolated his parole, then the* said Board, or any
member thereof, . .. may issueawarrant to any officer hereinafter authorized to executethe samefor the

retaking of such prisoner.” D.C. Code § 24-205.

Pursuant to its authority under D.C. Code § 24-201.3, the Board has provided by duly

promulgated regulation as follows:

The Board or amember of the Board may dect to issue aviolator warrant
inthose caseswheretheonly violation of paroleisthe aleged new offense
for which the parolee hasbeen arrested. The Board shall make awritten
determination asto whether thereis probable cause to believe that the
parolee has committed the crimefor which he or shewasarrested and as
to the following:

(&) Risk to the community if the parolee is allowed to
remain on parole;

(b) History of the parolee while under supervision;

(c) Whether the parol ee has other outstanding criminal
charges; and

(d) Seriousness of the offense for which the parolee has
been arrested.



28 DCMR § 217.3 (1987).

TheBoard' sregulationsfurther provide that wherethereis probable causeto believe that aparolee
has committed or attempted to commit one or more of certain enumerated criminal offensesthe Board
“shall issue aviolator warrant.” 28 DCMR § 217.7 (emphasis added).? Where such probable cause
relates to an offense not enumerated in 8 217.7, however, the issuance of awarrant is discretionary, and

the Board is required to base its decision on the criteria set forth in 28 DCMR 88 217.3 and 217.6.2

? These offensesinclude:
(1) D.C. Code § 22-2101 (Abduction);
(2) D.C. Code § 22-501 (Aggravated Assault);
(3) D.C. Code § 22-401 (Arson);
(4) D.C. Code § 22-1801 (Burglary);

(5) D.C. Code § 6-2311, § 22-3202 and § 22-3203 (Firearms
Violations);

(6) D.C. Code § 22-501, § 22-2401 or § 22-2403 (Homicide);
(7) D.C. Code § 22-2901 (Robbery);
(8) D.C. Code § 22-2801 and § 22-3501 (Sexual Assault);

(9) D.C. Code § 33-541, § 33-542, § 33-543 and § 33-603 (Felony
Drug Law Violations); or

(10) the use, possession, or distribution of phencyclidine (PCP).

¥ 28 DCMR § 217.6 provides asfollows:

With respect to the discretionary issuance of aviolator warrant, the
following shall apply:

(& Action shal betaken in context of an anaysisof al
pertinent information and circumstances surrounding the
(continued...)
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On October 28, 1997, the Trusteeissued Directive No. 001, which providesin pertinent part that
if aparoleeischarged with acrimina offensewhile under parole supervision, then“[ijnany such casein
whichajudicid officer finds probable cause that aparolee has committed anew crime, the Board of Parole
will adopt that finding of probable cause and within one business day issue aparole [violator] warrant.”
The requirement that awarrant beissued upon ajudicia finding of probable causeisnot limitedto cases
inwhich that finding rel atesto one of the offensesenumerated in 28 DCMR § 217.7. The Directivethus
purports to make issuance of a warrant mandatory under circumstances in which it was previously

discretionary.

Appellants Larry Teachey, Vernon Powell, and Brian A. Ellisonwere all on parole at thetime
Directive No. 001 was promulgated. Each appellant was thereafter rearrested for an offense asto which

issuance of awarrant was discretionary under the Board' sexisting regulations. In conformity with the

¥(....continued)
alleged violation and shall consider the history of the
paroleewhileunder supervision, including, among other
factors, the following:

(1) Any previous drug law violations;
(2) Employment status,

participation i n(Be&nnelinpeoyeactattern of
(4) Family stability;

(5) Other violations of parole conditions;
and

(6) Whether the aleged violations
represent a pattern of abuse which is
indicative of serious problems with
parole adjustment; and

(b) It shall bethe general policy of the Board to issuea
violator warrant if thereisevidenceof illegd distribution,
purchase, possession, or useof any controlled substance.
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requirementsof Directive No. 001, the Board issued paroleviolator warrants against al three appel lants.
By separate petitions for writs of habeas corpus,* the gppellants chalenged the Trustee' s authority to issue
Directive No. 001 and the Board' s authority to issue warrants pursuant to that Directive. Thetrid judge
summarily denied each appellant’ s petition, ruling that the Directive was a permissible exercise of the
Trustee' sauthority under the Revitdization Act “to direct theactionsof . . . the Board of Parole”” SeeD.C.
Code § 24-1232 (b)(2). Thesetimely appeals followed.

By the time these appeal s were argued, none of the appellants was being detained on a parole
violator warrant issued by the Board. Teachey had entered a guilty pleato anew offense, and his parole
had been revoked. After considering the new chargesagainst Powell and Ellison, the Board decided that
each man should remainon parole.® Arguing that “there are no collateral consequences flowing from their
pre-hearing detention and [that] theissues are not capable of repetition, yet evading review with respect

to theseparticular appellants’ (emphasis added), the appellees ask usto dismiss these gppeal s as moot.

InTyler v. United States, 705 A.2d 270 (D.C. 1997) (en banc), wereversed apretria detention
order in spite of thefact that, while the appeal was pending, the defendant had entered apleaof guilty to
the offense for which he had been detained. We thus decided the merits of the issue even though the

defendant would not personally benefit from areversal of the detention order. We stated in Tyler:

Thereisno doubt that evenif Tyler wereto prevail onthe meritsof his
appedl, theresult would have noimpact on himinthiscase becauseheis
no longer being detained pretrial, but is serving the sentenceimposed as

* Named as respondents in these petitions were the Trustee, three members of the BOP, and the
Director of the District of Columbia Department of Corrections.

®> Ellison’s parole was revoked, but he was immediately reparol ed.
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aresult of hisguilty plea. However, we do not apply a strict rule of
mootness to dismiss a case because it no longer affects the particular
appellant, if it presents amatter of importance that islikely to recur, yet
evadereview with respect to otherssimilarly situated. Lynchv. United
Sates, 557 A.2d 580, 582 (D.C. 1989) [en banc]; contra, Murphy v.
Hunt, 455 U.S. 478, 482 (1982).©® Specifically as concerns issues
arising from pretria detention, notwithstanding the defendant’ sright to
expedited consideration by way of amotion for summary reversal, we
haverecognizedthat it isaltogether probabl ethat thelimited period during
which aperson may be detained pretria could expire before an apped is
heard on the merits. See United Sates v. Edwards, 430 A.2d 1321,
1324 n.2 (D.C. 1981) (en banc).

Id. at 273.

Theissue presented in these appeal sisjust as capabl e of repetition aswas the question that we
considered in Tyler. It would likewise be as difficult in thistype of case asit wasin Tyler to obtain
effectivejudicia review during the period of detention that precedesthe parole revocation hearing. The

appellees’ claim that these appeals are moot is thus at odds with our en banc decision in Tyler.

Indeed, this case presentsmore compelling reasons than Tyler did for declining to dismissthe
appealsasmoot. In Tyler, the dissenting judges argued that “the chance of recurrence of the events
presented hereisdim.” Id. at 281. Thetwo concurring judges agreed that the preciseissue was unlikely
toariseagaininthesameform. Id. at 279. Inthiscase, on the other hand, recurrence of theissue here
presented isinevitable. If wewereto dismissthe present appealsasmoot, then pursuant to Directive No.
001, paroleviolator warrants could, and probably would, beissued automatically, and without the exercise
of BOP discretion, even in cases in which, under the regulations, the issuance of such awarrant is
discretionary. If, as we conclude below, the Trustee lacked the authority to override the Board's

regulations, thenit isappropriatefor thiscourt soto hold in thiscase, in order to ensurethat, in thefuture,

® QOur approach to mootnessissuesis less rigorous than that of the federal courts, which require a
showing that theissueis capabl e of repetition but evadesreview with respect to the individua petitioner.
See McClain v. United Sates, 601 A.2d 80, 81-82 (D.C. 1992).
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the Board eschews the automati c i ssuance of awarrant upon ajudicia finding of probable cause, and

instead exercises its discretion where the regulations require it to do so.

The Trustee and the BOP next contend that the orders appeal ed from should be affirmed because
theBoard’ sissuanceof paroleviolator warrants against the appellantswas consistent withitsregulations.
Focusing on the sequence of thefirst two sentences of 28 DCMR § 217.3 (quoted at page 2, supra), the
appellees assart that the regulations permit the Board, or amember of the Board, to issue aparole violator
warrant before exercising discretion as directed in 8 217.3 and before issuing the required written
determination. The detention of the appellants was therefore proper, according to the appellees,
notwithstanding thelack of aprior written determination, and in spite of thelack of any showing that the
Board in fact exercised discretion as required by 88 217.3 and 217.6.

The premise on which the Trustee and the BOP predi cate this contention is questionable. Wedo
not believe that the sequence of the sentencesin § 217.3 demonstrates an intention on the part of the Board
to permit theissuance of awarrant, with its consequent restriction of theliberty of the citizen, before the
exerciseof discretion, and in advance of the consideration of thefour enumerated discretionary factors
which the regulation explicitly requires. Seealso 8 217.6. Under the theory espoused by the appellees,
aparolee could legitimately be arrested on awarrant without the prior exercise of discretion, but would
have to be released within some unspecified timeif the Board' s subsequent inquiry into factorsrelevant to
itsexercise of discretion led the Board to believethat thewarrant should not have beenissued. Although
detention pursuant to aparole violator warrant isregulatory rather than punitive in nature, the appellees

position has a certain Alice-in-Wonderland quality’ — detention may be ordered, according to the

" Cf. “Sentencefirst — verdict afterward.” LEwisCARROLL, ALICE'SADVENTURESIN WWONDERLAND
(continued...)
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appellees, before, rather than after, the requisite assessment of discretionary factorsinforming the decision

whether or not to detain has been completed.

But evenif —and itisabig if —we were to accept as permissible the appellees’ unorthodox
sequenceof arrest firdt, exerciseof discretionlast, wetill could not affirm the orders apped ed from without
first deding with the conflict between Directive No. 001 and the Board' sexisting regulations. Under these
regulations, as construed by the appellees (including the Board), the Board had the authority, in the
exercise of itsdiscretion, to issue the parole warrants before making the written determination required
by § 217.3. The appelleescannot reasonably contend (and do not contend) that under the regulation, the
Board wasobliged toissuethewarrant prior to making the discretionary determination specified inthe
regulation. Even under the appellees congtruction, the Board had theright under § 217.3 to exercise
discretion beforeissuing aparole violator warrant. Under Directive No. 001, on the other hand, the Board
was obliged to issue each warrant upon ajudicia finding of probable cause, and had no discretion to
declinetodo so. Infact, thereisno evidencethat the Board exercised itsdiscretion either before or after

issuing the parole violator warrants; on the contrary, the Board ssmply complied with the Directive.

An exercise of discretion must be founded upon correct legal standards. See, e.g., InreJ.D.C,,
594 A.2d 70, 75 (D.C. 1991). “A didtrict court by definition abusesitsdiscretion when it makes an error
of law,” Koon v. United Sates, 518 U.S. 81, 100 (1996), and the same is true of the BOP. Wherea
judge (or agency) isinvested with discretion to choose between permissible alternatives, but does not
recognize the existence of such discretionary authority and therefore failsto exerciseit, then that failure
constitutes an abuse of discretion. See, e.g., Johnsonv. United Sates, 398 A.2d 354, 363 (D.C. 1979);
InreT.M., 665 A.2d 207, 212 (D.C. 1995). We agree with the appellantsthat “[a] policy mandating the

issuance of warrantsfor dl offensesis contrary to aregulation mandating theissuance of warrantsfor some

’(...continued)
(1865).
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offenses, and mandating the exercise of discretion for [other offenses].” Accordingly, if the Board's
obligation under itsregul ations to exercise discretion survived the promul gation of Directive No. 001, then
the automatic issuance of the warrantsfollowing the rearrest of the appellantsand thejudicia finding of

probable cause constituted an abuse of discretion.

The Revitalization Act, aswe have seen, providesthat the Trustee“ shdll . . . [h]ave the authority
todirect theactionsof [, inter alia,] the Board of Parole of the District of Columbia....” D.C. Code8
24-1232 (b)(2). Theappelleesassertintheir brief that this provision permitsthe Trustee “to direct the
actionsof theBoardinfulfillingitsstatutory duties,” and that these dutiesinclude* determining whether and
how to revoke one' s parole.” According to the appellees, “[p]romulgating guidelines relating to the

manner in which parole violator warrants areissued is clearly within the scope of the Trustee sauthority.”

The appelleesinvoke the“ plain language” doctrine, but in this case, in our view, the statutory
languageisnot so plain, and the appellees’ interpretation of it isunpersuasive. The appellees point out,
quite correctly, that the statute contains no provison limiting the Trustee' sauthority to direct the actions of
the BOP, and they maintain that hisauthority isthereforeunrestricted. But if thispositioniscarriedtoits
logical conclusion, then the Trustee would be authorized to direct the Board to take any action whatsoever,

whether or not that action was consistent with the existing statutory and regulatory scheme.

Such acongruction of asingle-sentencegrant of authority isdubiousto say theleast. “Thecardind
principleof statutory construction isto save and not to destroy.” NLRB v. Jones& Laughlin Sed Corp.,
301 U.S. 1, 30(1937). Repedsby implication are not favored, and we will not deem existing law to have
beenimplicitly repealed unlesstheintention of thelegidatureis* clear and manifest.” United SatesParole
Comm'n v. Noble, 693 A.2d 1084, 1087 (D.C. 1997) (citation omitted), aff' d, opinion adopted, 711
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A.2d 85 (D.C. 1998) (en banc) (adopting division opinion). The Revitalization Act therefore should not
be read as permitting the invalidation of District of Columbialaw by an administrative official unlessno
reasonable aternative construction exists. Cf. City of Yonkersv. United Sates, 320 U.S. 685, 690
(1944) (where afederal agency claimsauthority to act in adomain ordinarily reserved to state or local
authorities, “the justification of the exercise of the federal power must clearly appear”). In light of these
authorities, we conclude that the Revitalization Act does not authorize the Trustee to order the Board to
violateexigting law. That, inour view, isthe most reasonableinterpretation of thewordsthat Congresshas

written.

But if the Trustee may not order the Board to act in contravention of the law, then Directive No.
001 cannot be sustained. “[An agency] isbound by itsown vaidly promulgated regulations.” Abdullah
v. Roach, 668 A.2d 801, 805 (D.C. 1995) (citationsomitted). “A regulation hastheforce and effect of
law, much likeastatute.” Hutchinsonv. District of Columbia, 710 A.2d 227, 234 (D.C. 1998) (citation
omitted). Indeed, it haslong been*awell accepted principlethat rules of practice, pleading, procedure
and evidence promulgated by an adminigtrative agency under proper legd authorization have theforceand
effect of law.” Mallory Coal Co. v. National Bituminous Coal Comn'n, 69 App. D.C. 166, 173, 99
F.2d 399, 406 (1938) (footnote omitted). Regulations may, of course, be repealed or amended, and new
rules and regulations may be adopted, but such changes must be effected in conformity with prescribed
statutory procedures. See, e.g., the Digtrict of Columbia Adminigtrative Procedure Act (DCAPA), D.C.
Code 88 1-1501 et seq. (1999); Webb v. Digtrict of Columbia Dep't of Human Servs., 618 A.2d 148,
151 (D.C. 1992) (per curiam).? The BOP s parole regul ations having been duly promulgated, they arethe

8 Contrary to the position taken by the appellees, Directive No. 001 is not an internal agency practice
and procedure” primarily directed toward improving the efficient and effective operations of an agency, not
toward adetermination of therightsor interestso[r] affected parties.” Battertonv. Marshall, 208 U.S.
App. D.C. 321, 329 n.34, 648 F.2d 694, 702 n.34 (1980). Rather, the Directive determines the
circumstances under which a parolee may be deprived of hisliberty. Itisa statement “of general or
particular applicability and future effect designed to implement, interpret or prescribelaw or policy or to
describethe. . . procedure or practice requirements of the [BOP],” D.C. Code § 1-1502 (6); see also

(continued...)
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law, and the Board must follow them unless and until they have been rescinded or amended in the manner
prescribed by law. The Revitalization Act cannot fairly beread as having effected apro tanto implied
repeal of the DCAPA.

Theregulations, aswe have noted, require the exercise of discretion by the Board in relation to the
issuance of paroleviolator warrants against thethree appellants. Directive No. 001, on the other hand,
requiresthe Board to issueawarrant automaticaly upon ajudicia finding of probable cause, and prohibits
the exercise of discretion inthat regard. The Trustee hasthus ordered the Board to engage in conduct
contrary to its regulations, and therefore contrary to law. 1n doing so, he has exceeded the authority

conferred upon him by the Revitalization Act.

Our conclusioninthisregardishbolstered by the statutory schemeasawhole. The Revitaization
Act providesthat the Didrict of ColumbiaBoard of Parolewill ultimately be abolished, and that its authority
isto betransferred to the United States Parole Commission (USPC). SeeD.C. Code § 24-1231. The
office of the Trusteeisatemporary one; the position will continueto exist only until the Digtrict of Columbia
Offender Supervisor, Defender and Courts Services Agency has been established pursuant to § 24-1233.

The Revitdization Act further providesthat after the USPC assumesthe BOP sduties, the USPC
shdll, with exceptionsnot hererelevant, “ exercisethe authority vested init by this section pursuant to the
parolelawsand regulations of the District of Columbia.” D.C. Code § 24-1231 (c) (emphasisadded).

Astheappelantspoint out intheir brief, “[i]t isimplausible[that] Congress could haveintended to allow

§(...continued)
Webb, supra, 618 A.2d at 151, and is therefore subject to the requirements of the DCAPA.

Moreover, D.C. Code § 24.201.3 providesthat “the Mayor shall promulgate proposed rulesto
implement the provisionsof 88 24-201.1 to 24-201.3.” These provisionsdeal with the BOP sauthority
to revoke parole, and thus logically embrace the issuance of parole violator warrants as a step in the
revocation process.
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the Trustee — atransitional official —to exercise greater power over [District of Columbia] parole

regulations than the agency responsible in the long term — the [United States] Parole Commission.”

The gppellees emphasize the public safety consderationsthat led to the issuance of Directive No.
001. Werecognizetheimportance of these concerns. Thiscourt, however, hasthe obligation toinvdidate
even acongructive and sensble measureif theissuing officia has exceeded hisauthority by promulgating
it. That iswhat happenedinthiscase. If the proceduresin Directive No. 001 are deemed to be in the best

interests of justice, the statute or the regulations may be amended accordingly.®

We turn to the question of relief. The appellants ask this court to declare that the Board abused
its discretion by issuing the disputed paroleviolator warrants. We have effectively granted thisrelief inthe

preceding sections of this opinion.

Teachey and Ellison both assert that the erroneous issuance of the warrantsirreparably tainted the
subsequent revocation of their parole. They ask that the orders of revocation be set aside and that the
good timethat they have forfeited, see Noble, supra, berestored. These claims are atogether without

merit.

It does not appear from the record that either Teachey or Ellison has sought relief in thetrid court

° Contrary to the position taken by the appellants, the comparatively modest due process requirements
enunciatedin Morrissey v. Brewer, 408 U.S. 471, 479-85 (1972), should not present aserious obstacle
to the legidative adoption of the Directive' s procedures or to an appropriate revision of the Board's
regulations.



13
from the revocation of hisparole.® Thefocus of thelitigation has been, and remains, thevdidity vel non
of the appellants’ pre-revocation detention on the basis of parole violator warrants issued pursuant to
DirectiveNo. 001. But even assuming, arguendo, that achallengeto the revocation ordersis properly
before us, the appropriate remedy for an erroneousorder of detentionisthereversd of that order, and the
defendant is not entitled to the dismissal of the underlying charge. See, e.g., Mack v. United States, 637
A.2d 430, 432 (D.C. 1994)." Teachey has entered a plea of guilty to a serious felony — aggravated
assault while armed —which he committed in violation of hisparole. Heisinno position to claim that the
order of revocation should be set aside or that he should be treated as though he had complied with the

conditions of his parole.*?

Finaly, Teachey and Ellison have requested this court to order the expungement of all records
pertaining to therevocation of their parole. If wewereto grant thisextraordinary relief, the appellants
would be able to assert, without contradiction in the record, that they did not violate the terms of their
parole, wheninfact they did. Moreover, their request for expungement is not based on any claimed defect

in the revocation proceedings themselves, but solely on anirregularity in their pre-revocation detention.

Expungement isadrastic remedy. It effectively rewriteshistory. In some measure, expungement

concealsthe truth and creates amideading record, for events which actualy happened are made to appear

10" At the time the appellantsfiled their habeas corpus petitions, their parole had not yet been revoked.

1 “[T]he proper remedy for noncompliance with the protectionsincluded in the statutory scheme[for
preventive detention] is to reconsider the defendant’ s detention without bond, not to terminate the
prosecution.” Mack, supra, 637 A.2d at 432.

2 Teachey’ srelated claim —that heis entitled to immediate release —islegally frivolous, abeit not
atogether lackingin chutzpah. Onewho committed an armed felony while on parolefor another dangerous
crime -- in Teachey’ s case, attempted distribution of PCP — has no right to be at liberty.

Ellison was reparoled immediatdly after his parole was revoked, and he therefore has no occasion
to emulate Teachey and request that he be released. Like Teachey, however, Ellison was found to have
violated his parole, and he has no valid claim for restoration of good time credits.
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not to have happened at all. Such relief hasbeen authorized under narrow circumstanceswhereinjustice
would otherwise result. See, e.g., Super. Ct. Crim. R. 118 (a) (court may order arrest records sealed
“[f]or good cause shown and to prevent manifest injustice”); cf. Latimore v. United Sates, 597 A.2d
362, 364-65 (D.C. 1991) (expungement of crimina records of youthful offenders pursuant to District of
ColumbiaY outh Rehabilitation Act, D.C. Code 88 24-801 et seq. (1996)). Teachey and Ellison have

cited no authority, and we know of none, which would support such aremedy in this case.

VI.

For the foregoing reasons, the orders appealed from are reversed. Having concluded that the
Board abused itsdiscretion inissuing the paroleviolator warrants, we would ordinarily remand the case
to the Board with directions to exercise its discretion in conformity with its regulations. In light of
developments since the warrants were issued, however, thereisno longer any occasion for such aremand.
Theappellants requestsfor additiona relief, beyond adeclaration that the Board abused its discretion by

issuing the warrants, are denied.

So ordered.





