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Before TERRY and Ruiz, Associate Judges, and KErN, Senior Judge.

Ruiz, Associate Judge: This apped isfrom the probate court’ s order granting appellees * 12
(b)(6) moationand dismissngwith prejudicethecomplaint of gppelant, T. Carlton Richardson, toestablish
alost or destroyed will of the decedent, 1saac R. Barfidd, and to gppoint agpecid adminidrator to protect
the property of theestate. On gppeal, Richardson assertsthat the court erred in considering matters
outsdethe pleadings, namdy hisbar discipline record, without tresting the motion asonefor summary
judgment and providing himwith the requisite natice and opportunity to respond. See Super. Ct. Civ. R.

12 (b) (where* matters outs de the pleading are presented to and not excluded by the Court, the motion

! Karen B. Sampson, Charmaine B. Sutton and FeliciaB. Perkins, daughters of the decedent, and
Verdelle B. Cox, mother of the decedent, are the appelleesin this case.
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shdl betrested asonefor summary judgment and digposed of asprovided in Rule 56, and dl partiesshdl
be given reasonable opportunity to present” dl rdlevant materid). Inthe dternative, he arguesthat the
probate court erred in granting gppdlees 12 (b)(6) motion on the groundsthet hiscomplaint falled to dlege
facts aufficient to support hisdam of ganding with regard to Barfid d sestate or to support the existence
of awill. Becausewe concludethat the probate court did not rely on matters outside the pleadingsin
dismissng the complaint, and that Richardson’ scomplaint falled to Sateadam uponwhich rdief canbe
granted, we affirm the probate court’ sorder granting appellees’ 12 (b)(6) motion and dismissing

Richardson’s complaint.

l.

OnAugust 17,1997, Issac R. Barfield, aDigtrict of Columbiaresident, diedinacar accident.
Richardson, an estate planner and one of Barfidd'scdlosefriends, offered hissarvicesto Barfidd'sfamily
followingthedeeth. Althoughthefamily initidly engaged Richardsontorepresent theminmeatterspertaining
totheedtate, gppelee Sampson, oneof Barfidd'sdaughters, terminated thisarrangement several weeks
|ater after discovering that Richardson'slicenseto practicelaw had been suspended in Floridaand the
Digtrict of Columbia,? both jurisdictions where probate proceedings were necessary to settle Barfidld's

estate.

2 SeeIn Re Richardson, 692 A.2d 427 (D.C. 1997) (three-year suspension with reinstatement
conditioned upon proof of fitness), cert. denied, 522 U.S. 1118(1998); FloridaBar v. Richardson, 604
$0.2d 489 (Ha 1992) (granting petition to resgn with leave to seek rendatement after threeyearsinlieu
of disciplinary proceedings).
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Following Barfield's deeth, and on Richardson's recommendation, thefamily conducted asearch

for awill or estate planning document a Barfield'shomein the Didtrict of Columbiaand a hismaother’'s
resdencein Horida. Thefamily dso searched Barfidd'soffice a Howard University School of Law and
both hishome and work computersto ascertain whether Barfield had drafted atestamentary document.
Additiondly, Richardson attempted to locate awill by contacting variousbanksin the Didrict of Columbia
andin Floridato determine whether Barfield had rented asafety deposit box. To date, nowill or estate

planning document has been located.

Notwithstanding thefailureto locateawill despitethese efforts, Richardson filed acomplaint
damingthat Bafidd died testate.® Thecomplaint alegesthat on numerousoccasionsBarfidld had told
Richerdson that he had prepared awill which named Richardson and MeeraKashyap, afriend of Bafidd's
who aso died in the accident, as co-executors of thewill, and Barfild's mother and now-decessed sister
ashendfidaries Richardson further aleged that Barfield never indicated to him that he hed provided for
his childrenin hisestate plan.” On the basi's of these representations, Richardson asked the probate court
to determine whether awill exissand, if so, whether the origina will islost or destroyed. In addition,
Richardson requested the gppointment of aspecid adminigrator to protect theassetsof Barfiedd'sestate

pending gppointment of apersond representative. To demondrate anding to petition the probate court

% Appellessdlegetha Richardson filed thiscomplaint after Sampson terminated hisauthority to act on
behdf of thefamily and hisattempt tofile apetition for probate of Barfid d's estate was denied for lack of
standing.

* Inhishrief, Richardson mantainsthat Barfield had been estranged from his children and that, dthough
thelir relationship had improved in recent years, it was still distant.
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regarding Barfid d'sestate, Richardson assarted thet heisboth the™ putativetestate persond representative”
and acreditor of Barfield'sestate.® Inthe order granting appellees’ 12 (b)(6) motion and dismissing
Richardson’scomplaint, the probate court queried why Richardson would havefiled such acomplaint
unlesshewasrepresenting theinterests of adient, and noted that if Richardson was advocating for adiert,
hewasinvidation of theDidtrict of ColumbiaCourt of Appedlsdedisontemporarily suspending hislicense
to practice law. Richardson filed amotion to reconsider the order dismissing his complaint, which the

probate court denied for the same reasons as set forth in the original order.

.

Inreviewing thegrant of a12 (b)(6) mationto dismissacomplaint for fallureto gateadam, this
court gppliesthesame standard asthetrid judge, i.e. “weaccept thedlegations of thecomplaint astrue,
and condruedl factsandinferencesinfavor of theplaintiff.” Atkinsv. Indudtrial Telecommunications
Assn, 660 A.2d 885, 887 (D.C. 1995). "Becauseamotion to dismissacomplaint under Rule 12 (b)(6)
'presents questions of law, our andard of review for dismissal for fallureto gateaclamisdenovo.' ™
Fraser v. Gottfried, 636 A.2d 430, 432 n.5 (D.C. 1994) (quoting Johnson-El v. Digtrict of Columbia,

579 A.2d 163, 166 (D.C. 1990)).

® Shortly after Richardson’s complaint wasfiled, appellee Sampson and Dena Reed filed aprobate
petition and request for gppointment as persond representatives of Barfidd'sestate. See D.C. Code 88
20-301, -303, -304 (1997). The probate court issued their letters of administration, and appelleesfiled
their consent.
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Richardson makestwo principa arguments on gppedl. He contends that the probate court’s
improper condderation of amétter outsdethe pleadings, hisbar discipline history, prgudiced itsdecison
onthemeits. Hedso maintainsthat he dleged sufficient factsto survive a 12 (b)(6) motion, both onthe

issue of standing and on the issue of the existence of awill.

A. Order on Appeal

At the outset, we address the question of which order ison apped. On December 12, 1997,
Richardson filed amotion to recongder the November 24, 1997 order dismissing hiscomplant. Asthis
motion wasfiled within 10 days of the court’ sorder, we congder it aRule59 (e€) motion which tolled the
timefor filingan goped. See Coleman v. Lee Washington Hauling Co., 388 A.2d 44, 47 (D.C. 1978),
super ceded on other grounds by statute as stated in Perry v. Sera, 623 A.2d 1210 (D.C. 1993).
Therefore, Richardson’ sFebruary 19, 1998 noticeof ppedl wastimely filed within 30 daysof theprobate
court’ s January 22, 1998 order denying the motionto reconsder. SeeD.C. App. R. 4 (8)(2) (party has
30 daysafter entry of ajudgment or order tofile notice of goped). Because Richardson initiated this metter
by complaint, hismotion to reconsder istermed aSuper. Ct. Civ. R. 59 (€) mationrather than a Super.
Ct. Prob. R. 130 motion. See Super. Ct. Prob. R. 130 (“Any person who isaggrieved and participated
in the determination of atrid court . . . order . . . in any matter not initiated by complaint ... ina
decedent’ s estate proceeding, may seek recong deration thereof . . .) (emphasis added); see also Super.
Ct. Prob. R. 1 () (“Except whereincons sent with the provisons of the Probate Divison Rules. . . the
Superior Court Rulesof Civil Procedureare gpplicableto proceedingsinthe Probate Divison.”). Thus,

we review the probate court’s order dismissing Richardson’s complaint for failure to state a clam.
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Inthesubsequent order denying Richardson’ smationto reconsder thedismissal of hiscomplaint,
the probate court d o addressad gopeless maotion for Rule 11 sanctions, requiring additiond briefing from
Richardson beforedeterminingif anevidentiary hearingwasnecessary. Inhisbrief ongpped, Richardson
representsthat no further proceadings on the Rule 11 motion had been conducted as of thetime the brief
wasfiled. The pendency of the Rule 11 matter does not, however, preclude usfrom considering
Richardson’sdamson goped. See Weaver v. Grafio, 595 A.2d 983, 986 (D.C. 1991) (because Rule
11 motionis*collaterd to” and“ separatefrom” adecision onthe merits, an order disposing of dl issues
except Rule 11 sanctionsisimmediately gpped able) (citation omitted). Thus, weturntothetrid court's

dismissal of Richardson's complaint for failure to state aclaim.

B. Disciplinary record.

Richardson assartsthat the probate court’ sreferencesto hisdisciplinary recordinitsorder granting
gppellees 12 (b)(6) motion demondratethat the court erred in cond dering mattersoutsdethe pleading,
thereby converting themationinto arequest for summeary judgment without allowing himto supplement the
complaint. Super. Ct. Civ. R. 12 (b) states in pertinent part:

If, on amotion asserting the defense numbered (6) to dismissfor falure of the pleading to date a

clamuponwhichrelief can be granted, matters outside the pleading are presented to and not

exduded by the Court, themation shdl betreated asone for summary judgment and digposed of
asprovidedin Rule56, and dl partiesshdl be given reasonable opportunity to present al meteria

made pertinent to such a motion by Rule 56.

Inthe order dismissing Richardson'scomplaint, thetria court recognized appellees reference, contained
intheir 12 (b)(6) moation, to Richardson’ s sugpenson from the practice of law inthe Didrict of Columbia

and FHorida, and queried whether Richardson was practicing law without alicense. Thesereferencesto
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Richardson’ sdisciplinary record suggest thet the court was concerned about his unauthorized practice of
law, asevidenced by its subsequent referra of Richardsonto Bar Counsdl.® Itisclear from the order,
however, thet the probate court did not rely on thisdisciplinary information in granting the 12 (b)(6) mation,
asitfully resolved that matter onthe pleadingsbefore*” addresy ing] another issuethat hasbeenilluminated
by [appdlees],” whether Richardsonwaspracticing law *in contempt of the Court of Appealssuspension
order.”” Moreover, thereisnothing in the order to suggest that the court’ s knowledge of Richardson’'s
disciplinary history inany way tainted its condderation of gppdlees 12 (b)(6) moation. At the beginning
of itsandys's, the probate court tatesthe proper 12 (b)(6) Sandard, indicating that acomplaint must be
dismissed “if it fail sto st forth factswhich, if credited, would entitle the plaintiff to the relief demanded.”
SeeFraser v. Gaoittfried, 636 A.2d 430, 432 (D.C. 1994) (explaining that a12 (b)(6) motion to dismiss
should begranted“ only if ‘it gppearsbeyond adoulbt thet [the plaintiff] can proveno set of factsin support
of hisdamwhichwould entittehim to reief’”") (quoting McBrydev. Amoco Oil Co., 404 A.2d 200, 202
(D.C. 1979)) (alterationinorigind). The probate court then applied this standard to Richardson’s

complaint and found it lacking, not because gppd lant gopeared to be advocating for adlient, but because

® The probate court’ s concern that Richardson was practicing law without alicenseisrooted in the
language of appellant’ scomplaint, inwhich he appearsto be advocating for Ms. Cox, the decedent’s
mother. The probate court'sview thet Richardson’scomplaint presentsa” questionable stuation” isfurther
supported by thefact that it isunclear on what bass Richardson can daimto represent theinterestsof Ms.
Cox, who is one of the appelleesin this case.

" Moreover, thetria court isentitled to takejudicia notice of matters of public record, such as
Richardson’ sdisciplinary higtory. See Shambley v. United Sates, 391 A.2d 264, 266 n.3 (D.C. 1978)
(takingjudicid notice of thefact that fully completed PD-251 forms, reports prepared by policeinal
crimind casesand whicharemeattersof public record, contain badicidentifying information on complaning
witness=s); Taylor v. England, 213 A.2d 821, 823 (D.C. 1965) (taking judicia notice of fact recorded
in public records of motor vehicle department).
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hefalled to dlegefacts sufficent to establish ather hisown standing or theexigence of awill. Becausethe
probate court did not err in conddering information outsde the pleadings, it properly procesded under Rule
12 (b)(6), and did not need to provide Richardson an opportunity to present additiond materid under Rule

56, before deciding to dismiss the complaint.

C. Sufficiency of the complaint.

Thetrid court dismissed the complaint becauseit conduded thet Richardson failed to dlegefacts
aufficient to support hisclamthat therewasalost or destroyed Barfidd will and that there was need for
aspecid adminigtrator. Thetrial court dso determined that Richardson had no standing to bring the
complaint ashedid not alegefactsindicaing that he wasa“ party ininteres” with regard to the Barfied

estate.

1) Standing.

Richardson’ sdaim of ganding to fileacomplaint on bendf of the Barfidd etate arisesfrom his
assartion that heisa”red party ininterest” in matters pertaining to the estate. According to Super. Ct.
Prob. R. 407 (a):®

[ nactionto contest thevalidity of awill inaccordancewith D.C. Code § 20-305, or to contest

apetition for the gppointment of apersond representative or to remove apersond representetive
who has been gppointed, . . . or to construe awill prior to gpprova of asupervised persond

8 Richardson claims standing pursuant to Super. Ct. Prob. R. 15 (8). However, Super. Ct. Prob. R.
15 (a) gppliesonly to "estates of decedents dying before January 1, 1981." Super. Ct. Prob. R. 1 (C).
Because Barfield died in 1997, the applicable ruleis Super. Ct. Prob. R. 407 (a).
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representative'sfind account . . . or any other complaint filed in the Probate Division, may be
commenced by any party in interest by filing a verified complaint with the Register of Wills.®

(Emphasis added.) An "interested person” is defined as:

(A) any person named inthewill to serve aspersond representative, until the appointment of a

persond representative; (B) apersond representetive. . . [or] (E) any creditor of the decedent

... who has timely presented a claim in excess of $500 that has not been barred or discharged.
D.C. Code §20-101 (d)(2). To support hisclam that he comes within the definition of an “interested
person,” Richardson maintainsthat heisthe" putative testate persond representative’ for Barfidd'sedtate.
The gatute doesnot, however, recognize " putative' personal representatives under an unknownwill.
Richardson mugt show ether that Barfidd'swill named him or that the probate court gppointed him asthe
persond representative. Richardson can show nelther because, other than hismereassartion that Barfidd
intended himto act as persond representetive, he offered no evidencethat awill exigs, nor couldhedam
that the court agppointed him as persond representative. See D.C. Code 8 20-302 (b) ([N]o person shdl
exerdsethe powersor assumethe duties of apersond representative unless he has been gppointed by the

Court."). Thus, Richardson does not qudify asan "interested person” under D.C. Code § 20-101

(d)(1)(A) or (B), and has no standing to contest the disposition of Barfield's estate.

Richardson dso damsthat he hasstanding under D.C. Code § 20-101 (d)(1)(E) asa"creditor”

of Bafidd'sesate, but provideslittlefactua support for thiscontention. Hedlegesonly that heloaned the

° Although acomplaint to contest the vaidity of awill may befiled by "any person,” pursuant to D.C.
Code § 20-305, Richardson doesnot contest thevalidity of awill, but instead disputesthat Barfidd died
intestate. In other words, Richardson conteststhe existence of awill, afact which must be established
before awill's validity can be debated.
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decedent an IBM Correcting Sdlectrix Typewriter which was not returned at decedent's desth.” Even
assuming that the typewriter claim could be construed as a debt, without some assertion that the
typewriter'sva ue exceeded $500, hisdaim that heisan interested person within the meaning of §20-101
(d)(2) becauseheisa"creditor” of Bafidd'sedtaeisfadly flawed. Cf. Naylor v. Mealy, 62 U.S. App.
D.C. 321, 322, 67 F.2d 693, 694 (1933) (mere assertion, without factual support, that plaintiff is
decedent'snext of kinisa"concluson of law" insufficient to preclude amotion to dismiss). Although
Richardson maintainsthat any creditor of anestate, regardlessof thevaueof thedeht, isan interested party
with standing in probate proceedings, therelevant satute does not support thisclam. SeeD.C. Code§
20-101 (d)(1)(E) (defining an "interested person” asacreditor who has presented aclaimin excess of
$500). Therefore, the probate court did not err in concluding that Richardson had no standing asa

“creditor” of the Barfield estate.*

1 Richardson’ stypewriter daimisnot part of the origina complaint, but the court'sorder dismissing
the complaint indicated that gppellant made thisargument in hisopposition tothemation to dismisshis
complaint. Noting that the typewriter isa"minor item," the statement was not made under oath, and
Richardson did not amend hiscomplaint toind ude thisinformetion, the court conduded that Richardson
was not a"creditor” within the meaning of D.C. Code § 20-101 (d)(1)(E).

" In Richardson's complaint, he aso requests the gopointment of aspecia administrator pursuant to
D.C. Code § 20-531,which provides in pertinent part:

[u]pon thefiling of apetition by aninterested party, [or] acreditor . . ., the Court may appoint

aspecid adminigtrator . . . when the appointment is necessary to protect property prior to the

appointment and qualification of a personal representative. . . .
D.C. Code§20-531 (8) (emphassadded). Asdated inthetext, Richardsonisnot an*interested person”
withinthemeaning of the atute, nor, asthetria court noted, doeshe alege sufficient factsto show that
heisa“creditor” of the estatefor purposes of 8 20-101 (d)(1). We need not decide whether theterm
“creditor” asused in § 20-531 isdefined inamanner different than for § 20-101 (d)(1). The gppointment
of agpecid adminigrator wasno longer "necessary” a thetime the probate court granted themation to
dismiss because it had appointed co-gppelee Sampson, the decedent’ s daughter, and Dena Reed as
persona representatives while the motion to dismisswas il pending. See D.C. Code § 20-531 (a)
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2) Existence of awill.

Richardson further allegesthat thetrid court erred in dismissing hiscomplaint because, ashe
argues, itwaslegdly sufficient to survivea12 (b)(6) chdlenge. AsRichardson hasno standingto bring
thiscomplant inthefirg indance, seepart C.1, upra, theissue of whether the complaint islegdly sufficent
ismoot. Assuming, arguendo, thet Richardson did have standing with regard to Barfid d' setate, thetrid
court did not errin holding that Richardson’ scomplaint “fail[ed] to st forth factswhich, if credited, would
entitle[him] totherdief demanded.” Richardson maintainsthat heisaco-executor of Barfidd' slogt or
destroyed will, but provides no factud support for thisclam other than reaying dleged conversationshe
had with Barfield regarding the decedent’ sestate plan. Appelant neither providesacopy of thedleged
will, nor offersfactsto suggest that awill wasduly executed.”” See Clark v. Turner, 87 U.S. App. D.C.
54, 55, 183 F.2d 141, 142 (1950) (proponent of lost will must establish existence of will and that will wis
duly executed); R.D. Hursh, Annotation, Proof of Due Execution of Lost Will, 41 ALR 2d 393, 410
(1955) (noting “ generdly accepted principle’ that inan actionto establish alost will, declarationsof the

testator areinadmissibleabsent corroboration of other evidence ontheissue of dueexecution). Moreover,

("[T]he Court may appoint aspecia adminigtrator . . . when the gppointment is necessary to protect
property prior to the gopointment and qudification of apersond representative. . . ") (emphads added).

2 Under D.C. Code § 18-103 (1997), awill is duly executed in this jurisdiction when it is

(1) inwriting and Sgned by thetestator, or by another personin hispresenceand by hisexpress
direction; and

(2) attested and subscribed in the presence of the testator, by at least two credible witnesses.
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even assuming that Richardson had established due execution of awill, he offersno factsto rebut the
presumption of revocation which ariseswhen awill, known to bein exigence during thetestator’ slifetime,
isnot found at the testator’ sdeeth. SeeClark, supra, 87 U.S. App. D.C. at 55, 183 F.2d at 142 (to rebut
presumption of revocation, proponent of lost will must show ether that will wasin existence a time of
decedent’ sdegth or that testator intended that will remaininforce); Webbv. Lohnes, 69 U.S. App. D.C.
318,322, 101 F.2d 242, 245 (1938) (evidenceinsufficient to support claim that decedent died testate
when dleged will wasin control of decedent until deeth and no witnessclamed to have seenwill or heard
from decedent that it was till in existence at time of death).”® Absent facts sufficient to support the
exigence of awill and to rebut the presumption of revocation, thetrid court did not err in condluding thet

Richardson’s complaint was legally insufficient.

For theforegoing reasons, the probate court’ sdismissa of Richardson’s complaint pursuant to

Super. Ct. Civ. R. 12 (b)(6) is

Affirmed.

3 Further, the proponent of alost will must prove the contents of thewill “with reasonable certainty.”
Clark, supra, 87 U.S. App. D.C. at 55, 183 F.2d at 142. Here, Richardson offers nothing more than
vague assartions, alegedly made by the decedent, that hismother and now deceasad Sgter werethemain
beneficiaries of his estate.





