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Before TERRY, FARRELL, and Ruiz, Associate Judges.

Ruiz, Associate Judge: Thisisan gpped from adenid by the Family Divison of the Superior
Court of appdlant'smotiontofilealateapped of afinding of neglect and disposition order removing
gppdlant'schildren from her custody. Fifty dayséfter the digposition order was entered, gppellant moved
for an extengon of timetofilean gppea on thegroundsthat shedid not havetimely noticeof the court's
digpogtion and that she had not been able to confer with her atorney intimeto fileatimely gpped. The

trid court denied themoation, finding that the drcumdiancesdleged by gpopd lant did not condtituteexcusable
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neglect justifying an extensontofilean untimely gpped. Weremand the casefor ahearing and further fact-
finding on the record asto the crcumstances surrounding appelant'sfailureto timely file her goped, and

for consideration of the motion consistent with the factors discussed in this opinion.

|. Background

A. Facts

Appdlant, P.V., isthemother of Am.V., bornin 1988, Ak.V., bornin 1992, and An.V., bornin
1997. OnMarch 10, 1997, the police received areport thet gppedlant had left AK.V ., then four yearsold,
a home a one with the door unsecured, and an unidentified adult mae had entered the gpartment to degp
onthe couch. P.V., who had ahistory of drug abuse, wasin custody after having been arrested that
morning for destruction of property. Ak.V.'s older sbling, theneght yearsold, and younger sbling, then
two monthsold, werewithaneghbor. Thepoliceremoved Ak.V. andthetwo shlings, and contacted the

Department of Human Services (DMS).

TheDidrict of Columbiafiled petitionsinthe Family Divisonof Superior Court dleging thethree

children were neglected pursuant to D.C. Code § 16-2301 (9)(B) and (C) (1997)." Appellant was served

! The District of Columbia Code defines the term “ neglected child,” inter alia, as achild:

(B) whoiswithout proper parentd careor control, subs stence, education
asrequired by law, or other care or control necessary for hisor her
physcd, mentd, or emationa hedth, andthedeprivationisnot duetothe
lack of financid meansof hisor her parent, guardian, or other custodian;
or
(continued...)
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with copiesof theneglect petitions, and the court immediately gppointed an atorney to represent her inthe
proceadings. The court dso gppointed aguardian ad litem to represent the children, and another atorney
to represant thefathersof each of the children? The children weretemporarily placed with their maternd
grandmother. Appdlant wasgranted visitation supervised by the grandmother, and An.V .'sfather was

granted unsupervised visitation.

B. Proceedings

After aninitid hearing, inapre-trid order dated April 1, 1997, the Family Divison found thet there
was probable cause to believe that the children were neglected, but released the three children to
appd lant's care on the conditions that appellant undergo regular drug testing, attend mental health

appointments, receive parenting assistance, and permit daily visits by the maternal grandmother.?

!(...continued)
(C) whaose parent, guardian, or other cugtodianisunableto discharge his
or her responsibilitiesto and for the child because of incarceration,
hospitalization, or other physical or mental incapacity].]

D.C. Code § 16-2301 (9) (1997).

2 Thefather of An.V. frequented the children'shome. Thefather of Ak.V. wasthought to be
incarcerated, but hisexact wheresboutswere unknown. Thefather of Am.V. wasincarcerated in Virginia

® Therecord doesnot indicateto what extent appellant complied with thesecondiitions. However,

the court'sfindings of fact indicate thet gopelant had been particpating inthe " Symbas Program’” to address

her drug and al cohol addiction and had participated in regular drug testing until mid-January 1998,

immediately preceding thetrial, when she relgpsed into cocaine use. Thetria court also found that

gppdlant "refusad to work with her socid workers" dthough the guardian ad litem had asserted in her

motion for Emergency Hearing that appellant had been cooperativein theweeks precedingtrial asa
(continued...)
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Appelant and her counsd appeared for astatus hearing on December 15, 1997, & which atrid
datewas scheduled for January 21, 1998. Neither gppdlant nor An.V 'sfather gppearedfor the neglect
trid on January 21, 1998, but both were represented by counsd. The court adjudicated dl three children
to be neglected pursuant to § 16-2301 (9)(B) and (C). At the conclusion of thetrid, in the presence of

counsel for the parties, the court set the disposition hearing for March 6, 1998.

On February 5, 1998, the guardian ad litem moved for an emergency hearing for the purpose of
congdering removal of the children from gppdlant'scare. Themation dleged that Sometime after the date
of thetrid, gppellant had stopped attending the required parenting classes and wasreported to be using
drugs, that the children were not picked up from school one day, and thet the socid worker was being
denied accessto the childrento monitor their sefety. At theemergency hearing, on February 6, 1998, at
which gppelant did not gppear but was represented by her counsd, the court ordered the children placed

in shelter care.

The disposition hearing was held on March 6, 1998. Appellant did not appear, but was
represented by her counsd who requested a continuance for reasons not gpparent fromtherecord. The
continuance was denied. By order docketed March 9, 1998, the three children were committed to the

custody of DHSfor an indeterminate period not to exceed two yearswith visitation rights for the mother,*

%(...continued)
condition of maintaining the children in her home.

* Assuming no subsequent orders, the maximum duration of the children's commitment to the
(continued...)
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and acustody order wasissued for theyoungest child, An.V. who gpparently had not yet been removed
to shdter care. OnMarch 31, 1998, An.V ., wasteken into careand placed a &. Ann'sinfant home. On
April 8,1998, DHS natified the court that An.V . had been returned to DHS custody by filing a"Request
for theWithdrawa of Custody Order.” Thetrid court scheduled agtatus hearing for April 10, 1998. At
that hearing, upon thegovernment'smotion, the court sugpended gppd lant'svigtation rightswith An.V.
Theorder gated that it had been entered “ after hearing argument on behdf of al partiesconcerned,” even

though neither appellant nor her counsel were present.”

OnApril 28,1998, gppdlant'scounsd filed an unoppased motion requesting an extenson of time
to file an attached notice of appeal.® The motion contended that

[t{lhemother reportsthat shereceived no persond noticeof thedigposition
hearing and wasunaware of what transpired at that hearing until her son,
[An.V ], wasremoved from her care during the week of April 6. She
telephoned her attorney soon thereafter and requested that the case be
gppeded. Hewasnot ableto meet with her to discussthis motion until
April 27. ThusthefaluretofiletheNotice of Apped within 30 days of
the disposition hearing is excusable neglect.

%(...continued)
cudtody of DHSwould beabout to expire. Evenif the children wereno longer in DHS custody, the metter
of the underlying neglect finding would not bemoot. SeelnreE.R, 649 A.2d 10, 11 (D.C. 1994)
(holding that an apped of adetermination of neglect isnot moot evenif thechildisnolonger under the
jurisdiction of the court " because the adj udi cation of neglect hassgnificant potentia collaterd consaquences
for the mother").

> We do not know whether appellant or her counsel were notified of the hearing or of the
government'smotion to suspend gopdlant's vistation with her children. The government'smotion isnot
intherecord, nor doesthejacket indicate with repect to thishearing, asit doeswith respect to others, thet
"notices [are] to issue” to the parties.

® The notice of appeal referred to in the motion is not included in the record on appeal.



Thetrid court denied the mation without ahearing on August 26, 1998, four months after it wasfiled.
Docketed the next day with the court's order denying the mation to late-file an apped werethe court's
written findings of fact and conclusions of law supporting the January 21, 1998, neglect adjudication.’

Appellant timely noted an appeal from the denial of her motion.

I1. Excusable Neglect

The order gpped ed from wassigned on March 6, 1998, and entered on the docket on March 9,
1998. Therulesof gppdlate procedure requirenatice of gpped to befiled within thirty daysof entry of
thedisposition order, seelnre A.B., 486 A.2d 1167, 1168 (D.C. 1984),i.e., inthiscase by April 8,

1998.° Thethirty-day timelimit ismandatory and jurisdictional with this court, see Berenbaumv.

" The Neglect Rules of the District of Columbia Superior Court provide:

[ finding of neglect . . . Shdl be accompanied by awritten Satement of
the gpedific factsonwhich thefinding isbasad, induding thedlegations of
the petition which have been found to be true.

Super. Ct. Neg. R. 16 (b) (1999).

8 The Rules of the District of Columbia Court of Appeals provide in pertinent part:

(& Civil cases. (1) Notice of goped. A notice of gpped inacivil case
shd| befiled with the Clerk of the Superior Court within thirty days after
entry of thejudgment or order from which the apped istaken unlessa
different timeis specified by the provisons of the Digtrict of Columbia
Code.

D.C. App. R. 4 (8)(1) (1999).
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Berenbaum, 638 A.2d 681, 683 (D.C. 1994) (citingInreC.I.T., 369 A.2d 171, 172 (D.C. 1977)),
but thetria court may extend thetimefor filing anctice of goped up to thirty daysfor excusable neglect.
SeeD.C. App. R. 4 (a)(4) (1999).° To demondtrate excusable neglect, appellant must show lack of
knowledge of entry of ajudgment, extraordinary drcumstances uch as physcd disbility or unusud dday
in transmission of the mail, or “unique circumstances.” See Berenbaum, 638 A.2d at 683; Pryor v.

Pryor, 343 A.2d 321, 322 (D.C. 1975).

Appdlant filed her request for extenson of timeon April 28, 1998, goproximetdy threeweeksefter
thethirty-day timeto apped had expired. Appdlant cdamed thereinthat shedid not timely know of the
digposition hearing or itsresult and that when shedid find out, soon after her youngest child wasremoved
from her caretheweek of April 6, she promptly ingtructed her atorney tofile an gpped and attempted to
meet with him, but hewas not available for most threeweeks. Theissue beforethetrial court was

whether gopd lant's mation showed that she had done*“dl [ghe could do under the circumdtancesto perfect

° The appellate procedure rules provide:

ExcusableNeglect. Uponashowing of excusableneglect, the Superior
Court may extend thetimefor filing the notice of gpped by any party for
aperiod not to exceed thirty days from the expiration of the time
otherwise prescribed by paragraph (1). Such an extension may be
granted beforeor after thetime otherwise prescribed by paragraph (1) has
expired, but if arequest for an extenson ismade after such time has
expired, it shall be made by motion with such notice asthe court shall
deem appropriate.

D.C. App. R. 4 (8)(4) (1999).
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an appeal within thetime prescribed by therules.” (John E.) Thomasv. United Sates, 586 A.2d

1228, 1229 (D.C. 1991) (citations omitted).

Wereview thetrid court'sdenid of an extenson of timeto filean goped for abuse of discretion.
See Thomas, 586 A.2d at 1230. Cf. Show v. Capitol Terrace, Inc., 602 A.2d 121, 124 (D.C.
1992) (affirming afinding of excusable neglect which permitsalate apped absent a“ clear abuse of
discretion”) (citing Trezevant v. Trezevant, 403 A.2d 1134, 1136 (D.C.1979) and Gooch v. Skely
QOil Co., 493 F.2d 366, 368 (10th Cir.)).*® Here, the court found no excusable neglect without ahearing
and barred the gpped by denying an unopposed mation for an extenson. Under the cdrcumdancesof this
cae, thefirg in which we have consdered atrid court'sdenid of arequest to extend the time for gpped
for excusable neglect in the context of aneglect proceeding and remova of children from parental custodly,

we condludethat it wasan abuse of discretion for thetrid court summeily to deny the requested extension.

Frg, if what gopdlant daimed in her motionistrue, shewasdiligent in pursuing her gpped, and

may beableto show excusable neglect. According to gppdlant, sheimmediatdy spokewith her attorney

19 Gooch construed Federd Rule of Appellate Procedure 4 (b), but casesinterpreting the Federal
Rules are persuiadve authority and may be condtrued in pari materia in defining excusable neglect under
our locd ruleswherethelanguage of thelocd rulea issue and the language of the corresponding federa
ruleareessentialy thesame. See Thomas, 586 A.2d at 1230 n.3 (citing West v. United Sates, 346
A.2d 504 (D.C.1975)); Trezevant, 403 A.2d at 1136 n.1.
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after learning of the court'sdigposition and indructed her attorney to gpped. When her attorney told her
to wait three weeks, she met with him on his schedule, and filed the request for an extenson tofilean

appea one day after the appointment with her attorney.

Appdlant arguesthat shedid not have actud natice of thefind digpogtion. We cannot say whether
or not that is so based on the record before us, because the court below did not undertake ahearing or
makefindingsof fact ontherecord to support or refutethisassartion. From what we do have before us,
itisentirdly possblethat gopdlant did not know of the digposition hearing, not having attended thetrid or
the emergency hearing in February. We donot know why shewasnat in court onthesedates. Although
the court characterized gopdlant ashaving been* purposdy absent” withanintentionto“ interferewith the
exerciseof the Court'sjurisdiction,” indicating “ defiance’ and “resistance,” the only factswe haveto
support such findings are her absences themselves; there are no facts on the record which would
demondrateapurpossful or defiant state of mind onthe part of gppdlant. Therecord couldbeinterpreted
otherwiseas, prior to thetrial, appellant appeared at six scheduled hearing datesincluding the date
originaly scheduled for trid, and a an emergency hearing.™ Wenotedso that at the diposition hearing,

appellant's counsel requested a continuance, but the record does not reveal for what purpose that

" The mother was present for aninitia hearing on March 10, 1997; agtatus conference on April
1,1997; the origind trid date June 23, 1997; agtatus hearing October 14, 1997; an emergency hearing
on November 21, 1997; and astatus hearing December 12, 1997. She did not appear at the status
hearingson May 1, 1997, or September 4, 1997, but thereisno indication in therecord asto why shedid
not attend.
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continuance was requested or why thetrial court denied the request.” The present record issimply

insufficient on the primary question before the trial court: why did appellant fail to note atimely appea

Wedo not mean to suggest that when congdering arequest for extenson of timetofilean apped
atrid judge may not takeinto account what he or shemay have observed of movant's prior behavior,
including any failureto gppear for scheduled court detes. Rather, trid judgesmust focus primarily onthe
particular factsof an gopdlant'sfalureto timey filean apped, informed, asgppropriate, by dl they know
about the movant before them, in making sufficient findings of fact on the record to asss thiscourt in

determining whether the appellant has made a showing of excusable neglect.*®

Second, wedisagreewith thetrid court'sreasoning thet even if gopdlant did not hersdf havenatice
of thetrid court'sdigposition order and conssquent running of thetimefor goped , thefact that her counsd
had noticeissufficient, without more, to deprive gppel lant of theright to gpped. Thetrid court notedin
itsorder denying the requested extension that gppd lant was* consaentioudy represented & al procesdings
by her appointed lawyer who wasfully apprised of al orders of the Court and all continued dates.”
Ordinarily, theknowledge of counsel asto court-ordered gppearances and deadlinesisimputed tothe

client. See Godfrey v. Washington, 653 A.2d 371, 373 (D.C. 1995) (“actsand omissions of counsdl

2 Wenotethat thetria court found that appellant had relgpsed into cocaine usein mid-January
1998, which would be just prior to thetrial scheduled for January 21, 1998. See supra note 4.

B According to the court jacket, the judge who presided over the neglect proceeding took over
the casein January 1998. Two other trid judges had presided over the pretrid proceedings during the
previousyear and observed gopdlant when she atended 9x of eght scheduled hearings. Seesupranote
11.
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areimputed to the dlient even though detrimentd to thedient'scausg’). And, asthe court pointed out,
generdly spesking "lack of knowledgeof theentry of judgment occasoned by falluretorecavethederk's
notice does not, without more, condtitute groundsfor afinding of excusableneglect.” Pryor, 343A.2d

at 323.

We are concerned here with aneglect proceeding. The Didtrict of Columbia Code and the court
rules governing neglect proceedings make clear the importance of notice to parents and parental
participation in the proceedings. The parentsof an dlegedly neglected child, if indigent, are entitled to
gppointed counsd & “dl critica Sages of the proceedings,” see D.C. Code § 16-2304 (b)(1) (1997), and
areentitled to notice of execution of acustody order, see Super. Ct. Neg. R. 6 (8)(1), the hearing to
determinethe necessity for shelter care, seeid.,* theinitia (probable cause) hearing on the neglect
petition, see Super. Ct. Neg. R. 6 (b), and the fact-finding hearing to adjudicate neglect, see Super. Ct.
Neg.R.7(a). SeealsoIinreAH., 590 A.2d 123, 131 (D.C. 1991) (describing prior neglect rules).”
Therulesspedificaly gatethat a thecommencement of theinitid gppearanceand fact-finding hearing, the
court shal determine whether the required notice of the hearings was given to the parentsand shall enter
this determination in the record. See Super. Ct. Neg. R. 12 (a) and 16 (a); Inre AH., 590 A.2d a 131.
With respect to thefact-finding hearing to adjudicate neglect, therules providethat "[i]f thejudicid officer

findsthat service has been effected, but aparty isnot present, thejudicid officer may proceed with the

¥ The notice must include "a statement regarding the [parent's] right to be present.” Super Ct.
Neg. R. 6 (8)(2).

> Parentsare d so entitled to notice of termination of any disposition orders. See Super Ct. Neg.
R. 21 (e).
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hearing if counsd for the party ispresent.” Super Ct. Neg. R. 16 (9). It isnaot apparent from therecord
before usthat such determinationswere madeinthiscase.® Mostimportant for purposesof thisapped,
the rulesrequire that acopy of thefina disposition order "shdl be furnished to the parties and their

attorneys." Super. Ct. Neg. R. 21 (b) (emphasis added).

Here, thedlegaionisnot thet gopdlant was not represented by counsd, but thet gppdlant did not
haveactud notice of the digposition hearing date, thefind disposition of the case or the deedlinefor filing
angpped. If thedlegationsare credited, we do not know whether the reason isthat acopy of theorder
wasnot served on gppd lant asrequired by therules, or counsd falled to properly advise gopdlant, or thet
therewas some missed communi cation between counsel and gppellant. In contrast toacrimina case
where adefendant can berelieved from the consequences of counsd's deficiencies,” inacivil casethe

usud remedy for misfeasanceor nonfeasance on the part of counsd isfor the aggrieved party tobringa

16 We do not have the transcripts for the shelter care or adjudication hearings.

Y Whereacrimind defendant's counsel has missed a deadline for an gpped, the court will not
permit the origind untimely gppedl, but the defendant may succeed by arguing that counsd'sfailureto
gpped denied him or her the effective ass stance of counse guaranteed by the Sixth Amendment. See
Srickland v. Washington, 466 U.S. 668 (1984). For example, if thetrid court found that acrimina
defendant had timely instructed counsd to file an apped, but counsd did not, that defendant would be
entitled to vacation of his sentence and resentencing, restoring hisright to gpped. See Jacksonv. United
Sates, 626 A.2d 878, 881 (D.C. 1993). The Sixth Amendment only affordsaright to counsel ina
crimind proceeding, nat acivil action. SeeU.S.Const. amend. V1. Neglect proceedingsarenct crimind
innature, seeinreJ.J.Z., 630 A.2d 186, 191-92 (D.C. 1993), cert. denied, 511 U.S. 1072 (1994),
s0 gppelant has no Sixth Amendment right to the effective ass stance of counsd, dthough shehasa
statutory right to counsel, see D.C. Code § 16-2304 (b)(1) (1997). But see Thompson v. Atlantic
Bldg. Corp., 107 A.2d 784, 785 (D.C. 1954) (“[ T]heright to effective assstance of counsd inthe course
of atrid isasnecessary and important toacdivil litigant asto an accused inacrimina proceeding.”). Once
her appedl isbarred, gopd lant cannot later maketheargument that her counsd wasineffectiveand hope
for anew trial on the merits.
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mal practice suit againgt the attorney seeking monetary damages. See RD.H. Communications, Ltd.
v. Wington, 700 A.2d 766, 773 (D.C. 1997). That course does not provide an gpt remedy here, where
the effect of afailure by counsd to protect the dient'srightsmay beloss of the ability to contest acourt-

ordered separation of child from parent. Monetary damages are wholly inadequate in a neglect case.

In caseswherethedtorneysor guardiansad litem havefailed adequatdly to represent theinterests
of their minor clients or wards, we have qudified the doctrine that acts and omissons of counsd are
attributed to the client. SeeHaqq v. Dancy-Bey, 715 A.2d 911, 913 (D.C. 1998) (citing Jones .
Roundtree, 225A.2d 877 (D.C. 1967)). Wedo not “vist thesnsof an atorney on hisclient, especidly
when that clientisaminor.” Id. (quoting Rounditree, 225 A.2d a 878). Here, of course, the attorney
was representing the parent, not aminor, but the nature of aneglect proceeding issuch that the same
ressoningisgpproprigte. Although aneglect procesdingisremedid and focuseson thestuation of thechild
rather than the parent, seelnre J.J.Z., supranote 17, 630 A.2d at 191, therights of aparent are not
to be overridden lightly, seeInre L.W., 613 A.2d 350, 355 (D.C. 1992). An adjudication of neglect may
involve adetermination that aparent hasengaged in unacceptable behavior; afinding of neglectisnota
conviction, however, but ameansto protect the child'sbest interests. SeeinreJ.JJ.Z, supranote 17,

630 A.2d at 192.

Recognizing that theimportant bond between parent and child can befrayed by adetermination
of neglect and separation of the child from the parent, seeid. (noting that the consegquences of aneglect

proceadinginvolve* governmentd intrus onsinto thefundamental and congtitutiondly protectedright of a
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naturd parent toraisehisor her child”), we are unwilling to condusively impute counsd's knowledge to
gopdlant withtheresult that appdlant'sright tojudicid review islost, and order expedited congderation
of this case.®

Fndly, we notethat the date gppelant daimsto have indructed her counsd tofile an apped (the
week of April 6, 1988) may well have been within the thirty-day apped period, which lapsed April 8,
1998. Cf. Thomas, 586 A.2d a 1230 (noting in affirmance of denia of amotion to extend time that
"[appellant's motion did not even alege that he had instructed counsel to file anotice of apped”).
Moreover, gopel lant'smotion to extend thetimeto apped wasfiled withinthirty daysof when gppellant
clamedto haveactud naticeof her right to goped, and within Sxty daysof thetria court'sdispostion that
she sought to chalenge on gpped. Thiscourt hashdld that the purpose of Rule4 “istolimit [to] aperiod
of 60 daysthetimein whichanotice of appeal may befiled.” See Washington Metro. Area Transit
Auth. v. Brown, 619 A.2d 1188, 1191 (D.C. 1993) (quoting Joseph v. Parekh, 351 A.2d 204, 205

(D.C. 1976)) (commenting on therulésformer incarnation asR. 411 (8)(4)). Thetrid court doesnot

B Weare avarethat the Ditrict of Columbiahas adopted new deedlines pursuant to the Adoption
and Safe Families Act of 1997, 8 302, Pub. L. No. 105-89, 111 Stat. 2115, 2128 (1997) (amending
section 475 (5)(c) of the Socid Security Act, codified asamended at 42 U.S.C.A. 8675 (5)(c) (Supp.
1999)). Under the Didrrict'snew legidation, withintwevemonths of “thefirg judicid finding thet the child
hasbeenneglected,” a“ permanency hearing” must behdd for the purpose of “ determining the permanency
planfor the child induding whether, and if sowhen, the child will be; (1) Returned to the parent; (2) Placed
for adoption. . . ; (3) Placed pursuant to an award of legd custody; or (4) Placed, because of compelling
circumstancesin ancther planned permanent living arrangement . . .." D.C. Law No. 13-56, 8 301 (a)
& (e), 46 D.C. Reg. 8870, 8883, 8886 (1999) (to be codified at D.C. Code 88 16-2301 (a)(28) and
-2323 (atemporary act, effective on March 7, 2000, for 120 days. Permanent legidation was pending
beforethe D.C. Coundll a thetimeof thisopinion.)). Thisdeadline putsa premium on prompt action by
thetrid and appdlate courts. Here, the court'swritten findings, which should have "accompanied” the
neglect finding, issued seven months after the adjudication of neglect and ten weeks after the digpogtion
order. See supra note 4.
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gopear to have taken thesefactorsinto account in its congderation of gppdlant'srequest for an extenson

of timeto file an appeal based on "excusable neglect.”

1. Remand

Wenoteseverd itemsthet, on remand, would benefit from afull heering. Thetrid court asserted,
without making afactud finding ontherecord, that gppellant willfully absented hersdf fromthetrid,
emergency hearing and digposition hearing. Although gppdlant had notice of thetrid date, wedo not know
the reasonsfor gppd lant's absencefrom thetria or whether she had knowledge of the dates of the

emergency hearing, custody proceeding, or disposition hearing.

Thetria court assumed that appe lant had notice of the emergency hearing held a 9:30inthe
morning on February 6, 1998, but the record showsthat the guardian's mation requesting the hearing was
mede & 4:00 in the afternoon on the previous day, and was not granted until the day of the hearing itsdf.
The memorandum of the guardian ad litemin lieu of brief on gopea makes clear that gppdlant wasin
touch with the DHS socia worker later ontheday of that hearing. Although appellant's counsel was
present at the hearing, thereis no finding on the record asto whether counsel — or anybody else—

actually notified appellant before the hearing took place.

The guardian'smemorandum on gpped aso contendsthat gppellant purposdy did not abide by

theshelter careorder of February 6, 1998, requiring that DHSworkersremovethe children from school
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on February 9, 1998.  Thismemorandum was not beforethetrid court and is not substantiated by any

evidence in the record.

Thetrid court assumed that gppdlant had notice of the March 6, 1998, digposition hearing because
her counsd was present and had notice. We have dready regjected the advisability of such animputation
inthe context of aneglect hearing, especidly sncethe neglect rulesrequirethat the partiesthemsalves, in
addition to thelr attorneys, receive a copy of the disposition order. See Super. Ct. R. 21 (b)(1).
Furthermore, therecord showsthat gppe lant's counsd moved for acontinuance, but no reasonsfor that
moation or for itsdenid areintherecord. The court should inquire whether gppedlant had actud notice of
the digposition hearing, the reasonsfor her asence and whether gppellant understood thenature of that

hearing.

Theguardianargueson gpped that gppd lant should havebeen dert to the court'sfind diposition
removing the children from her care because she had direct notice that thetria court had dready taken
action adverseto her parenta interestswhen shewasadvised that shelter care orderswereissued for her
children, and two of the children wereremoved from her custody. Inthiscase, it hasnot been established,
viaafact-finding, thet the socid worker soinformed gppdlant. Itisaso not dear from the record thet the
older children wereremoved from gopdlant'sdirect care, 9nce, according to the guardian'smemorandum
on apped, they werelocated a and taken from their school. Even though the children werein gppdlant's
legdl custody, the children may have been staying with gppdlant'smother or brother asthey had during the

previous year pursuant to a court order.



17

Evenif gppelant knew the date of the disposition hearing, shemay not have understood thefind
neture of theadjudication. During the previousyear the court made a probable cause finding of neglect and
her children were removed, but only for avery short time, after which they werereturned to her care.
Under these circumstances without thorough advice from her counsel, gppe lant may have reasonably
expected agmilar result fromtheMarch 1998 adjudication. The court should inquire whether counsel

disabused her of any faulty assumptions she may have had about the nature of the proceeding.

Finaly, wenotethat gppellant'sassertion that she did not know of theresult of thedisposition
hearing until theweek of April 6, 1998, isnot onitsfaceincredible. At thetimeof the dispogtion hearing
her two dlder childrenwerenot in her custody but in shelter care, so0 she may nat have known thet the court
had ordered them committed to DHS custody. Asfor An.V., gopdlant's youngest child, thetria court
based itsdenid, in part, on the ground that gppellant was“evidently” hiding theinfant, and that appellant
“gppears’ to haveavoided the proceedings. Therecord doesnot show fromwhaosephysica careAnV.
wasremoved on March 31, 1998. If thetrid court'sview wasthat An.V. wasbang hidden— presumably
at alocation other than appellant's home— it may be that appellant'sfirst actud notice of the child's

removal was the week of April 6, as she claims.

Insum, itispossiblethat appelant may be able, under the circumstances of thiscase, to show
"excusable neglect” for not perfecting her goped withinthetimelimits prescribed by therules Weremand

the casefor an expedited hearing and trid court findings gpecifically focused on the reasonswhy appe lant
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didnot fileatimely gpped. Thetria court should address, inter alia, 1) thereasonsfor gopdlant'sfalure
to gppear a thetrid on January 21, 1998, for which appelant had notice; 2) whether gppellant failed to
receive actud notice from the court or her atorney or any other reasonsfor gppdlant'sfalureto appear
at the emergency hearing on February 6, 1998, or the disposition hearing on March 6, 1998; and 3) the
reasons for which gppelant's counsdl requested a continuance on March 6, 1998, and the court's reasons
for denying the continuance. Based on thesefindings, thetria court should determine whether thereis
excusableneglect under D.C. App. R. 4 (a)(4), cons dering that counsa'sknowledge of thetimeto gpped
isby itsdlf insufficient to bar gopdlant'sright to gpped and that the motion for an extenson of thetimeto

appea was filed within sixty days of the order appellant wishes to appeal.

So ordered.





