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ScHWELB, Associate Judge: T.S. (the mother) appealsfrom an order of the Superior Court,
entered in adivorce procesding, permanently removing her two children from her custody and avarding
permanent custody to the children's maternd grandmother. The mother dams, inter alia, that thetrid
judge exceeded her authority under the Didtrict'sdivorce satute by placing custody inanon-party. The
mother aso contendsthat shewas denied the procedurd protections provided by the child neglect Seatute.

We agree with both of the mother's contentions. Accordingly we reverse.
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A. Thefinding of abuse by the father.

The mother married M.C.S. (thefather) on December 31, 1987. The partieshad two children:
ason, M.C.S,, Jr., who was born on January 17, 1988, and adaughter, J.A.S., who wasborn on
November 29, 1990. On September 11, 1991, thefather filed aComplaint for Legd Separationinwhich
he asked for custody of M.C.S,, Jr. and JA.S. On March 2,1992, Judge Ricardo Urbinaentered a

consent order awarding the mother permanent custody of both children.

OnMay 3, 1993, thefather filed an action for divorce. Atthesametime, he moved the court to
modify the custody award. Insupport of hismoation, thefather dleged that themother had interfered with
hisvigtation rights, that the mother'shedth had deteriorated, and thet it would bein the best interest of the

children to award custody to the father.

Whilethefather'smation for modification of custody was pending, the mother dleged that her
daughter JA.S.,, thentwo yearsold, had been sexudly abused. Spedificaly, themother reported that while
shewaschanging her daughter'sdiapers, shehad noticed that the child'svagind areawasred and swollen.
The mother immediately took thechild to the hospital. The matter was reported to the police, and on
October 25, 1993, the Corporation Counsd filed aneglect petition dleging that the father had sexudly
abused his daughter.

The father denied the allegation of abuse. He contended, inter alia, that the mother had
fabricated the chargein retdiation for the father'sre ationship with another woman, and dsoin order to
thwart thefather'srequest for modification of custody. A fact-finding hearing washeld from February 27
through March 20, 1995. On April 7, 1995, inacomprehensvewritten order, thetrid judgefound that
the father had sexudly abused hisdaughter in the presence of her four-year old brather. Thejudgefound
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JA.S. to beaneglected child. Sheordered that dl vistation between the father and his daughter be
suspended and that thefather enter asexud offender trestment program. Thejudgeplaced JA.S.inthe
custody of the mother under the protective supervison of the court. Thefather gopeded and, on January
19, 2000, this court affirmed thejudge's deaigon in an unpublished Memorandum Opinion and Judgmentt.
InreJ.A.S, Nos. 95-FS-1131 & 96-FS-894 (D.C. Jan 19, 2000).

B. The award of custody to the grandmother.

The hearing on thefather'smation to modify custody began on July 29, 1996, and continued on
gxteen different daysover aperiod of morethan fifteen months. The procesdingswere hed in the shadow
of thefinding that thefather had sexudly abused histwo-year-old daughter. At ahearing on November
4, 1996, thefather's attorney stated that hisclient "gtill isformaly asking for [custody]" but "'recognizes
therésnot achancein hel that thiscourt will awvard it to him given what's occurred in the neglect jacket.”
Thefather thereforerequested thet the chil dren be placed, @ leest temporarily, with athird party custodian,
namely, the maternd grandmother. In responseto thefather's proposd, counsd for the mother filed an
afidavit by thegrandmother stating thet themother had beenthe primary careteker of the children and thet

the grandmother had not sought, and would not accept, legal custody.

Thefather's contention that the children shoul d be removed from the mother's custody was based
ontwo specificdlegations. Firg, thefather claimed that JA.S. had been abused by afifteen-year-old
cousin, and that the mother had not adequately protected her daughter fromtheabuse. Accordingtothe
father, themother had permitted JA.S. to havefurther contact with the cousin, and she had continued to
digplay the cousn's phatograph inthehome. The mother vigoroudy denied thefather'sdlegaions, and she
Introduced testimony from severd witnesses, including the children'sthergpists and the court's probation
officer, to the effect that the mother had been aresourceful, effective, and responsible parent to both
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children. Second, thefather introduced evidence showing that themother had aheated argument witha
male neighbor which so frightened JA.S. that she cdlled 911. The mother denied any ingppropriate

conduct in relation to this incident.

OnNovember 4, 1996, thetrid judgeissued an ord order temporarily placing both childreninthe
custody of their materna grandmother. On March 2, 1998, fallowing the conclusion of the protracted
proceedings, thejudgeissued her written Findings of Fact, Conclusionsof Law, and Order and made
permanent the interim award of custody. The judge made anumber of findings favorableto the mother,
eg., by nating both children'simprovement at school, but sheruled in thefather'sfavor with respect to the
two inddentsonwhich thefether had basad hismoation. Describing JA.S as"an abused and fragile child,”
thejudge found that the mother had failed to provide adequately for her daughter's needsfollowing the
dleged abuseof JA.S. by her cousin. Thejudge wrote that the mother was"obvioudy aware' of "the
necessary seps' which should have been takeninlight of the new dlegation of sexud abuse, but thet the
mother neverthdessfaled to have JA.S. medicdly examined. Thejudge further found thet the mother hed
"failed to seek counsding for [JA.S.] specificaly based on these dlegations” and that the mother hed
disregarded her daughter's emotional well-being by failing to keep the cousin away from JA.S.

With respect to thefather's second principal alegation, thejudge found that the mother had
"subjected [JA.S] to adigurbancein her home that was so disturbing that the child cadlled 911 for help.”
Thejudge found that the mother's home environment was"unfit,” and that "but for hisstaying with his
grandmother . . . onthat occasion, [J.A.S.'s brother] would have been subjected to the same unfit

environment."

Inlight of thesefindings, thejudge held that the mother had “abdicated” her parentdl dutiesto the

materna grandmother; that "the children. . . arethriving under the current temporary custody of their
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grandmother;" and that the grandmother "has provided for theemotionad and physical needsfor both
children over themgority of their lives" Thejudge conduded thet " specific modification of custody of the
childrenin [thematernd grandmother] issupported by thefindings, isrationdly related to the changed
arcumgtances, and iscaculated to promotethe children'sbest interest and welfare™ Thejudgetherefore

awarded permanent custody of both children to the grandmother.* This appeal followed.

LEGAL ANALYSIS

Themother contendsthat thetrid judges order removed her children from her custody, and placed
custody inanon-party, without affording the mother the procedurd protections provided by Didtrict of
Columbialaw. Themother dso takesissuewith thetrid judgesfactud findingsand, in particular, with the
judge's concluson that denid of custody to the mother wasin the children's best interest. Becausewe
largdly agree with the mother's procedura contentions, we do not reech the question whether thejudge's

findings as to the mother's alleged lack of fitness are supported by the evidence.

A. Therights of the parent.

Theright of aparent torase her childisafundamentd liberty interest protected by the Congtitution.
See Santosky v. Kramer, 455 U.S. 745, 753 (1982); Inre J.F., 615 A.2d 594, 597 (D.C. 1992).
Inachild neglect proceeding, the best interests of the child are paramount, but "'achild'sbest interessare
presumptively served by beingwith aparent. InreSG., 581 A.2d 771, 785 (D.C. 1990); seealso

! Inher order, thejudge did not address at all the problem raised by the grandmother's non-party status
in the divorce case, and by the grandmother's refusal to accept legal custody.
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Sheltonv. Bradley, 526 A.2d 579, 580 (D.C. 1987). Eventhetemporary removad of achild from his
or her parent'scugtody *can subgtantidly interferewith anaturd parent'sright to develop ardaionshipwith
[her] child." InreJ.F., supra, 615 A.2d a 598. The permanent denia of custody to anatura parent

affects the parent-child relationship even more gravely.

Inlight of these cong derations, courtsmust ensure, in the best interests of both parent and child,
that the parent be afforded dl of the protectionsprovided by law. In the present case, we conclude that
dthough thetriad judge attempted to act conscientioudy inwhat she bdlieved to bethe best interests of the
two children, she exceeded her authority under the divorce statutes and deprived the mother of custody
without affording her the procedurd safeguardsto which the mother was entitled under our child neglect

laws.

B. Thejudge's authority under the divorce statute.

Although the divorce case was consolidated with the neglect procesding againg the father, thetrid
judge'saward of custody to the grandmother was primarily grounded on the judge's authority, asshe
undergtood it, in the divorce proceeding between the mother and thefather. Spedificaly, thejudgesorder
was entered in responseto the father's motion to modify the 1992 consent order placing custody of the
childrenwith themother. Asthejudge stated in her order, "thismeatter camebeforethe Court . . . onthe
Rantiff'sMotionfor Modification of Custody Decree Themother daimsthat thedivorcesautesdonot
authorize thetria judge to award custody of the children to their grandmother, especidly where the

grandmother has not consented. We agree.

Theauthority of the Superior Court to award cugtody inadivorce procesdingisgoverned by D.C.
Code811-1101 (1995) and §816-911, -914 (1997). Inour view, these provisionsauthorizethe court
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to determine custody only as between the partiesto theproceeding, ordinarily the parentsof thechild or
children. These datutesdo not authorizethe court to award custody to anon-party. Consequently, the
divorce gatutes do not indlude the procedura safeguardsto which aparent isentitled before custody can
betaken from the parent and awarded to anon-parent. The Didtrict's child neglect Satutes, onthe other
hand, do provide such safeguards, and any attempt to remove achild or children from the custody of a
parent on account of the parent'sabuse or neglect mugt therefore be effected in aneglect proceeding rather

than in asuit for divorce.

The Superior Court is vested with jurisdiction over "actions for divorce . . . including
proceedings. . . for support and custody of minor children.” D.C. Code 8 11-1101(1). The court may
"determinewho shall have the care and custody of aminor child or children pending the [divorce]
proceeding[]." D.C. Code816-911(a)(5). Thecourt dso retainscontinuingjurisdiction regarding custody
"[alfter theissuance of adecree of divorce” D.C. Code 8 16-914(a)(1). Thetrid judge held that these

provisions grant the court "the authority to order custody of the children in athird party."

Although the gtatutory language does not conclusively resolve the issue, we believe that the
provisonsthat we have cited contemplate an award of custody only as between parentswho are parties
tothedivorceprocesding. Section 11-1101 authorizesthe court to decidethe " custody of minor children
in"proceedingsincidentd"” to "actionsfor divorce” D.C. Code§11-1101(1). Anaward of custody to
anon-parent third party, based on aparent'saleged neglect, cannot fairly be characterized as"incidenta”

to adivorce proceeding.

Other provisonsrelating to divorcelikewise gopear to have been drafted upon theassumption thet
any custody dispute before the court is between the parents, and does not involve persons who are not
partiesto thedivorce proceeding. Thedivorcedatute provides, for example, that acustody determingtion
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may not be based on the"race, color, nationd origin, political affiliation, sex, or sexud orientation. . . of
aparty.” D.C. Code 88 16-911 (8)(5), -914(a)(1) (emphassadded). Where aparent isfound to have
committedan"intrafamily offense" thecourt may grant custody or vigtationtothe" abusveparent” under
certain conditions, and may permit vistation by an abusive parent if the child and the" custodid parent”
can beadequately protected. D.C. Code 88 16-911(a-1), -914(a-1) (emphasisadded). Thecourtis
authorized to "' desgnate the parent who will make the mgor decisons concerning the hedith, ssfety, and
welfareof the child that need immediate attention.” D.C. Code § 16-911(a-2)(2)(C) (emphasis added).
The court may aso modify or terminate custody on the motion of one of the' parents,” or on the court's
ownmotion. D.C. Code 8 16-911(a-2)(4)(A) (emphasisadded). Thefocus of these provisonson the
"party" or the" parent” suggeststhat an award of cugtody to anon-party was not within the contemplation
of the legidature.

Therearedso practicd reasonsfor concluding that the divorce gatutes authorize the award of
custody only to aparent who isaparty tothe proceeding. The partiesto an action are properly beforethe
court. Ordinarily, oneparent hasinitiated the proceeding, whilethe other hasbeen served with process.
Thecourt will thushaveno difficulty inenforcingitsorders. Thestuationisquitedifferent with respect to
non-parties. Inthe present case, for example, thereis no evidence that the grandmother has been sarved,
and sheisnot represented by counsdl. The divorce statutes contain no provison under which the court
could enforce its orders againgt anon-party who has not submitted hersdf to the jurisdiction of the court.
Thisisparticularly truewhere, asin thiscase, the non-party -- thematerna grandmother -- hasexplicitly

declined to accept legal custody of the children.

Inawarding custody to the grandmother, thetrid judge rdlied on § 16-911(a-2)(1)(E), which
authorizes"any other custody arrangement the court may determineisinthebest interest of thechild.” In
our view, however, when read asawhole, 8 16-911(a-2)(1) will not bear the construction that thejudge
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placed onitslast few words. Initsentirety, thisprovison statesthat "[a] custody order may include (A)
solelegal custody; (B) solephysical custody; (C) jointlegal custody; (D) joint physical custody; or (E) any
other custody arrangement the court may determineisin the best interest of the child.” § 16-911(a-2)(1).
Themaost reasonable condruction of thisprovisonisthat the court may avard joint or solelegd or physica
custody tooneor both parents, but that the court may aso adopt "any other custody arrangement” between
the parents. Reading the satute in context, there is no reason to believe that the draftershad in mind a

custody arrangement not involving either parent.

Wedo not suggest thet atrid judge presiding over adivorce proceeding is powerlessto actinthe
event that both parentsappear to be unfit custodians. 1n such circumstances, thejudge may bring hisor
her concernsto the attention of the Director of Socid Servicesor of the Corporation Counsd; the latter
may theningtitute proceedings pursuant to the child neglect satutes. See D.C. Code § 16-2305(8).2 The
judge'sauthority under thedivorcelaw, however, doesnot permit her to conduct ade facto neglect

proceeding without invoking the procedures prescribed by the legislature for cases of this kind.?

C. The protections afforded by the child neglect statutes.

Thetrid judgeissued her order removing the children from the custody of themaother onthebagis

of findingsthat the mother hed failed adequatdly to protect her daughter from sexud abuse and that the
childrenwereliving inanunfit environment. Thesagroundsimplicatethe Didrict'schild neglect Satutes,

2 This appeal does not present the question whether, and in what manner, the court may issue
emergency relief protecting a child pending the institution of neglect proceedings by the Corporation
Counsel.

® Thetrid judge also believed that her authority asparens patriaeto act in theinterest of the children
supported the entry of her order. Whilethat authority isbroad, we have held that it must be exercised
within the constraints established by the legidature. See, e.g., InreJ.J.Z., 630 A.2d 186, 193 (D.C.
1993), cert. denied, 511 U.S. 1072 (1994); Inre C.A.P., 356 A.2d 335, 345 (D.C. 1976).
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and such dlegationsare ordinarily addressed in child neglect proceedings. By disposing of theseissues
under therubric of an action for divorce, thetrid judge dispensed with the protections routingy afforded

to parents who have been charged with child abuse or neglect.

The procedural safeguardsin D.C. Code 88 16-2301 et seq., which govern child neglect
proceedings, are detailed and subgtantid. Before achild can be removed from aparent's custody, the
Corporation Counsd mudt filea"verified" neglect petition thet " setsforth plainly and concisdly thefacts'
which aredleged to confer jurisdiction over thechild uponthe court. The petition must besarved "onthe
parent, guardian, or other custodian of thechild namedin the petition." See D.C. Code § 16-2306(a).
The court isrequired to conduct afact-finding hearing on the petition, and must ""make and file written
findingsindl casesastothetruth of thedlegations' and"astowhether thechildisneglected.” D.C. Code
816-2317(b). The court must then "direct that a predisposition study and report . . . be made by the
Director of Socid Servicesor aqudified agency . . . concerning thechild, hisfamily, hisenvironment, and
other mattersrelevanttothe . . . dispostion of thecase" D.C. Code 8 16-2319(a). The predispogtion
study must detail "'(A) the spedific harmsinterventionisdesigned to dleviate; (B) the plansfor dleviaing
theseharms. . .; (C) the estimated timein which the god s of intervention may be achieved or inwhich it
will be known that the goalsmay not be achieved; and (D) the criteriato be used to determine that
intervention isno longer necessary.”" D.C. Code 8 16-2319(c)(1). Inaddition, if removad of achild from
hisor her parent isrecommended, the predisposition plan must explain "the recommended type of
placement; . . . thereasonswhy the child cannot be protected in hisor her home; ... . thelikely harm that
the child will suffer” from separation from the parent, and waysto minimize that harm; and the " plansfor
mantaining contact . . . to maximizethe parent-child relationship cond gent with thewdl-being of the.child."
D.C. Code §16-2319(c)(2). Thecourt must then"addressthe matters set forth” in the predisposition
sudy, D.C. Code § 16-2320(f), in order to determine whether the " presum[ption] that it isgenerdly
preferabletoleaveachildin hisor her ownhome" hasbeen overcome. D.C. Code8 16-2320(a)(3)(C).
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If the court orderstheremovd of achild from aparent'scustody, it may do so only for aperiod of nomore
than two years, unlessthat period is extended by further order of the court. D.C. Code 8§ 16-2322.
Fndly, periodic reviewsarerequired so that the court may determinewhether it remainsnecessary for the
child to be in the custody of a non-parent. D.C. Code § 16-2323.

Itisundisputed and, indeed, indisputable, thet the mother recaived none of the protectionswhich
we have catd ogued above. Wemention only afew of the geps, routindy taken in neglect proceedings,
that wereomitted inthiscase. The Corporation Counsel never charged the mother with neglect of ether
of her children, and the mother wasthus deprived of theright not to be subjected to neglect proceedings
unlesstherespongblelaw enforcement officid hasdetermined that theindtitution of such procesdingswas
warranted. SeelnreJ.JJ.Z., supranote 3, 630 A.2d at 191-93 (holding that where the Corporation
Counsd determinesin good faith thet theevidence of neglect isinsufficient, achild neglect proceeding must
be dismissed even wherethe child'sguardian ad litemobjects). Inaddition, no predisposition study was
prepared for thejudge by the Director of Socid Servicesor by any other comparable officid, and the
detailed planning prescribed by the Satute in order to preserve the parent-child rel ationship was never
done* Findly, theorder placing the childreninthe custody of thegrandmother wasof unlimited duration.

D. Thejudge's authority in the neglect proceeding.

OnNovember 4, 1996, thetrid judgehed areview inthe 1993 neglect proceeding and combined
itwiththehearinginthedivorce case onthefather'smotion for modification of custody. Althoughthetrid
judge grounded her 1998 award of custody to the grandmother primarily onwhat she perceived to be her
authority in adivorce proceeding, sheaso stated in her order that "the domestic rel ations component of

* Indeed, thechildren's guardian ad litem and the court's probation officer were both of the opinion
that the mother should retain custody of the children.
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this consolidated case is thoroughly interlaced with the neglect component and neglect legal criteria.”

The neglect proceeding with which the divorce case was consolidated wasiinitiated by the
Corporation Counsdl in 1993 againg the father. The mother was not aleged to have neglected either
of her children.” Infact, the mother was the complaining witness, and the proceeding wasindtituted asa

result of her allegations against the father.

Although thejacket remained openin connection with theneglect case-- oneinwhich themother
was asuccessful complainant, and not the party accused of neglect -- thisdrcumstance provides no lega
or logica support for an order depriving the mother of custody of her children. The protections of thechild
neglect datute discussad in Part 11 C, supra, which were afforded to thefather in the proceeding indtituted
by the Corporation Counsd againg him, were not made availableto themother. Indeed, the mother was
deprived of custody of both children even though thefirst indispensable event inaneglect proceeding --
an alegation by the Corporation Counsd that a parent has neglected a child or children -- has never
occurred with repect to themother. Becausethe neglect caseinvolved only the conduct of thefather, the
mother has never had the benefit of any of the sefeguardsthat follow theingtitution of such aproceeding.
See pp. [10 ]-[13], supra.

Fndly, thejudge's order deprived the mother of the custody of her son, M.C.S,, ., even though
naither parent was ever dleged to have neglected the boy, and even though no neglect procesding wasever

brought with respect to him. We agree with the statement in the mother's brief that

[w]hileaparent'sabus ve conduct towardsone child may justify remova

®> Thefather was dleged to have abused only his daughter, JA.S. There was no dlegation that his son,
M.C.S., Jr., had been neglected.



13

of custody of both the child and hisor her shlings(seelnre SG., 581
A.2d 771, 780 (D.C. 1990)), this does not obviate the need to open a
neglect proceeding onal of thechildren sought toberemoved. Id. a 773

("thegovernment dsofiled separateneglect petitionswithregardto SG.'s
younger half-siblings’).

Our conclusion that the judge lacked the authority to remove ether child from the mother's custody

therefore applies with even more forceto M.C.S,, Jr.

CONCLUSION

For theforegoing reasons, thejudgment of thetria court isreversed. Thecaseisremanded for

further proceedings consistent with this opinion.

So ordered.





