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WASHINGTON, Associate Judge: Theissue on gpped iswhether the Employee Retirement Income
Security Act of 1974 (ERISA), 88 Stat. 832, as amended by the Retirement Equity Act of 1984 (REA),
29U.S.C. 81001 et seq., pre-emptsstate marital property law and proscribes anonparticipating Spouse’ s
waiver of a property interest in her husband’ s pension at divorce by avalidly executed prenuptial
agreement. Thetriad judgeruledthat ERISA pre-empted the District of Columbia smarital property law

and ordered an equd distribution of the husband’ s pension fund. For the following reasons, wereverse.
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. FACTUAL SUMMARY

Douglas Critchell was employed by the American Funds Group and at the time of divorce
participated in two qualified retirement plans, the M aster Retirement Plan and the 401(k) Tax Advantage
Plan. Douglas Critchell and Penelope Critchdll entered into aprenuptial agreement on August 8, 1986, in

anticipation of marriage. The prenuptial agreement provided in pertinent part:

12. Each party shall, during hisor her lifetime, keep and retain sole

ownership, control and enjoyment of al property, red, persond or mixed,

now owned or hereafter solely acquired by him or her, free and clear of

any clam by theother, other than as provided herein. No property titled

to either party separately shall be considered marital property.
The couple married on August 10, 1986, and separated in December 1995. Penelope Critchell filed a
complaint for divorce, dimony, equitable distribution of marita property and other rdlief. On January 30,
1998, thetrid court held that the prenuptia agreement wasvalid and proceeded to determinethe parties

rightsand obligationswith respect to spousal support and thedivision of marital property pursuant to the

law of the District of Columbia.

Douglas Critchdl filed amotion for partid summary judgment arguing that hiswife had waived any
interest in hisseparate property, including hisqualified retirement plans, because both plansweretitledin

hisnamealone. Penelope Critchell responded to the motion for summary judgment by asserting that any
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waiver of her interest, by the prenuptial agreement, wasinvalid under ERISA. Thetria judge granted
summary judgment in favor of Penelope Critchell and ruled that ERISA pre-empted the District of
Columbia marital property law permitting the premarital waiver of aformer spouse’sinterest in the

participant’ s pension at the time of divorce.

II. STANDARD OF REVIEW

Wereview the grant of amotion for summary judgment de novo. Kendrick v. Fox Television,
659 A.2d 814, 818-19 (D.C. 1995). Inreviewing atria court order granting asummary judgment motion,
we conduct an independent review of the record, and our sandard of review isthe same asthetria court’s
standard in considering the motion for summary judgment. Sherman v. Digtrict of Columbia, 653 A.2d

866, 869 (D.C. 1995).

1. ANALYSIS

The central question in regard to federal pre-emption is whether “state law conflicts with the

provisions of ERISA or operatesto frustrate its objects.” Boggsv. Boggs, 520 U.S. 833, 841 (1997)."

ERISA’ sgeneral pre-emption clause, 29 U.S.C. § 1144 (a), providesthat the Act “ shall supersede any

! The Boggs case represents the United States Supreme Court’s most recent analysis of ERISA
pre-emption of Sate domesticlaw. TheBoggs caseisingructive and hel pful dthough theissue - whether
a nonparticipating predeceased spouse may transfer by testamentary instrument an interest in the
participant’s undistributed pension plan benefits - is different. The Court in Boggs held that a
nonparticipating spouse may not make atestamentary assgnment of fundsto athird party nonbeneficiary.
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and dl Statelawsinsofar asthey may now or heregfter relae to any employeebenefitplan....” “Initidly,
the Supreme Court interpreted ERISA’ spre-emption statute ascreating a* deliberatel y expansive’ pre-
emption of state law.” Emard v. Hughes Aircraft Co., 153 F.3d 949, 953 (9th Cir. 1998) (citation
omitted). “Recently, ‘the Court has cometo recognizethat ERISA pre-emption must have limitswhenit
entersareastraditionally left to stateregulation.’” 1d. (citationsomitted). Domesticrelationsisan areaof
law usudly governed by statelaw, and genera legidation enacted by Congressrardly attemptsto displace
the authority of the state in thisarea. Mansell v. Mansell, 490 U.S. 581, 587 (1989). “Ontherare
occasion when state family law has come into conflict with afedera statute, the United States Supreme
Court haslimited review under the Supremacy Clauseto adetermination whether Congresshas ' positively
required by direct enactment’ that state law be pre[-Jempted.” Rahn v. Rahn, 914 P.2d 463, 465 (Colo.
Ct. App. 1995) (citing RoseVv. Rose, 481 U.S. 619 (1987)). Moreover, 29 U.S.C. § 1056 (d)(3)(B)(i)(1)
of ERISA expresdy defersto state domestic relations|aw to defineaspouse’ sproperty rightsin theevent
of divorce. Because we concludethat the Digtrict of Columbia s marital property law, that recognizesthe
waiver of aspouse’ s potential property interest upon divorce pursuant to avalid prenuptia agreement is

consistent with ERISA, we need not engage in atraditional pre-emption analysis.

ERISA was passed by Congressasafederal regulatory schemeto govern employee benefit plans
by providing standardsfor the establishment, operation and administration of these plans so asto ensure
their financial soundness for employees. 29 U.S.C. § 1001 (a). ERISA prohibits the alienation or
assignment of benefits becausethe statute was designed with the main purpose of protecting theinterests

of plan participants and their beneficiaries by minimizing the dissipation of pension funds. 29 U.S.C. § 1001
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(b); seealso Boggs, 520 U.S. at 845. We areinformed by the United States Supreme Court that “ ERISA
does not confer beneficiary statuson . . . [former spouses| by reason of their maritd . . . status.” Boggs,
520 U.S. at 847. Instead, “ERISA confers beneficiary status on a nonparticipant spouse . . . in only
narrow circumstances delineated by itsprovisons.” Id. at 846. The protections afforded to spouses of plan
participantsarefound in two ERISA provisions: 1) the qudified joint and qudified pre-retirement survivor
annuity (survivor annuity); and 2) the qualified domestic rel ations order (QDRO) proviso, whichisexempt
from ERISA’ santi-alienation provision, 29 U.S.C. § 1056 (d)(3)(A), and general pre-emption clause, 29
U.S.C. 81144 (b)(7). Boggs, 520 U.S. a 846. “The QDRO and the surviving spouse annuity provisions
define the scope of anonparticipant pouse’ scommunity property interest in pension plansconsistent with
ERISA.” Id. at 850. Inthiscase, Penelope Critchell isaformer wife; therefore, the ERISA surviving
spouse annuity and related protections are inapplicable to her.? Seeid. at 843 (commenting that “the
statutory object of the qudified joint and survivor annuity provisions, along withtherest of [29U.S.C.] §

1055, isto ensure a stream of income to surviving spouses’) (emphasis added).

2 “ Theterms‘ qualified joint and survivor annuity’ and the ‘ qualified preretirement survivor
annuity’ aretermsdefined by the statute which , without setting forth definitions, refer to aperson who was
the spouse of the participant at the time of the participant’ sdeath.” Rahn, 914 P.2d at 465; 29 U.S.C. §
1055 (d), (e). “ERISA providesexplicit requirementsfor aspouse swaiver of rightsto the ‘ qudified joint
and survivor annuity’ and the‘ quaified preretirement survivor annuity’ inaqualified plan.” Rahn, 914
P.2d a 465. Thesurviving spouse annuity cannot be waived unless certain requirementsare met: 1) that
the spouse consentsin writing; 2) that abeneficiary (or form of benefits) is designated which cannot be
changed without spousal consent (unlessthe spouse expresdy consentsto permit future designations by
the participant); and 3) the spouse’ s consent iswitnessed by aplan representative or notary public. 29
U.S.C. 8§1055(c)(2)(A)(1). “ERISA aso requiresthe consent of acurrent spouse for thewithdrawal of
the present value of ‘qudified joint and survivor annuity’ or a‘ qudified preretirement survivor annuity.’”
Rahn, 914 P.2d at 466; 29 U.S.C. 8§ 1055 (g). However, contrary to appelle€’ s suggestion, these
mandatory consent requirements for the waiver of pension benefits do not apply to divorced spouses.
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The plain language of the statute creates adichotomy between current spouseswho are potentialy
surviving spouses and former spouses. ERISA providesonly onemechanismto vindicatetherightsof a
former spouse at thetime of divorce, the QDRO procedure set forthin 29 U.S.C. 8 1056 (d)(3). Although
ERISA issilent on the issue of the validity of aformer spouse’ s waiver of a property interest in a
participant’ s pension benefitsby aprenuptial agreement, the statute clearly expressesthat the division of

marital property upon divorceis subject to state law by the court’s entry of a QDRO:

(B)  For purposes of this paragraph —

(i) the term “quaified domestic relations order”
means a domestic relations order —

(1) which creates or recogni zes the existence of
an aternate payee’sright to, or assignsto an
alternate payee the right to, receive al or a
portion of the benefits payable with respect to a
participant under aplan, . ..

(i) theterm “domedtic relations order” meansany
judgment, decree, or order (including the
approval of a property settlement agreement)

which —

(1) relates to the provision . . . [of] marita
property rightsto aspouse [or] former spouse.
..and

(1) is made pursuant to a State domestic
relaionslaw (including community property law).

29 U.S.C. 81056 (d)(3)(B)(i), (ii). InBoggs, the Court expressed that “the QDRO provisions address

therights of divorced and separated spouses, . . . which arethe traditional concern of domestic relations



7

law.” 520 U.S. at 849. Here, Congress sought to protect divorcing wives by alowing, but not requiring,
statelaw to circumvent ERISA’ santi-alienation el ection by designating theformer spouseasan dternate
payee and providing her with an interest in the participant’ s pension benefits. See Boggs, 520 U.S. at 839.
ERISA doesnot ingst that astate court recognize aformer wife asan alternate payeetoan interest in her
spouse’ spension, but only yieldsto the prerogative of statelaw to do so. Penelope Critchell conflatesthe
status distinctions between surviving or current spouses and former spouses, arguing for example, that the
Treas. Regs. 8 1.401 (a)-20, A-28 (1991), which provide that “[a]n agreement entered into prior to
marriage does not satisfy the gpplicable consent requirements’ apply to a spouse at the time of divorce.
Thetreasury regulations proffered by Penelope Critchell specifically referencethe consent requirements
designated for thewaiver of asurviving spouse annuity by acurrent spouse, not the situation presentedin

this case.

Indeed, caselaw has articulated that “[a] divorced spouse, unlike acurrent spouse, isnot protected
by theexplicit terms of the atute,” and adivorced spouse may waive benefitswithout following the explicit
requirements of the statute. Hurwitzv. Sher, 982 F.2d 778, 783 (2d Cir. 1992), cert. denied, 113 S.
Ct. 2345 (1993); see also, e.g., Fox Valley & Vicinity Constr. Workers Pension Fund v. Brown, 897
F.2d 275 (7th Cir.), cert. denied, 111 S. Ct. 67 (1990). Theinstant caseisone of first impresson inthe
District of Columbia, and theissue presented here has not been squarely addressed by any other court,
except the Colorado Court of Appealsin Rahn. In Rahn, the court concluded that ERISA’s consent
requirementsrel ateto thewaiver of survivor benefitsonly, and the statute is* silent asto the waiver of other

types of pension benefits.” 914 P.2d at 465. In reaching its decision, the Colorado Court of Appeds
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reasoned that the* [ d]issol ution of marriage proceedings, by definition, terminate the status of the spouse
prior to thedesth of the participant, thereby, aso by definition, disquaifying that soousefrombeing, or ever
becoming, a surviving spouse|;]” and “the [consent] restrictions of 29 U.S.C. § 1055 (c)(2)(A) are

designed to protect a surviving spouse, not a. . . former spouse.” Id. at 466-67.

Nothinginthe plain language of ERISA, nor caselaw, suggeststhat aformer spouseisunableto
waive her property interest in her husband’ s pension at the time of divorce® To the contrary, ERISA only
detailsthat asurvivor’ sannuity may not be waived,* but the statute is purposefully silent and does not
demand the same safeguardsfor former spouses. Importantly, ERISA doesnot create or afford aformer
spouseany substantiverights, and adivorcing spouse’ sright to aproperty interest in pension benefitsarises
only by operation of state marital property law. Itisbecause of D.C. Code § 16-910, part of the District
of ColumbiaMarriageand Divorce Act of 1977, that aformer spousemay gain aninterestinaparticipant’s

pension benefits. The marital property law in the District of Columbia provides:

3 Appellee does proffer a New Y ork Supreme Court case, Richards v. Richards, 640 N.Y.S.
2d 709, 711 (1995), in which the court held that a prenuptial agreement did not fulfill the consent
requirements necessary to waive ERISA benefits. The Richards caseinvolved an attempted premarita
waiver of the survivor annuity, aswell asany futureinterestin the participant’spenson. The New Y ork
Supreme Court relied on Hurwitz, a case which spoke to the inability to waive asurvivor annuity, to stand
for proposition that only a spouse, not afiancée, can waive any interest in ERISA benefits. Richards, 640
N.Y.S.2dat 710-11. However, the court in Richardstreated the wife' swaiver of ERISA benefitsasone
bundleof rights; and failed to distinguish between thewaiver of survivor benefits, which automatically vest
and require specific spousal consent, and the walver of an undetermined future interest at the time of
divorce. Itisasosignificant, asaforementionedin thisopinion, that the Second Circuitin Hurwitz, thecase
upon which the court in Richardsrelies, expressed that “[a] divorced spouse, unlikeacurrent spouse, is
not protected by the explicit terms of the statute.” Hurwitz, 982 F.2d at 783.

* “Evenaplan participant cannot defeat anonparticipant surviving spouse’ sstatutory entitlement
to an annuity.” See Boggs, 520 U.S. at 843.
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Upon theentry of afina decree of annulment or divorcein the absence of
a valid ante-nuptial or post-nuptial agreement or a decree of legal
separation disposing the property of the spouses, the court shall:

* % * %

(b) distribute all other property accumulated during the
marriage, regardless of whether titleisheld individudly or
by the partiesin aform of joint tenancy or tenancy by the
entireties, in a manner that is equitable, just and
reasonable. ... Thecourt shall also consider . . . each
party’s contribution to the acquisition, preservation,
appreciation, dissipation or depreciationin vaue of the
assets subject to distribution under this subsection, and
each party’ scontribution asahomemaker or to thefamily
unit.

If the partiesin this case were not domiciled in the Digtrict of Columbia (or acommunity property State or
another common law property state that has a statute either providing for the distribution of separate
property or characterizing pensonsasmarital property), then neither party would havearighttotheother’s
separate pension upon divorce and ERISA would not bestow such aright on the nonparticipating spouse?®
It would indeed be an anomaly in the law to suggest that afederd statute pre-empts astate domestic law

to mandate the recognition of aright (aformer spouse’ sinterest inaparticipant’ spension) that the statute

itself does not create or afford.

TheDidtrict of Columbia smarital property law recognizesand effectuatesthetermsof aprenuptia

® Interestingly enough, atrial judgeis not required to divide adivorce coupl€ s marital property
equally. See generally Barbour v. Barbour, 464 A.2d 915 (D.C. 1983). In the present case, the
spouse sinterest inthe participant’ spension arisesbecause of the Didtrict of Columbia smarital property
law, butitiswithinthe discretion of thetrid judgeto afford aformer spouse and interest in the participant’s
benefits.
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agreement that the court has found to have been validly executed, asinthiscase. See generally Burtoff
v. Burtoff, 418 A.2d 1085 (D.C. 1980). Inthe District of Columbia, prenuptial agreements are not
necessarily void asagaing public policy, but courts are charged with scrutinizing such an agreement more
carefully than other contractsto determineitsfairness, whether it was entered voluntarily, and whether it
was entered after full disclosure of financid assetsby both parties. Id. at 1089. Because ERISA expresdy
defersto statelaw to determineif aformer spouse hasaninterest in her spouse’ spension, and the District
of Columbiarecognizes prenuptia agreementsfound to bevalid inacourt of law, appellee haswaived any

claim to a property interest in the participant’s pension. See 29 U.S.C. § 1056 (d)(3)(B)(ii)(2).°

To decide otherwise, we would have to accept the proposition that Congress, in enacting the REA,
intended to make ERISA subject to state domestic relations law only to the extent that anonparticipating
spouse earns aproperty interest in her spouse’ s pension benefits, but not to the extent that state law adlows
the waiver of aright to a potentia property interest upon divorce viaa prenuptial agreement. Thisis
essentially appellee’ sargument. Penelope Critchell suggeststhat aformer spouse’ swaiver of property
interest isinvalid under ERISA because the statute was amended “to better protect women who had
contributed to their marriages’ financia security through their work in the home, anticipated sharing inthe
pension income received upon their husbands' retirement, but were left inescapably dependent on their

husbands' earnings, at the mercy of death or divorce,” Kahn v. Kahn, 801 F. Supp. 1237, 1244

® Itisimportant to notein this case that Penelope Critchell isnot challenging thetria judge sruling
that the prenuptial agreement wasvalid. Inthisregard, we aredealing with avoluntary and fair contract
that was entered with the aid of counsel for each party. We accept thetria judge’ sruling and refuseto
proceed in apaterndistic fashion by presuming that the wifedid not desireto enter the contract or benefit
fully from the agreement.
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(S.D.N.Y. 1992), and that “the QDRO provisions protect those personswho, often asaresult of divorce,
might not receive the benefits they otherwise would have had available during their retirement asameans
of income.” Boggs, 520 U.S. at 853. However, we arenot convinced that in drafting the exhaustive and
meticul ous procedures set forth in ERISA, Congress detailed requirementsfor an effective waiver of a
survivor annuity, but mistakenly omitted itsintent to demand the same consent requirementsfor thewaiver
of pension benefitsby aformer spouse. Therefore, we are cautious and refrain from reading into the text

of the statute heightened consent requirements that are not expressed in the statute itself.’

The broad generalization that the REA was enacted to protect wives, who had traditionally been
precluded from reaching pension funds, cannot withstand the clear language of the statute and the intent of
Congressto treat surviving spouses differently from former spouses. The reasoning and fairness of such
adigtinction isadecision for the legidature to address and not this court.? Therefore, we hold that ERISA
does not pre-empt the Didtrict of Columbia s marita property law with respect to adivorced wife s ability

to waive her potential property interest in her husband’ s pension by a validly executed prenuptial

" Tothecontrary, the congressional hearing considering the enactment of the REA clearly speak
to the Congress' intent to provide certain protectionsfor widowsand spouses of retired participants, and
to allow accrued pension benefitsto be subjectsto property settlement lawsin the case of divorce. See
generally H.R. 1641 Rep. No. 98-655, pt. 1 (1984). Itishepful to note that when considering the REA,
Congress heard testimony form awidow and women’ sorgani zation advocating specifically for therights
of widowed or retired women. Legidative Hearing on Pension Issues, 1982: Hearing on 1641 Before
the Subcomm. on Labor-Management Relations, 97" Cong., 2d Sess. (1982).

8 We recognize that the absence of rigorous consent requirements for the waiver of aformer
gpouses sinterest in the participant’ spension my well perpetuatethevery situation that Congressexpressed
adedireto address, with respect to adivorcing spouse whaose survivor annuity or preretirement benefits
have not vested. However, it isclear form the text of the statute that Congress consciously decided that
thedivision of accrued pension benefitsin the event of divorce would be determined by state law and did
not require waiver by the consent requirement applicable to the survivor annuity.
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agreement.® Accordingly, the decision of thetrial judgeisreversed, and this caseisremanded tothetrid
court withinstructionsto distribute the participant’ s accrued pension benefitsin accordance with the law

of the District of Columbia

So ordered.

°® Appellee dso arguesthat trial judge' s entry of a QDRO equally distributing the husband’s
pension benefits mootsthisgppeal. However, the decision of thetria judgeto enter a QDRO was based
on afaulty premise. Thejudge sdecision to assign the wife an interest in the husband;s pension was
premised on the mistaken belief that ERISA pre-empted state law and rendered aformer spouse’ swaiver
of her interest in the participant’s pension benefits at divorce invalid.

Additionally, appelleecontendsthat thiscourt lacksjurisdiction because appellant’ s appeal was
not timely filed. However, gppelleefiled amotion to dismissthis gpped onthebasisof lack of jurisdiction,
which was denied by this court on February 12, 1999. We see no need to reconsider that decision here.





