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Before STeEADMAN and Ruiz, Associate Judges, and PRYOR, Senior Judge.

Ruiz, Associate Judge: Thisisan appeal from ajudgment of absolute divorce awarding
equitable property didribution. Thetrid court awvarded Gail Barnesthe sum of $40,000, whichthetrid
court determined was her equitable portion of the value of Automotiveand Related Industries, Inc.
(“AutoBody”), abudnessthat Harvey Sherman began shortly after hisseparation from Barnes. AutoBody
wassmilar to Service Stationsand Rl ated Indudtries, Inc. (“FuelLing’), abusinesswhich the parties
jointly owned and operated during their marriage. Barnes agreeswith thetrid court that AutoBody is
marita property, but goped sthe amount of the equitable distribution award, arguing thet thetrid court

eredinnat crediting Barnes opiniontestimony documentingasubgtantialy higher vauation of thebusness


Keldrick M Leonard
Note to readers: To navigate within this document use the set of icons listed above on the Acrobat toolbar.

These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the
District of Columbia Bar.


2

Sherman cross-gppedls, disagreeing with thetria court'sdetermination that AutoBody ismarital property,
and, dternatively, arguing that the court’ sva uation of AutoBody waserroneous." Weaffirmthetria
court’ sdetermination that AutoBody was marital property; wereversethetria court’ svaluation of

AutoBody and remand for further consideration in accordance with this opinion.

|. Factual Summary

Harvey Sherman and Gall Barnes, who were married in 1981, incorporated FudLinein 1983to
publish acommercid trade newspgper for automotive-reaed indudtries. The newspgper’ s sole source of
income came from advertisements prepared and placed by automobile dedlers and parts manufacturers.
Barnes served as Presdent of FudLineand wasrespongblefor thelayout of the newspgper and company
adminidration. ShermanwasExecutiveVice-Presdent and Director of Sales, primarily responsiblefor the
sdeof advertisements. The FudLinenewspaper generated S gnificant revenuesand expandedinto other
regions, providing substantid compensation and profitsfor Barnesand Sherman up to 1994. Theparties
marita difficultiesexacerbated adeclinein the businessand they separated on September 7, 1995; the
divorceprocesdingsweremarked by recriminationsand reprisals, induding daimsof mismanagement, theft,

fraud and assault.?

! Thetrid court' sorder digposed of numerous daims concerning other marital assets, dimony, and
attorney’ sfees. Theonly issueon gpped concernsthetria court’ sdetermination that AutoBody was
marital property and its valuation of AutoBody.

2 Thetrial court noted, “[n]either party comesto this court with clean hands.”
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OnMay 2, 1996, Barnesfiled a“Moation for Order Terminating the Marital Business’ onthe
groundsthat Fue Linewas bankrupt and continued operation of thebusinesswould drain equity exisingin
the other marital properties. OnMay 7, 1996, the partiesentered into an agreement to dissolve FuelLine,
the provisons of which were stated on the record in open court. Pursuant to thisagreement 1) the name
andlogo of FudLinewasto beawarded to the highest bidder; if neither party bid for the name and logo,
neither party would be entitled to useit, 2) miscellaneous corporate property, such asart boardsused in
laying out the newspaper, and officefurniture, wasto be purchased by ether party at fair market vaueor
sold at auction, and 3) bath partieswere to receive the subscriber and customer ligsof FudlLine. After the
gppointed recalver memoriaized the agreement inwriting, Barnesrefusad to Sgn thewritten agreement.
Thetrid court subsequently granted Sherman’ smationto enforcetheora agreement “ astothetermsof the

agreement which were stated on the record in open court on 5/7/96.”

Shermanincorporated AutoBody inthefirg week of June 1996, funding the businesswith money
received from hisfamily. Sherman testified that hisbrother loaned $13,500 to AutoBody on June 23,
1996.% Thetrial court accepted Barnes' contention that, rather than aloan, this amount was a
reimbursement of $14,000 in marital fundsthat Sherman testified he had previoudy given hisbrother and
sger-indaw.* Sherman further tedtified that his mother loaned $10,000 to AutoBody in June 1996 andin

March 1997 gave another $30,000 to Sherman, who then transferred one-haf of hisstock in AutoBody

3 Therecord is unclear whether the amount was $13,500 or $14,500.

* Sherman admitted delivering two checks dated October 8, 1994, to Larry and Iris Sherman.
Each check was written in the amount of $7,000.
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to hismother two days prior to the start of thetria in April 1997. Thetria court found that the entire
$40,000 provided by Sherman’smother in June 1996 and March 1997 wasfor thefifty-percent interest

in AutoBody.

Attrid, Barnesdid not cal an expert witnessto testify to the value of FuelLine and AutoBodly.
Reather, sheprovided her own testimony ontheissue. Based on her knowledge of FudLin€ soperations
and finances as owner and president, Barnestestified that in 1991 FuelLine had afair market value of
$6,000,000, which had declined to between $3,000,000 and $4,000,000 as of October 1, 1995, when
the partieshad just separated. Based on her valuation of Fuel Lineand review of documents subpoenaed
from AutoBody, asmilar enterprise, Barnesvalued AutoBody at approximately $2,000,000. Barnes
tedtified that her basisto form an opinion of the vaue of AutoBody was her “knowledgethat it goesto the
sameindudtry . . . that FuelLinewent to,” that shewas“familiar with the newspaper,” and that shewas
“familiar withthecusomers” Barnestedtified thet AutoBody had*thesame [growth] potentid thet FudLine
hed.” Based on the three months of figuresfor AutoBody which shehad in her passesson (July, Augus,
and September 1996), Barnes ca culated aprofit of “30 to $34,000 amonth[,] that’ s around not quite
$400,000 ayear.” From thesefigures, Barnestedtified thet AutoBody “could eesily be va ued between
1.75 and two million dallarsif not more.” Sherman testified, on the other hand, that AutoBody’ sgross
receivablesfor July, August, and September 1996 were “roughly about $50,000” per month, had

dropped to $38,000 per month by May 1997, and that AutoBody had a negative value.
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Thetrid court credited neither Barnes' nor Sherman’ svauation of AutoBody. Insteed, thecourt
found that AutoBody wasworth $80,000, tating thet “[i]n return for $40,000 from hismother, [ Sherman]
gave her aone-hdf interest in hisbusiness. Thus, by hisown actions, [Sherman] has admitted that he
bdieved AutoBody hasavaue of $30,000.” Thetria court deemed it equitableto avard Barnes $40,000

of the “admitted” value of AutoBody.

1. Standard of Review

“[T]hiscourt hes condstently applied thewell-settled principle that thetrid court has condderable
discretion and broad authority in didtributing merital property aspart of ajudgment of divorce” Dewsv.
Dews, 632 A.2d 1160, 1164 (D.C. 1993); see also Negretti v. Negretti, 621 A.2d 388, 389 (D.C.
1993); Modey v. Modey, 601 A.2d 599, 600-01 (D.C. 1992); Leftwich v. Leftwich, 442 A.2d 139,
142 (D.C. 1982); Benvenuto v. Benvenuto, 389 A.2d 795, 797 (D.C. 1978). Thetria court ischarged
by statute with distributing marital property “inamanner that isequitable, just and reasonable, after
consderingdl relevant factors” D.C. Code 8§ 16-910 (b) (1997), and “ solong asthetrid court consders
al rdlevant factors, itsconclusonswill not be disturbed onapped.” Bowser v. Bowser, 515 A.2d 1128,
1130(D.C. 1986). If “thetrid court'sfindingsof fact, conclusionsof law and judgment, taken together .
.. present anintegrated, interndly cong stent and reedily undergood whole,” itsdecisonwill bedlowed to

stand on appeal. Bowser, 515 A.2d at 1130; see also Dews, 632 A.2d at 1164.

[11. Equitable Distribution of AutoBody



A. Whether AutoBody is Marital Property

Sherman’ scross-gpped assartsthat thetrid court erred infinding that AutoBody, formed after he
separated from Barnes, was marital property subject to equitabledigtribution. Sherman arguesthat thetrid
court’ sdetermination that AutoBody was marita property isincons stent with the terms of the in-court
agreement concerning the wind-up of FuelLine reached by the partieson May 7, 1996. Under that
agreement, each party wasto recelve FuelLine'slist of subscribers and advertisers and each had the
opportunity to bid on the Fue Line name and logo and purchase corporation property a fair merket vaue.

Theintent of theagreement, Sherman contends, wasto permit each party to beginanew, ssparatebusiness.

Thetrid court found that AutoBody was maritd property because 1) thefundsused by Sherman
to begin AutoBody werenot hisseparate property; they wereether marital fundsrembursed fromhis
brother and sister-in-law ($14,000), see supra note 4, or received from his mother ($40,000) for an
interest in the business, and 2) Sherman used the artboards and layout from FuelLineto create thefirst
editions of AutoBody asvirtual clones of the Fuel Line magazine,® which prior to dissolution was
undoubtedly marita property. Sherman dioutesthetrid court’ sfinding thet to the extent Barneshed “made
contributionsto FuelLine, and the extent to which these contributions permitted [ Sherman] to establish

AutoBody,” the new venture was marital property subject to equitable distribution.

® Thetria court commented that “it is clear that, in many respects, AutoBody was areplica of
FuelLine.”
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The party who daims sole and separate ownership hasthe burden of establishing thet the property

ishisor her separate property. See Jordanv. Jordan, 616 A.2d 1238, 1239 (D.C. 1992); seealso
Hemily v. Hemily, 403 A.2d 1139, 1141 (D.C. 1979) (noting “threshold requirement” for property
exempt fromdistribution“isthat it be' the soleand separate property’ of onespouse’). Thecourt assgns
each party hisor her separate property, see D.C. Code § 16-910 (a), and then distributes “dl other
property accumulated during themarriage,” i.e. marital property, 816-910 (b). Thetrid court found thet
funds Sherman recel ved from hismother and brother to establish AutoBody condtituted * dl other property”
withinthemeaning of §16-910 (b).° Becausethe money received from hisbrother mirrored the amount
Sherman hed previoudy given hisbrother and sgter-inHlaw out of marital funds, thetria court found these
funds merdly to be arembursement of the maritd fundsand, therefore, not Sherman’s* sole and separate
property.” See Coxv. Cox, 639 A.2d 97, 99 (D.C. 1994) (“A spouse may not circumvent the equitable
digribution of themarital etate by conceding marita asstsor by manipulaing tittetothem.”). Thisfinding
isnot dearly erroneous. According to thetrid court, because the $40,000 given by Sherman’ smother to
AutoBody was congderaion for aone-hdf interest in AutoBody, it did not qualify as Sherman's ssparate
property by gift or otherwise under § 16-910 (a). Although we question whether the evidence established
thet the $40,000 received by AutoBody from Sherman’ s mother wasintended as an investment reflective
of AutoBody’svdue, sseinfraPart 111. C., thetria court’ sfinding that thefunds received by AutoBody
from Sherman’ smother in exchange for sock was an invesment in the company, and not Smply agift to

Sherman, is not clearly erroneous.

® Sherman does not addressthetriad court’ sfinding that the money received from hisfamily to
begin AutoBody was marital property.
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Basad onthetrid court'sfinding that the $40,000 from Sherman’'s mother was an invesment in
AutoBody, we understand thetrial court'sreasoning asfollows. Because marital funds (theloan to
Sherman'sbrother) and assets (FuelLine sartboards) were used to Sart up AutoBody, the businesswas
marital property. The$40,000invested by Sherman'smother wasin exchangefor ahaf interestinthe
business. Thisestablished the value of the concern at $80,000, of which the court awarded Barnes
$40,000. Althoughweagreewith Shermanthet theMay 7, 1996, agreement permitted eech party to begin
anew bus ness, because Sherman began hisbusness a least in part, with maritd assats, we condudethat
thetria court’ sfinding that AutoBody was maritd property issupported by the record and not clearly

erroneous.” We now turn to the valuation of that property.

B. Barnes Testimony Regarding the Value of AutoBody

Barnesarguesthat thetrid court’ srefusd to credit her valuation testimony “in effect” “ disallowed”
the testimony and that therewas no requirement that shetestify to the“ underlyingfactsor data’ because

shewastedifying asanexpeat. Barnesfurther arguesthat thetrid court committed legd error by refusing

" Wenote, of course, that thereisno requirement under our statutethat aparty receivean equa
digtribution of amarital assat, only an equitabledigtribution, taking into account, inter alia, “eachparty’s
contribution to theacquisition, preservation, gppreciaion, disspation or depreciaion invaueof theassats
subject todistribution .. ...” Burwell v. Burwell, 700 A.2d 219, 223 n.6, 224 (D.C. 1997) (quoting
D.C. Code § 16-910 (b)); see also Darling v. Darling, 444 A.2d 20, 24 (D.C. 1982) (wife's
subsgtantid non-monetary contributionsin performing tasksassod ated with her husband'sbusnessentitled
her to an equitable interest in the business).
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to credit her vauation of AutoBody, finding it unreliable becauseit was* not based on any recognized

vauation method.”

Barnestedtified that the net profit per month of AutoBody was $30,000 to $34,000 (gpproximately
$400,000 per year), and that based on such net profit, the quality of the AutoBody newspaper, theloyaty
of itscustomer base, and its anticipated revenue, the company had atota present vaue of $1.75 millionto
$2million. Barnes figuresfor AutoBody were culled from bank statementsand cancelled checksfor July,
August, and September 1996. Barnestdlied the expenses of AutoBody using checksfrom Sherman’s
subpoenaed bank records; ontherevenuesde, sherdied oninvoices, and, wherenoinvoicewas produced,
by counting the adsin the AutoBody newspaper and computing theamount of billablesusing theofficid
AutoBody rete card. Barnesturned her $400,000 annud projected net profit figuresfor AutoBody toa
present va ue of thegoing concern of $1.75to $2 million* based on theamount of sdesand the percentage

of net profit” recouped over a period of years.

Barnesarguesthat thetrid court "disalowed" her tesimony. Wedisagree. Thetrid court in fact
overruled amationto strikeher testimony . Barnes va uiation testimony was acoepted into evidence by the

trid court, which deemed it condstent with “well-settled precedent thet an owner iscompetent to tedtify as

8 Barnes argument that thetria court refused her testimony for lack of abasisfor her “ expert”
opinionisinfirm. Bamespointsthe court to Rule 705 of the Federdl Rulesof Evidencewhichreads “The
expert may testify intermsof opinion or inference and give reasonstherefor without fird testifying to the
underlying factsor data, unlessthe court requires otherwise. The expert may inany event berequired to
disclose the underlying facts or data on cross-examination.” Fep. R. Evip. 705. Barneswas neither
proffered nor deemed qualified as an expert; Rule 705 does not apply to non-expert testimony.
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to hisopinion of the value of hisor her own company.” See, e.g., Independence Fed. Sav. Bank v.
Huntley, 573 A.2d 787, 788 (D.C.) (per curiam), cert. denied, 498 U.S. 853 (1990); Hartford
Accident and Indem. Co. v. Dikomey Mfg. Jewelers, Inc., 409 A.2d 1076, 1079 (D.C. 1979). Cf.
BRETT R. TURNER, EQUITABLE DISTRIBUTION OF PROPERTY, 8 7.05, at 513 (2d ed. 1994) (“The
nonowning gpouse may tetify to the vaue of an asst if he or she has had some exposure to the asset during

themarriage. Suchtestimony issmilar tothetestimony of theowning spouse. ...” (footnote omitted)).

Rather than“disdlow” Barnes testimony, thetria court Smply did not credit her vauation, Seting
that “the Court agreeswith [Barnes] that sheisqualified to assessthe va ue of AutoBody, but doesnot
credit thevalidity or the accuracy of her vauation method.”® Thetrid court noted specificaly thet, in
cdculating net profit, Barnesfalled to consder any sdary for Sherman, did not factor in taxes, and did not
acocount for the sgnificant drop in accounts recaivable after September 1996. Thetrid court dso rgjected
Banes vauation because her “ smpligic andyss does not comport with the requirements of theearnings
or market vaue gpproach,” noting that Barnes provided no objective bass on which she capitalized gross
revenue asamultipleof two (or fivetimesnet earnings) to arrive a her vauaion of AutoBody. Cf. TURNER,

supra, 8§ 7.08, at 542 (number by which earnings capitalized generally “ determined by an expert

° Barnesarguesthat her val uationwasbased on the* payback period rule’ method. The* payback
period” method of evaluation generaly isused to assessthe acceptability of capital expenditure by
determining thelength of timeit takesto recover theinitia cogt of aproject without regard to thetime vaue
of money. See LAWRENCE J. GITMAN ET AL., MANAGERIAL FINANCE 531 (payback period represents
“theamount of time. . . required torecover theinitid investment . . . thelength of timeit takesfor an
Investment to pay for itsdf”). The payback period ca culation doesnot give apresent valuefor agoing
concern. Seeid.
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accountant”).”® Given these defidiendies, thetrid court, asthe arbiter of the credibility of witnesses, could
reasonably regject Barnes' nonexpert valuation. See Hawkinsv. United States, 663 A.2d 1221, 1230
(D.C. 1995) (“[W]henit comesto assessing the credibility of witnesses, weare particularly deferentid to
trial courts.”); seealso Preston v. Preston, 767 SW.2d 618, 620 (Mo. Ct. App. 1989) (“Thetria
court isfreeto believe dl, part or none of the testimony of awitness even if such testimony is
uncontroverted.”). Accordingly, thetria court did not abuseitsdiscretioninrefusingto credit Barnes

valuation testimony.

C. Trial Court’s Valuation of AutoBody

“An equitable digtribution requires the court to condder the current vaues of the maritd property,
such that upon distribution, each party'sneedsare adequately addressed.” McDiarmidv. McDiarmid,
649 A.2d 810, 813 (D.C. 1994). Herethetrid court conddered evidence of the vaue of AutoBody from
threesources. Barnes' testimony that AutoBody wasworth $1.75 to $2 million, Sherman’ stestimony that
AutoBody had anegativevaue, and thetransfer of aone-haf interestin AutoBody to Sherman’ smother
for $40,000. Unableto credit either of thewiddy digparate va uaions of AutoBody offered by Barnesand

Sherman, thetria court instead awarded Barnes $40,000, based on what Sherman’ smother paid for afifty-

% Thetrial court noted that “no evidence was introduced to demonstrate the appropriate
capitdization of average earnings or the gpplicableinterest ratesand rddive risksinvolved in thistype of
busness” Inadditiontothosefactorsidentified by thetrid court, we notethat Barnesfailed to consder
thevaueof AutoBody’ sgoodwill, if any, gpparently failed to account for uncollectible debts, and falled
to congder theloss of vaue attendant to her skillsand expertise not being availableto the AutoBody
enterprise.
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percent interest in the company, delivered to her two days prior to commencement of thedivorcetrid. See
TURNER, Upra, 8 7.04, a 510 (“In some cases, however, the court may havedifficulty believing thet either
party’ spostioniscorrect. Thus, thelaw permitsthetrid judgeto mekehisor her ownvauation.”). Barnes
arguesthat thetransaction between Sherman and hismother was asham and should not be used asthe bess
for an egquitableaward of AutoBody. Shermandso arguesthat thetrid court'svauationisflaved. Although
both sdesarguethat thetrid court’ sdecison wasarbitrary, we are not thus bound to reverse or remand.
Thesocope of thiscourt’ sreview isarcumscribed in casestried by atrid court without ajury: “[w]henthe
caewastried without ajury, the court may review both asto the facts and the law, but the judgment may
not be set asde except for errors of law unlessit appearsthat thejudgment isplainly wrong or without

evidence to support it.” D.C. Code § 17-305 (a) (1997).

We noted in McDiarmid thet “there are avariety of acceptable methods of vauing the goodwill
of aprofessond practice, and no single method isto be preferred asametter of law.” 649 A.2d a 815.
Reather, “[t]he sdlection of avauation methodiswithinthediscretion of thetrid judge” 1d. Smilarly, a
number of different methods are available for determining thefair market vaue of adlose corporation, see
TURNER, Upra, 8 7.04, a 509, though “ some va uation methods may be more gppropriate than othersfor
aparticular form of enterprise, or in vauing particular dements of the enterprise,” Arnold H. Rutkin,
Valuation of a Closely Held Corporation, Small Business or Professional Practice, in 2
V ALUATION AND DISTRIBUTION OF MARITAL PROPERTY, § 22.08, at 22-103 (Matthew Bender 1996).
Nevertheless, wewill “ permit thetria court[] to accept any reasonable method whichissupported by the

evidence.” TURNER, supra, 7.04, at 509; see also De Liedekerke v. De Liedekerke, 635 A.2d 339,
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341 (D.C. 1993) (“Inadivorce proceeding thetria court has discretion over the method by which the

division of property will be effectuated.”).

Althoughwe* recognizethat inameaiter such asthisexactitudeisnot possble” Rogersv. Rogers,
296 N.W.2d 849, 853 (Minn. 1980) (en banc), and notwithstanding thetria court’s considerable
discretion in choosing ava uation method, the method it chooses mugt dlow thetrid court toarrivea a
digribution of marital property thet, based on the evidence, is“ equitable, just and reesonable” D.C. Code
§16-910(b). Thetria court must engagein a“conscientiousweighing of dl rdevant factors, satutory or
otherwise, before reaching acondusion about the proper didtribution of the property,” Burwdll v. Burwell,
700 A.2d 219, 225 (D.C. 1997) (per curiam), “but not limited to those [factors] enumerated in that
section.” Bernard v. Bernard, 730 A.2d 663, 665 (1999) (internd quotation omitted). “Relevance.
..iIsafunction of theparticular evidencebeforethetria court and theissuesarising therefrom.” 1d. (internd
quotation and dteration omitted); see also Bowser, 515 A.2d at 1130 (the relevant factorswill “vary in

each case”).

Inthiscasethetrid court did not congder dl rdevant factorsin coming toitsvauation of AutoBodly.
Thetrid court’ smethod of determining Barnes equitableportion of thebusinesswasto avard Barnesone-
haf of $80,000, Sherman having “ admitted,” contrary to histestimony that AutoBody had negative vaue,
thet one-hdf the bus nesswasworth $40,000 by giving hismother afifty-percent interest in AutoBody for
that amount. “Wherethe owning spouse himself or herself hasva ued the businessinan arm' s-length

transactionwith athird party, that va uation will behighly persuasive.” TURNER, supra, 87.08, at 541
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(emphasis added); cf. Square 345 Assocs. Ltd. Partnership v. District of Columbia, 721 A.2d
963, 973 (D.C. 1998) (the authoritiesuniformly agreethet “[g)sameatter of Smplecommon sense, arecent
am'slengthsde. . . isextremdy probative evidence of far market vadue’) (quotation omitted). Although
thetria court’sdetermination was based on record facts, thetrid court made no finding thet the $30,000
va uation reasonably reflected an accurate market value of AutoBody as can be assumed whenthevdue
issetinanarm’ slength transaction.™ Given thetiming of thetrangmitta of thefifty-percent interest two
daysbeforetrid, and thet the transaction onwhich thetrid court’ s va uation was based was consummeated
between amother and son, where condderations other than objective vauation may preval, aosent atrid
court finding to the contrary, the record does not support that $80,000 represents afair valuation.™
Because“thetrid court fail[ed] to consder dl therdevant factors, we cannot determine whether the court

properly exercised its discretion and achieved an equitable result.” Burwell, 700 A.2d at 223.%

1 Onremandthetrid court should consider Sherman’ sargument that, evenif thestock transfer
to hismother isan gopropriate measure of AutoBody’ sva ue, the company should be vaued a $60,000,
as $10,000 was aloan to AutoBody.

2 Our concern that thetrial court did not consider all relevant factorsisfurther validated by
Sherman’ sstatement in hisbrief on gpped that “[i]t wasnot along arm transaction [9¢] based onwhat a
willing buyer and awilling sdler thought the company wasworth,” and the representation of hiscounsd &
ord argument on goped that the amount of Sherman’ smother’ sinvestment in AutoBody was motivated
by concerns that bore no reflection on the value of the company.

B Onremand, if thetrid court findsthat the transaction between Sherman and his mother does
not reflect areasonably accurate value of AutoBody, it may be necessary to recelve more evidencein order
to make an accurate va uaion, see supra note 10, before deciding Barnes fair share of that vauation, see
Supra note 7.



15

Wereversethetrid court’ sorder insofar asit concernsthe amount of the equitableaward resulting

fromBarnes maritd interestin AutoBody and remand for further proceedings congstent with thisopinion.

So ordered.





