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Ruiz, Associate Judge: Thisapped raisesthe question whether standing under the Didtrict of
ColumbiaHuman Rights Act (DCHRA), s.e D.C. Code 88 1-2501 to 1-2557 (1999), islimited to the
intended target of discrimination. We hold that it isnot, and that a party injured asaresult of such
discrimination has sanding to sueunder the DCHRA. The casearose out of adispute betweenalandlord

and tenant in connection with two proposed assgnmentsof aretail leasefor premiseslocated at 1747
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PennsylvaniaAvenug, N.W., in Washington, D.C. Appdlant, Executive Sandwich Shoppe, Inc. (ESS),
filed suitinthe Didtrict of Columbia Superior Court on February 12, 1996, saeking to recover (8) in Counts
| and 11, for breach of its|ease agreement with gppelless? (b) in Counts 11 and 1V, under the DCHRA for
harm resulting from racid discrimination against persons of Korean descent who were proposed as
assignessof thelease; and (c) in Count V, for civil conspiracy toinjure ESSinitsbusiness® OnMarch
21, 1996, gppelleessmultaneoudy filed amotion to dismiss, which argued that ESSlacked sanding to
pursueits DCHRA claims, and their answer to the complaint, which asserted, inter alia, astatute of
limitationsdefense. Appdleesaso counterclaimed to recover unpaid rent and related charges accruing
after ESS vacated the leased premises. The trial court dismissed Counts Il and 1V (the
discrimination—based dams) pursuant to Superior Court Rule 12 (b)(6) for fallureto dateadam, onthe
ground that ESSlacked third-party sanding under the DCHRA, and Count V (thecivil conspiracy dam)
for fallureto dlegeatort independent of thedleged violaion of the DCHRA tosupport advil conspiracy
dam. Countsl and I, for breach of the lease regarding proposed assgnments to Jung Soon Chung and

Tu Pyo Hong, respectively, procesded to trid beforethetrid court pursuant to ajury waver inthelease.

! The sole shareholder of ESS is Emanuel Skinarakis.

2 Appelless Car Redty Corporation, Carr Redity, L.P., and 1747 PennsylvaniaAssociates, L.P,,
own and managethebuilding a 1747 PennsylvaniaAvenue, N.W. (“landlord” or "lessor”). Appelless
Larry Goodwin and John A. Asadoorian areformer employeesof Carr Redity Corporation. Hereinthey
are collectively referred to as "appellees.”

$ ESSorigindly filed acomplaint in the United States District Court for the Digtrict of Columbia,
dleging, inter alia, racid discriminationin violation of 42 U.S.C. §1985. Thedidrict court dismissed
the 8 1985 daim on the ground that participation in commercewithinthe Didrict of Columbiaisnot aright
or privilege protected by § 1985, and dismissed theremainder of thefederd suit for lack of other federd
claims. ESS subsequently filed the instant suit in the District of Columbia Superior Court.
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Thetrid court ruled againgt ESS on these counts and awarded judgment for gppdleeson their counterdam
for unpad rent and rdaed charges. ESStimdy gppeded. Wedisagreewith thetrid court’ sdismissal of
ESS sDCHRA damsfor lack of ganding and remand for condderation of thasecdlams, aswell assESSs

civil conspiracy claim consistent with this opinion. We affirm the remaining issues on appeal.

I. Facts

ESS and thelandlord entered aten-year lease executed March 16, 1987, under which ESS
occupied 1747 PennsylvaniaAvenue, N.W., inthe Didrict of Columbia, and operated asandwich shop
from June 1987, until March 1996. The shop offered table servicein one part and carry-out servicein
another part of theshop. ESS operated successfully and acceptably to thelandlord until 1992, at which
timethedowntown retail market suffered adowdown and the profitability of therestaurant suffered. ESS
requested and was granted an addendum to thelease which reduced therent dightly. Inlate 1992, ESS

was put on the market through Thomas Papadopoul os, a business broker.

The lease contained the following provision regarding assignment:

12. Assignment and Subletting

A. Lesseemay not sublet the Demised Premises. Lesssemay not assign,
<l or otherwise transfer the Lease without the prior written consent of
Lessor, which consent may not be unreasonably withheld, delayed or
conditioned, provided theassgnee, purchaser or transferor hasasmuch
or more experiencein theretaurant busnessas L essee and hasafinandd
datement that isequd to or better than thefinancid statement of Lessee
Any transfer of this Lease from Lessee by merger, consolidation,
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liquidation or atherwise by operation of law, including, but not limited to,
an assgnment for the benefit of creditors, shdl beincluded in theterm
“assignment” for purposes of this lease.

The lease aso contained the following relevant provisions:

1.U

Lesseewill use and occupy the demised Premises soldly for (1) the purpose of
operating asit-down sandwich shop with carry-out service, for theretail sde of
food and beverages, and shall serve on-premises food with china and flatware.

49. Approva of Lessee’ s Decor

Itistheintent of the Lessor to mantain throughout theterm of thislease,
a high quality of decor throughout the Building.

Lesseeshdl not changethe design, including decorations, graphicsor

furnishingsof the Demised Premiseswithout having first obtained the
written consent of Lessor as required by the provisions hereof.

A. Proposed Assignment to Jung Soon Chung

On February 2, 1993, Jung Soon Chung signed a contract to purchase ESS at the price of
$450,000 with the seller's guarantee of businessin the amount of $22,000 in atwo-week period and
sAtlement to oocur withinthirty days: A letter from Mrs. Chung' scounsd, Dimitri Mdllios, dated February
4, 1993, requested assgnment of thelease and an extenson of thelesseterm to afull tenyears. Induded
withtheletter was an unaudited financia report and persond financia satement for Mrs. Chung. Asa
condition of acceptance, thelandlord ing sted on cancellation of the addendum to theleasewhich had

reduced the rent payable by ESS during the remaining course of theleaseterm. On February 16, Mr.
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Madlioswrotetoinform William Jossph H. Smith, atorney for ESS, that therequest for assgnment of the
leaseto Mrs. Chung hed been denied. Thereupon, Mr. Smith, in aFebruary 18 |etter, acting on behdf of
ESS, made an unequivoca demand for completion of theass gnment at therent setintherent-reduction
addendum and expressed the view that withhol ding consent based on that condition congtituted an

unreasonable withholding of consent under the terms of the lease.

OnMarch 2, 1993, gppellee Asadoorian, the retall lease agent for the landlord, met with ESS.
This meeting resulted in Asadoorian’ s March 3 memorandum to appellee Goodwin in which he
acknowledged thet thelandlord’ s position that the addendum should be nullified was untenable under the
lease, and added: “ Our bassfor non-goprova should beon themeritsof the assgnee and their experience
in running thetype of operationthat [EST is” InaMarch 4 letter to Mr. Mdlios, Asadoorian requested
that Mrs. Chung submit supplementd finandd information. OnMarch 16, Mrs. Chung’ s counsd wrote
to counsd for ESSto withdraw Mrs. Chung' soffer and inaMarch 23 |etter to Asadoorian expressed his
impression that the“ transaction was dead,” but neverthe essenclased the finandid information requested
by Asadoorianin hisMarch 4 letter. On March 31, gppellee Goodwin wrote to Mr. Smith expressng
concernsabout thefinandid materidsfurnished by the Chungs* Goodwin identified adiscrepancy between
the small amount of interest income reported on their 1992 federa tax return and the “ $324,255in

potentidly interest yidding assets’ demonstrated on thefinancia statement provided, and expressed

* Although the sdl es agreement was only signed by Mrs. Chung, Mr. Mallios provided joint
financial information for her and her husband, Hyuk Chung.
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concern that “[t]hings don't ssemto add up.”> On April 7, 1993, ESS authorized the broker to returnthe

$20,000 deposit to Mrs. Chung.

B. Proposed Assignment to Tu Pyo Hong

ESSentered acontract to sl itsbusinessto Tu Pyo Hong on June 4, 1993, the contract to dose
intwenty-seven days, on or before July 1, 1993. The contract provided for apurchase price of $250,000,
whichwas $200,000 lessthanin the contract with Mrs. Chung. Thecontract dso provided for abusiness
guarantee of $20,000 in atwo week period, plusor minusfive percent. OnJune 7, the broker, Mr.
Papadopoul os, wrote Asadoorian enclosng financid information in support of theassgnment of theleese
to Mr. Hong. Inresponse, on June 14, Asadoorian requested supplemental information, including
informationregarding Mr. Hong' shusnessexperience. Therequestedinformationwasfurnished by letter
onJune16. Intheinterim, Mr. Hong wrote to Mr. Pgpadopoul os expressing concern that the leasgsuse
clause appeared to prohibit hisplanned introduction of asalad bar. OnJuly 1, the contract settlement
deadline, Asadoorianwroteto Mr. Papadopoul osgranting approva of theassgnment to Mr. Hong, but
noting disgpprova of theplanto putinahot and cold sdad bar. Thelandlord' spositionwasdarified and
reiterated in aletter dated July 23: “the proposed changeinthe presentation of food (i.e. the sdf-sarvice

food bar) is not acceptable to the Lessor.” The sale of ESS to Mr. Hong was not consummated.

® Thelandlord wasunaware of severd significant judgmentsrendered againgt the Chungsaround
the time of the negotiations. At tria the financial statement was proved to be fabricated.



C. Landlord’s Counterclaim

ESS ceasad paying rent in December, 1995, but continued to occupy the premisesuntil March,
1996, when it went out of business. Theleasewasto expire November 30, 1997. Unpaid rent accrued
at therate of $7,093.33 per month beginning in January, 1996, and at the rate of $7,600 per month
beginning in December, 1996. Thelandlord made effortsto secure anew tenant and leased the premises

to a successor tenant in early 1997, the tenant taking possession in March, 1997.

D. Evidence of Discrimination

Countslll and 1V of ESSscomplaint dlegethat appellees* interrupted, terminated, refused and
failed to initiate and conduct, and required different termsfor, atransactionin real property . . . for
wrongfully discriminetory reasons.” Althoughthesedamsweredismissed prior totrid, ESSnevertheess
diated tesimony regarding gppdlees dleged discriminatory animus. Attrid, Mr. Smith, theattorney for
ESS, testified that he met with Asadoorian shortly after receiving the March 31 letter and wastold, in
responseto hisquery asto why obtaining the approva was so difficult, that “[w]e don't liketo leaseto
Orientalsbecausethey keeptheir shopsdirty . ... Weliketheway Emanud [Skinarakis] runshisshop.
Hehasaniceshop. ... Weretryingtosdl ittoaGresk.” Mr. Skinarakistedtified that, during pendency
of the propasad assgnment to Mrs. Chung, Asadoorian told him, * between you and |, my company doent

like Orientd people, especidly inthe Internationd Squarewe have Koreans. .. Andthey aredirty. And

they changethemenu. Thenthey'refilthy. And they changethe concept of therestaurant.” Mrs. Chung's
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counsd, Mr. Mdllios tetified that he did not think there was any exceptiond trestment of the Chungsor

of Orientals generally in his previous dealings with Asadoorian.

[I. District of Columbia Human Rights Act

A. Standing Under the DCHRA

Wefirg congder ESS sargument that thetria court erred by dismissing Countslil and 1V for lack
of ganding under the DCHRA.. Becauseamation to dismissacomplaint under Rule 12 (b)(6) “ presents
questions of law, our sandard of review for dismissd for falureto Sateadamisdenovo.” Johnson-El
v. Didtrict of Columbia, 579 A.2d 163, 166 (D.C. 1990) (citationsomitted). The DCHRA makesit
unlawful to “interrupt or terminate, or refuse or fall to initiate or conduct any transaction in red property;
or to require different termsfor such transaction,” D.C. Code 8§ 1-2515 (8)(1) (1999), onthe bassof “the
race, color, rdigion, nationd origin, S2x, age, marita datus, persond gopearance, sexud orientation, familid
datus, family responghilities, disability, matriculation, politicd affiliation, sourceof income, or placeof
resdenceor busnessof any individud,” 8 1-2515 (a). “‘ Transactionin red property” meansthe exhibiting,
listing, advertiang, negatiating, agreeing to trander or trandferring, whether by sale, lease, sublease, remt,
assgnment or other agreement, any interestinred property or improvementsthereon, including, but not

limited to, leaseholds and other real chattels.” D.C. Code § 1-2502 (30).

Count I11 of ESS scomplaint alegesthat Carr Redlty, Carr Redlty L.P. and 1747 Pennsylvania

Avenue Associates “interrupted, terminated, refused and failed to initiate and conduct, and required
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different termsfor, atransaction . . . based on therace, nationa origin and persond appearance of Mrs.
Chung and Mr. Hong,” inviolaion of D.C. Code § 1-2515 (g) and (b). Count IV dlegesthat the same
actionsweretaken by Asadoorian and Goodwininther individud capacities. ESSdlegesthat asaresult
of appelless discriminatory actionsinrefusing assgnment of theleaseto ESS sprogpectiveassigness, the
sdeof ESSfalled to take place and ESS continued to suffer businesslosses. Thetrid court dismissed
ESS sdamsunder the DCHRA based on gopdlees argument thet the prospective assgnees, who were
not partiesto the action, weretheactud targets of discrimination, and therefore ESS had no standing to

pursue claims based on discrimination against third parties under the DCHRA.

Asone court has noted, “[w]hether aparty isasserting its own rights, as opposed to seeking to
vindicatetherights of athird party, isoften adifficult question.” Benjaminv. Aroostook Med. Cir.,
Inc., 57 F.3d 101, 105 (1st Cir. 1995). Although thetrial court decided the motion to dismissasa
question of third-party Sanding, and each party hasargued the sanding issueto this court as one of third-
party standing, we do not understand ESSto date aderivative clam. ESS scomplaint alegesadirect
harmtoitspecuniary interestsasaresult of gopeless dleged discriminatory animustoward the proposed
assgness. ESSnather seeksto gandin the place nor assart therights of thergjected assignees. Withthe
undergtanding that ESShasdleged direct harmtoitsinterests itisgtill necessary to consder whether such
aclam may be maintained under the DCHRA by alitigant who was not the intended victim of

discrimination.®

® Becausewerecognize ESSto dam direct, rather then third-party, standing under the DCHRA,
(continued...)
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“Inessencethequestion of ganding iswhether thelitigant isentitled to havethe court decideon
the meritsof the dispute or of particular issues” Allenv. Wright, 468 U.S. 737, 750-51 (1984) (quoting
Warthv. Sddin, 422 U.S. 490, 498 (1975)), or, put another way, “the determination of whether a
specific person isthe proper party to bring amatter to the Court for adjudication.” ERWIN CHEMERINSKY,
FEDERAL JURISDICTION 8§ 2.3, a@ 56 (3d ed. 1999). Condtitutiona standing under Articlelll requiresthe
plantiff to “alege persond injury farly traceableto the defendant’ s unlawful conduct and likely to be
redressed by therequested relief.” Wright, 468 U.S. at 751. Out of prudentia concerns, “[s|tanding
doctrineembracesseverd judicidly sdf-imposedlimitsontheexercise. . . of jurisdiction, such asthe
genera prohibition on alitigant’ sraising another person’ slegd rights. . . and the requirement that a
plantiff’ scomplaint fal within the zone of interests protected by thelaw invoked.” 1d. However, when
Congressintendsto extend ganding to thefull limit of Artidelll, the® solerequirement for danding.. . . [is
al minimaof injury infact.” Havens Realty Corp. v. Coleman, 455 U.S. 363, 372 (1982). Thus,
when gandingispamissbleto thelimit of Artidelll, courts“lack theauthority to creste prudentid barriers

to standing.” 1d. With these principlesin mind, we turn to standing under the DCHRA.

Section 1-2556 of the Didtrict of ColumbiaCoderecognizesa private cause of action under the

DCHRA, providing in pertinent part:

®(...continued)
we express no opinion concerning the availability of third-party standing under the DCHRA.
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(& Any person claming to be aggrieved by an unlawful discriminatory

practiceshd| haveacauseof actioninany court of competent jurisdiction

for damages and such other remedies as may be appropriate. . . .
Asatextua métter, the satute does not purport to limit the availability of an action under the DCHRA to
only those parsonswho arethetargetsof discrimination. Thereisno statutory requirement that thelitigant
beamember of aprotected dass. Rather, the broad textua grant of standing in section 1-2556 extends
to “[a] ny person claiming to be aggrieved by an unlawful discriminatory practice.” (Emphasis
added.) The DCHRA broadly defines a*“person” as

any individud, firm, partnership, mutua company, joint-siock company,

corporation, association, organi zation, unincorporated organization, [abor

union, government agency, incorporated sodety, Satutory or common-law

trust, estate, executor, administrator, receiver, trustee, conservator,

liquidetor, trusteein bankruptcy, committee, assgnes, officer, employee,

principa or agent, legd or persond representative, red etate broker or

salesman or any agent or representative of any of the foregoing.

D.C. Code § 1-2502 (21).” Accordingly, appelless argument that the DCHRA confers standing only to

the targets of discrimination finds no support in the language of the statute.

Wehave spedificaly stated on severd occasonsthat the DCHRA isaremedid dvil rightsdatute
that must be generoudly construed. See Wallacev. Skadden, Arps, Sate, Meagher & Flom, 715
A.2d 873, 889 (D.C. 1998); Smpson v. District of Columbia Office of Human Rights, 597 A.2d

392,398 (D.C. 1991). Neverthdess notwithgtanding the plain language of the satute and our exhortations

" ESS, acorporation, isa“person” for purposes of the DCHRA.
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thet it begeneroudy condrued, gppelessarguethat “ any person” should not indude anyoneother thanthe
direct target of discrimination, and urge that we recognize prudentid limitations on standing under the
DCHRA becauseafalureto do sowould bringin so many potentid plaintiffsthat the purpose of the datute
would beeviscerated® Appdlees profferred interpretationisnarrower than thestatutory languageand the
oppositeof generouscondruction. Moreover, wearenot freetoimpose prudentia limitationson sanding

even assuming that we were to agree, which we do not, that it would be wise to do so.

8 Appdlessare correct that generaly onecannot assart daimsfor violation of the civil rightsof
another under 42 U.S.C. §1981 or 42 U.S.C. § 1982 because “[p]rudentia limitationson standing
ordinarily requirethan an action under section 1981 or 1982 be brought by thedirect victimsof thedleged
discrimination because they are best suited to assert theindividud rightsin question.” Clifton Terrace
Assocs. v. United Techs. Corp., 289 U.S. App. D.C. 121, 128,929 F.2d 714, 721 (1991); seealso
Mackey v. Nationwide Ins. Co., 724 F.2d 419, 421-22 (4th Cir. 1984) (same). The assertion of a
dambasad onthevidlaion of another’ savil rights adasscthird-party dam, may asorunafoul of Artide
[1I’s*caseor controversy” requirement. SeeWarth, 422 U.S. at 502. Likewise, neither §1981 nor §
1982 specificaly confer standing within the statuteitself. Asexplained above, such concernsarenot
present in this case because ESS has assarted adirect injury and the DCHRA parmitssuch dams. Inthis
respect the present caseis similar to Walker v. Pointer, 304 F. Supp. 56 (N.D. Tex. 1969). In
Walker, theplantiffs § 1982 claim contended thet they were evicted fromtheir gpartment becausethey
had black guests. According to theplaintiffs allegations, they were“direct victimsof black racia
discrimination, discrimination directed at them because of their black associations” 1d. at 58. Asa
preliminary matter, the court consdered whether, despitethelanguage of § 1982 that “[4]ll ditizensof the
United Siates’ areto be protected againgt discrimingtion, 8 1982 could only beinvoked by black dtizens
or whether § 1982 was“ availab[l€] to white plaintiffsaspart of agreater dlassof ‘al citizens’” 1d. The
court rgected the propogition that § 1982 covered “ only those suffering from discrimination againgt black
peoplewho happento beblack,” and held that, having dleged adirect injury, the plaintiffswere"withinthe
jurisdictional scope” of the statute. Id. at 60. See also Sullivan v. Little Hunting Park, Inc., 396
U.S. 229 (1969) (white plaintiff has sanding under § 1982 to redress expulson from corporation organized
to operate acommunity park and playground facilitiesfor the benefit of the arearesdents after being
refusad gpprova of an assgnment of hisleasebecause of theassgnee' srace, onwhosebehdf theplantiff
had advocated).
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TheDCHRA waspassad to“ underscorethe Counail'sintent thet thedimination of discrimination
within the Didtrict of Columbiashould havethe highest priority.” Deanv. Digrict of Columbia, 653
A.2d 307,319 (D.C. 1995) (citing CommITTEE ON PUBLIC SERVICESAND CONSUMER AFFAIRS, COUNCIL
OF THEDISTRICT OF CoLUMBIA, COMMITTEE REPORT OF BiLL 2-179, “ THEHUMAN RIGHTSACT OF
1977, a 3(1977)). “TheCoundl undoubtedly intended the Human RightsAct to beapowerful, flexible,
and far-reeching prohibition againg discrimination of many kinds” 1d. Although we have noted thet the
Council did not intend the DCHRA to prohibit every discriminatory practice, see, eg., Evansv. United
Sates, 682 A.2d 644, 648 (D.C. 1996); Dean, 653 A.2d a 319, it neverthelessfollowsthat standing
under the DCHRA should be accorded abroad enough congtruction to make aremedy availablefrom
thoseformsof discrimination which the satute doesreach. Wetraverse no new episemologicd territory
whenwerecogni zethat discrimination not only inflictsaninjury ontheindividua whoistargeted for
discrimination but also exacts a socia and economic toll from others. See, e.g., Trafficante v.
Metropolitan LifeIns. Co., 409 U.S. 205, 211 (1972) (recognizing that discrimination causesinjury
to the whole community); Cf. Katzenbach v. McClung, 379 U.S. 294, 300 (1964) (noting that |ocal
discrimination effectsnationd commerce). Limiting standing under the DCHRA to only thedirect targets
of discriminationwould limit theflexibility of the DCHRA asatodl todiminate discrimination and hamdtring
effortsto effect the statute’ s broad purpose. That aplaintiff’salleged injury is predicated upon
discrimingtion againgt aperson other than him or hersdf presentsajury question asto whether an* unlawful
discriminatory practice” occurred and whether the plaintiff wasthereby “aggrieved’; itisnot, however, a

guestion of justiciability.
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Moreover, gppellees argumentsfor prudentia limitations on standing were foreclosed by
Molovinsky v. Fair Employment Council of Greater Washington, 683 A.2d 142, 146 (D.C.
1996), inwhichweheld that “ standing under the DCHRA is co-extensivewith standing under Artidel11.”°
Therefore, for sanding under the DCHRA, the plantiff nesdsto dlege”aminimacf injury infact,” Havens
Resalty, 455 U.S. a 372, and thiscourt “lack[s] the authority to create prudentia barriersto standing”
under theDCHRA. Id. Thiscaseissmilar to casesgranting anding under the Fair Housing Act (FHA),
42 U.S.C.A. 88 3601-3631 (1994 & Supp. 1999). For example, in Trafficantethe Supreme Court
noted that “ complantsby private personsarethe primary method of obtaining compliancewiththe Act,”
and held that under the Act standing isasbroad asis permitted under Articlelll. 409 U.S. a 209. In
Trafficante, two tenants of an apartment complex sued the gpartment owner aleging discriminatory
housing practices. Thelower courtsheld that the plaintiffs had no standing to bring the suit because only
individuaswho are the objects of the discriminatory practices could sue under the Act. The Supreme
Court reversed, holding that given the broad statutory grant of standing, the plaintiffshad alleged a
paticular injury infat, “theloss of important benefitsfrominterradid assodations” 1d. & 210. Here, ESS

has dleged amoretangible and quantifiable pecuniary lossasaresuilt of appdless dleged discrimination.®

® In Molovinsky, we noted that “[t]he Supreme Court has construed the nearly identical language
of theCivil RightsAct of 1968 (‘any personwho damsto havebeeninjured’) to confer sanding tothefull
extent that Articlell1 of the Congtitution permits.” Molovinsky, 683 A.2d at 146. The Fair Housing
Act, 42U.S.C. 83610 (8)(1)(a)(i), Setesthat “[a]n aggrieved personmay . . . fileacomplaint . ...” 42
U.S.C. 83602 (1)(1) definesan “aggrieved person” as* any person who clamsto have beeninjured by
adiscriminatory housing practice.”

1% Nor doesthe United States District Court for the District of Columbias opinion in Gersman

v. Group Health Assoc., 725 F. Supp. 573 (D.D.C. 1989), which isnot binding on this court, convince

usotherwise. InGersman, plaintiffsGeraman and Computer Security International (CS), the corporation
(continued...)
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B. Statute of Limitations under DCHRA

Appdless answer to ESS scomplaint bel ow asserted an affirmative defensethat the complaint
was barred by the gatute of limitations. See Super. Ct. Civ. R.8(c) (2000). The DCHRA providesin

relevant part:

A private cause of action pursuant to this chapter shdl befiled in acourt
of competent jurisdiction within one year of the unlawful discriminatory
act, or the discovery thereof, except that the limitation shall be
within 2 years of the unlawful discriminatory act, or the
discovery thereof, for complaints of unlawful discrimination in

19(....continued)
of which Gersman wasthe president and principa stockholder, aleged injuriesunder 42 U.S.C. § 1981
and the DCHRA asareault of the defendant terminating a contract with CSl for dlegedly discriminatory
reasons. After holding thet “discriminationin dl agpectsof economic lifé’ wasnot covered by the DCHRA
and that Gersman had no standing to pursue a 8 1981 claim on behalf of CSl, the court continued thus:

Haintiff Geraman nonethd esscontendsthat he hassanding to suefor his
own injuries, namely, humiliation, that he suffered as awitnessto
Defendant's termination of the contract with Plaintiff CSl. However,
Fantiff CS suffered thediscriminatory conduct, or injury infact, and not
Paintiff Gersman. Thereisno action under ether section 1981 or the
DCHRA for third partieswho suffer emotiona injury after witnessng
discriminatory conduct to othersregardiessof the nature of therdaionship
between the witness and the injured party.

725 F. Supp. at 577-78.

To the extent that the district court's opinion can be read to suggest that standing under the
DCHRA islimited to those persons of therace or other group againg whom discriminationis prohibited,
wenow hold otherwise. Totheextent thet thislanguage can be undersood assmply holding thet thetype
of injury Geramean purported to assart is not redressable under the DCHRA, we offer no opinion asto its
correctness as it is not asserted in the case before us.
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real estate transactionsbrought pursuant to thischapter or the FHA.
Thetimdy filing of acomplant with the[ Digtrict of Columbig] Office[of
Humean Rightg] shdll tall therunning of the gatute of limitationswhilethe
complaint is pending before the Office.

D.C. Code 8 1-2556 (a) (emphasisadded). Becausethese countsof ESS scomplaint were brought under
D.C. Code 8 1-2515 () and (b), dleging unlawful discrimingtionin red edtatetransactions, the DCHRA
damsmug have been brought “within 2 yearsof the unlawful discriminatory act, or the discovery thereof.”

D.C. Code § 1-2556.

ESSarguesthat we should not reach gppellees’ satute of limitations defense because appelees
have ether waved the defense or are estopped from raising the Satute of limitationsbecause it was not

pursued in the motion to dismiss below. We reject these arguments.

“The datute of limitationsisan affirmative defensewhich . . . must be st forth effirmatively ina
resoonsive pleading and may bewaived if not promptly pleaded.” Feldman v. Gogos, 628 A.2d 103,
104 (D.C. 1993) (quoting Whitener v. Washington Metro. Area Trangt Auth., 505 A.2d 457, 458
(D.C. 1986)) (internal quotesomitted); Super. Ct. Civ. R. 8 (c). Although the defense of statute of
limitationsisnot listed inthe rule, the defense d so may beraised by amotion to dismissunder Rule 12
(b)(6). See Jonesv. RogersMem. Hosp., 143 U.S. App. D.C. 51, 53, 442 F.2d 773, 775 (1971).
Under such acircumdancethedefense actsto bar theclamfor falureto sateacdamuponwhich relief

canbegranted. See2JAMESWM. MOOREETAL., MOORE'S FEDERAL PRACTICE 8§ 12.34 [4][b] (3d ed.
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1998) (“Dismissd under Rule 12 (b) (6) may dso begppropriaie when asuccesstul affirmative defense
or other bar to relief gppearson theface of the complaint, such as. . . thestatute of limitations.”); Super.
Ct. Civ.R. 12 (b)(6). Asone court has noted however, “thefact that the [statute of limitations] may be
raised in apre-answer motion doesnot necessarily mean that it must be.” Tahoe-Serra Preservation
Council, Inc. v. Tahoe Reg'l Planning Agency, 992 F. Supp. 1218, 1225 (D. Nev. 1998). Under
Rule8(c) the satute of limitationsisan affirmative defenseto be assarted inaresponsvepleading. See
Super. Ct. Civ. R. 8(c). Theexpresstermsof Superior Court Rule 12 (h)(2) providethat a12 (b) (6)
defense* may be madein any pleading permitted or ordered under Rule 7 (8),™ or by moation for judgment

onthepleadings, or a thetriad onthemerits”*?and Rule 12 (g) expresdy providesthat suchadamisnot

1 Rule 7 (a) reads as follows:

There shal be acomplaint and an answer; areply to acounterclam
denominated assuch; ananswer toacross-claim, if theanswer contains
across-dam; athird-party complaint, if apersonwhowasnot anorigind
party is summoned under the provisions of Rule 14; and third-party
answer, if third-party complaint isserved. No other pleading shdl be
alowed, except that the court may order areply to ananswer or athird-
party answer.

2 Rule 12 (h) reads in pertinent part:

(1) A defense of lack of jurisdiction over the person, insufficiency of
process, or insufficiency of serviceof processiswaived (A) if omitted
fromamoation in the crcumstances described in subdivison (g) or (B) if
itisneither made by motion under thisRule nor included in aresponsve
pleading or an amendment thereof permitted by Rule 15(a) to bemadeas
amatter of course.

(2) A defense of failure to state a claim upon which relief can
begranted, adefense of fallureto join aparty indispensable under Rule
19, and an objection or falureto datealegd defenseto aclam may be
(continued...)
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waived by afailureto includeit in a Rule 12 motion raising other defenses.® See Santosv. District
Council of New York City and Vicinity of United Brotherhood of Carpenters and Joiners
of Am., 619 F.2d 963, 967 n.4. (2d Cir. 1980); Tahoe-Serra, 992 F. Supp. at 1225. Accordingly,
the assertion of the limitations defense has not been waived. Santos, 619 F.2d at 967; Kulzer v.
Pittsburgh-Corning Corp., 942 F.2d 122, 125 (2d Cir. 1991); Tahoe-Serra, 992 F. Supp. at

1225.

ESSfurther arguesthat, becausethetrid court dismissad the DCHRA counts on stlanding grounds,
neither party focused ontheissue of whether the statute of limitations had run and thus gppellees should
be estopped from asserting it further. Although there are Stuationsin which acourt may preclude aparty
from assarting adtatute of limitationsdefensewhento dlow the defensewould be prgjudicd to the plantiff,

see, e.g., Digtrict of Columbiav. Tinker, 691 A.2d 57, 61 (D.C. 1997) ( holding it was*“incumbent

12(....continued)
made in any pleading permitted or ordered under Rule 7(a), or
by motion for judgment on the pleadings, or at the trial on the merits.

Super Ct. Civ. R. 12 (h) (emphasis added).

3 Rule 12 (g) reads in pertinent part as follows:

A party who makesamoation under thisRule may join with it any other
motions herein provided for and then avallableto the party. If aparty
makes amotion under thisrule but omitstherefrom any defense or
objection then availdbleto the party which thisrule permitsto beraised by
motion, the party shal not theresfter makeamotion based onthedefense
or objection so omitted, except amation asprovided in subdivison (h)(2)
hereof on any of the grounds there stated.
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on[plaintiff] to makeashowing of prgudiceresulting from the[defendant’ §) falluretoraisethedefense
earlier”); Raney v. District of Columbia, 892 F. Supp. 283, 285 (D.D.C. 1995) (*substantial
prejudice’” would adhereto plaintiff which hadincurred substantia legd costsin conducting discovery and
preparing for trid if defendant were alowed to assert astatute of limitationsdefense which had been
pleaded in origina answer but not in answer to the amended complaint and had not thereafter been
assarted); McGraw v. Matthadl, 388 F. Supp. 84, 88 (E.D. Mich. 1972) (refusing to alow amendment
of pleading to assart gatute of limitationsdefenseonthelast day of trid), thisisnot suchacase. Appelless
didnot delay raisng thestatute of limitationsdefense, asthey properly asserteditintheir first responsve
pleading to ESS scomplaint. See Super. Ct. Civ. R. 8(c). Nor has ESSincurred needlesslitigation
expensesin pursuing adam thet would otherwise have been barred by the period of limitations having run.
The DCHRA datute of limitations has no effect on the damswhich survived thetrid court’ sorigind
dismissal and were pursued through trid. Rather, section 1-2556 presentsatime bar only to thosedams
whichwereorigindly dismissed and thusnaot further pursued until thisapped. Likewise ESSwasonnatice
that running of the statute of limitations had been raised asadefense againgt itsclams. Under these
crcumstanceswe seeno reason thet appelleesshoul d beestopped from maintaining thelr properly asserted

defense.

Weturn, therefore, to gppelees argument that, even if ESS has standing to bring daimsunder the

DCHRA, thetrid court' sRule 12 (b)(6) dismissds of those daims should be affirmed on the dternative
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ground that the DCHRA daimsaretime-barred by the Act’ sstatute of limitations™ Thetrid court did not
rule on thisdternative ground for dismissa because the statute of limitations defensewas not raised in
appdlees Motion to Dismiss, but rather in their answer to the complaint. “What condtitutesthe accrud
of acause of actionisaquestion of law; the actual date of accrua, however, isaquestion of fact.”
Cevenini v. Archbishop of Washington, 707 A.2d 768, 770-71 (D.C. 1998). Becausethetrial court
hed no further opportunity to consder the limitations defense onceit hed dismissad the DCHRA countsfor
lack of standing, the parties had no reason to devel op the record on the question of accrud. Althoughiit
gopearsfrom thefacts before usthat ESSsDCHRA damsmay betime-barred, we are cognizant that
there hasbeen no fact-finding on theissue of accrua and that therecord may beincompleteonthisissue™
See Davisv. United Sates, 564 A.2d 31, 40 (D.C. 1989) (noting “genera principle that appellate
courts should defer to thetrier of fact because, asafunctiona métter, thetrier of fact isbetter positioned
tomakesuchfindings’). Just aswecondudethat thedismissal of the DCHRA damsfor lack of standing

a an early procedurd juncture should not preciude gppellees from pursuing their Satute of limitations

¥ 1tiswell sattled that an gppellate court may affirm adecision for reasons other than those given
by thetria court. See Garrett v. Washington Air Compressor Co., 466 A.2d 462, 464 n.5 (D.C.
1983).

® Thereisno question that ESSsbreach of contract dlaimsin Counts| and Il werefiled within
the applicable three-year statute of limitations. See D.C. Code § 12-301 (7) (1995).

% For example, nothing inthe record indicates whether acomplaint wasfiled with the District of
ColumbiaOffice of Human Rightswhich would havetolled thelimitations period pursuant to D.C. Code
§1-2556. We aso note that the content and date of the alleged discriminatory statements against
“Orientals’ was presanted though the testimony of Emanud Skinarakisand ESSscounsd a trid and were
not part of the complaint.
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defensetothosedams, so we condudethat the gopdlant should have an opportunity, not presented inthe

trial court, to respond to appellees defense.””

I11. Breach of Contract Claims

ESSarguesthat thetrid court erredin (1) finding thet gppdlees actionswere not the proximate

cause of thefailure of the Chung ded to close, (2) miscongtruing the use clause of the lease agreement

concerning the Hong contract, and (3) holdinginthegppelees favor onthe counterclam for unpaid rent.

A. Count |: Chung Contract

Under thetermsof theleasg'sassgnment dause, thelandlord' s consant to aproposad assgnment
could not be* unreasonably withheld, delayed or conditioned” solong asthe proposed assgneehad “a

financia statement that isegua to or better than thefinancid statement of [ESS).”*® Thetrid court found

' From the facts alleged in ESS's complaint and developed at trial, appellees alleged
discriminatory actsconcerning Mrs. Chung gppear to havetaken place, a thelatest, asof March 31, 1993,
andwith Mr. Hong asof July 30, 1993, becausethe alleged breaches of thelease contract aredso the
dleged discriminatory actsunder the DCHRA. Neverthdess, ESS representsto this court that additiond
factscan be presented to thetrial court on remand which would defeat gppellees satute of limitations
defense.

B Asaprdiminary matter, thetrid court, finding theprovision anbiguous, construed the contract
to contemplate that the operative date of comparison of thelesseg sfinancid atement would bethe date
of theorigind lease, rather than lessee sfinancid statement on the date of assignation. Interpreting the
contract to contemplate the former date protects the lessor againgt having to accept an assgnment from

(continued...)
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that thelandlord’ sorigind ing stence on conditioning the ass gnment to Mrs. Chung on her acceptance of
the origina contract rent rather than the reduced rent provided in the 1992 rent-reduction addendum was
inconggent with the plain language of the lease and thus abreach of the assgnment provison. It further
held, however, that notwithstanding thisbreach, ESS hadfailed to proveit suffered damages asaresult of
the breach because thelandlord hed vaid concarmns over Mrs. Chung' sfinancid Stuation and ESS could

not demonstrate that these concerns were unreasonabl e.

ESS chdlengesthe court’ sfinding thet its dleged damages were not proximately caused by
appdless breach of itscontractud duty, arguing that asaresult of thelandlord’ sbreach it suffered lost
prafit from the sdle and subsequent businesslosses. “Under abreech of contract . . . adefendant islicble
for such damagesas are the natural consequence and proximate result of hisconduct.” Murphy v.
O'Donnell, 63 A.2d 340, 342 (D.C. 1948) (quoting Thompson v. Rector, 83U.S. App. D.C. 371,
373,170 F.2d 167, 169 (1948)); Bacmo Assocs. v. Strange, 388 A.2d 487, 489 (D.C. 1978) (same).
“Whiledamagesarenot required to be provenwith mathematicd certainty, theremust be somereasonable
basis on which to estimate damages.” Romer v. District of Columbia, 449 A.2d 1097, 1100 (D.C.
1982). Thetrial court’sfinding that the landlord had reasonable concerns regarding the proposed
assignee sfinancid statusgivenirregularitiesintheunaudited financia statement and other materials

presented by Mrs. Chung, concernswhich were later vaidated when the financid satement was proved

18(...continued)
aggnificantly wesker assgneethan it hed originaly contracted with in thelease, for example, inastuation
wherethe current lessee sfinancid stuaionisdiminished. Wefind thisaressonable congruction of the
contract language.
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fabricated, isnot dlearly erroneous. Although ESSmay have suffered damages asaresult of the contract
with Mrs. Chung not closing, because the landlord’ s concerns were reasonable and ESS could not
demondrateto thetrid court that Mrs. Chung' sfinancid condition was comparableto that of ESS at the
timeit entered into thelease, theland ord’ swithhol ding of consent to the proposad assgnment, eventhough

in breach of the lease, was not a proximate cause of the alleged damages.

B. Count I1: Hong Contract

Thetrid court found that ESSa so hed not met itsburden of proof regarding thelandlord' saleged
breach of the | ease agreement concerning the proposed assignment to Mr. Hong. Thetrial court
specifically found that the landlord "was not obligated to modify theleaseto dlow ingtalation of the
proposed sdad bar," and wastherefore"withinitsrightsto refusetheass gnment of thecontract.” Thetrid
court found that the language of the use clause“ gppears clear and unambiguous and would not alow
operation of asaad bar or cafeteriatype of operation without modification." Unlikein the previous
contract for sdleto Mrs. Chung, gppellees consented to theass gnment to Mr. Hong, but refused to modify
the usedause s0 asto permit the changeto the operation of therestaurant Mr. Hong desired. ESSargues
that Mr. Hong only wanted to rearrange some portable equipment to utilize a sdlad bar, and that the
conditiond approva was granted on the very day that settlement on the contract wastotake place. As
aresult of the unreasonable condition concerning the salad bar and attendant delay in consenting to the
assgnment, dlegedly prompted by discriminatory animus, argues ESS, the lease was breached by the

landlord.
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Thetrid court hdd asamatter of law that gpprova of the assgnment was not unreasonable asto
condtitute abreach of the contract. Appelleeshad madeit clear prior to thetimefor settlement that Mr.
Hong satidfied thefinanceand experiencecriteria Moreover, dl partieswereinvolved indiscussonsover
the usedauseduring the period leading to the date the contract wasto settle and A sadoorian had requested
aschematic drawing from Mr. Hong, never provided, of the proposed rearrangement of the restaurant prior
togpprovd. Asealy asdune9, 1993, Mr. Hong had expressad concern to theleasing agent over potentid
problemswiththe*usedause” Thetrid court’ sfinding that the proposed sdlad and hot bar would require
modification of theleasg'suse dause and thet thelandlord was not obligated to changethedause, was not
clearly erroneous, nor wasitshol ding that gppedleesneither unreasonably delayed approva nor wrongfully

conditioned the assignment.*

V. Civil Conspiracy

© Thetrid court granted appdlees counterdaim for back rent finding that “without abreach on
thelandlord s part, [ESS) remained under an obligation to continueto pay rent upon the premises” This
dispostionisclearly correct given that therewas no breach of thelease contract in regardsto Mr. Hong,
and, dthough the origind conditioning of the assgnment to Mrs. Chung was abreach of the assgnment
provison, it wasnot a breach, given thefallure of Mrs. Chung to satisfy the required financid criteria,
whichwould have excused ESSfrom further performanceunder thelease contract. BecauseMrs Chung
never stidfied therequirementsof theassgnment dausewhich would have givenrisetothelandlord’ sduty
to acoept the proposed assignee, gppelees breach did not contribute materidly to the contract not dosing.
Cf. RESTATEMENT (SECOND) OF CONTRACTS § 245 cmt. b. (“[1]f it can be shown that the condition would
not have occurred regardless of thelack of cooperation, thefailure of performance did not contribute
materially to its non-occurrence.”).
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Fndly, ESSarguesthet thetrid court wrongfully dismisseditscomplaint for avil congpiracy onthe
ground thet, inthe absence of thedleged violaions of the DCHRA, therewas no independent tortious act
to support thealeged congpiracy of theindividua defendants, asrequired by Halberstamv. Welch, 227

U.S. App. D.C. 167, 705 F.2d 472 (1983). Count V of ESS's complaint reads:

Civil Conspiracy by Individua Defendantsto Violate Human Rights and to Injure Plaintiff’ sBusness

Inthefurther dternativeto Count 111, Mr. Goodwin and Mr. Asadoorian,
eech acting outs dethe scopeof hisrespectiveemployment, conspired for
the purpose of violaing the Act, D.C. Code Sections 1-25515 (a) and 1-
2515, inthe manner described above; and for the purpase of wrongfully
injuring Plantiff initsbusinessinthe manner described above. Thelatter
two defendants so conspired, and carried out the said wrongful actsand
omissionsin furtherance of such conspiracy, wrongfully, in that the
objectives of such conspiracy were and areillegdly and intentional ly
designed to inflict harm upon Plaintiff, whereby Plaintiff has been
damaged.

Thedementsof civil conspiracy are: “(1) an agreement between two or more persons, (2) to
participatein an unlawful act, or in alawful act in an unlawful manner; and (3) an injury caused by an
unlawful overt act performed by one of the partiesto the agreement (4) pursuant to, and in furtherance o,
the common scheme." Griva v. Davison, 637 A.2d 830, 848 (D.C. 1994); see Halberstamv.
WHch, 227 U.S. App.D.C. a 172, 705 F.2d & 477. “[T]hereisno recognized independent tort action
for civil conspiracy inthe Digtrict of Columbia.” Waldon v. Covington, 415 A.2d 1070, 1074 n.14
(D.C. 1980). “[C]ivil conspiracy depends on performance of some underlying tortious act.”

Halberstam, 227 U.S. App. a 174, 705 F.2d a 479. Itisthus“not independently actionable; rather,

itisameansfor establishing vicariousliability for theunderlyingtort.” 1d. Thetrid court hdd beow thet
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absent an underlying DCHRA daim, which had been dismissed for lack of sanding, ESShad dleged no

independent tort action to support the civil conspiracy claim.

Congtruing ESS's complaint liberdly, see McBryde v. Amoco Oil Co., 404 A.2d 200, 202
(1979), we assumefor purposes of thisopinion that the civil conspiracy count in ESSs complaint can be
condruedto dlegeacivil congpiracy under two distinct theories, (1) aconspiracy to violate the human
rights of Mrs. Chung and Mr. Hong, and thereby the DCHRA, resulting in harm to ESS, and (2) a
conspiracy todirectly injure ESS sbus nessby scuttling the proposed sdlesand assgnments, akintothe
tort of interferencewith progpective economic advantage. Becausewe dfirmthetrid court'sdetermingtion
regarding thedleged contract breaches, ESS saivil conspiracy daim premised onaneconomictort theory
falsasamatter of law for lack of an underlying tortiousact. Onthe other hand, because we hold thet the
trid court erred in its determination thet ESSlacked sanding under the DCHRA, it necessxily followsthet
itsdismissa of the civil congpiracy count dleging violaion of the DCHRA asthe underlying tort must be
reversed. Onremand, however, thetria court should consider two issuesthat apparently were not

presented to the trial court below.

Firg, thetria court should consider thegpplicability of theintracorporate congpiracy doctrineto
theremaining civil conspiracy claim, premised on aviolaion of the DCHRA ® “Theintracorporate

conspiracy doctrine holdsthat . . . acorporation cannot conspirewithitsemployees, and itsemployees,

2 At ord argument members of the division questioned whether theintracorporate conspiracy
doctrine would bar ESS's claim for civil conspiracy.
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when acting inthe scope of their employment, cannot conspire among themsalves.” McAndrew v.
Lockheed Martin Corp., No. 97-8483, 2000 U.S. App. LEXIS 3543, at *8 (11th Cir. March 8,
2000). Second, wenote authority which suggeststhat aclam of civil conspiracy doesnot liefor violaion
of astatute such asthe DCHRA. In Monsanto v. Electronic Data Sys. Corp., 529 N.Y.S.2d 512
(N.Y. App. Div. 1988), the court rgjected acivil conspiracy clam aleging employment discrimination
under theNew Y ork Human Rights Law, noting that the* Human Rights Law isan action created by
gtatute, which did not exist a common law, and therefore cannot giverisetotort liability.” 1d. at 514.
Becausetheseissueswerenot fully presented to thiscourt and thetria court hasnot had the opportunity

to makefindingsof fact and condusonsaf law inthefird instance, we do not addressthem at thisjuncture,

Thejudgment below isaffirmed in part, reversed in part and remanded for further proceedings

consistent with this opinion.

So ordered.





