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King, Senior Judge: Appel l ant, Carolyn Mefford, appeals from an order
granting sumary judgnent for the District of Colunbia and denying her claimto
recover for | osses sustained when her property was stolen and destroyed while in
the custody of the Metropolitan Police Departnent's ("MPD') property clerk's
office. Mefford contends that the trial judge erred in concluding: (1) that the
District of Colunbia was not grossly negligent in maintaining the property

clerk's office; and (2) that the District of Colunbia was not |iable under a

theory of vicarious liability. W affirm
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l. Fact s

On April 7, 1993, Mefford was arrested for carrying a firearm without a
i cense, carrying unregistered anmunition, and carrying drug paraphernalia. Her
property, which included some personal items,! $3,709 in cash, and $22.04 in
unused postage stanmps, was placed in the property clerk's office at the MPD s

Second District.

Sonetinme between April 7 and May 19, 1993, Mefford's cash was stolen, and
on May 21, 1993, the property clerk's office was set on fire, destroying
Mefford's remaining property. Police investigators tentatively concluded that
a property clerk, MPD Officer Mark E. Mehlman, stole the noney and set fire to
the property clerk's office to conceal his crine. Mehl man |ater committed
sui ci de; his body was found on May 31, 1993 after he had been mssing for seven

days.

At the tine that the noney was stolen, MPD procedures required that
prisoners' property be placed in a secured room that a detailed inventory of the
property be made; and that all prisoners be provided with a receipt item zing the
property received. Those procedures were followed here. In addition, only six
police officers (two property clerks, one relief, and three watch conmanders),
had a key to the room where the property was stored. Mehl man was one of the
property clerks and he had access to the property room Mhl man, an eighteen-

year veteran of the MPD, had received thirty comendations fromboth the public

! These itens included a green duffle bag, a wallet, some keys, a pair of
eyegl asses, a checkbook, a tape recorder, and fourteen cassette tapes.



and his supervisors for his exceptional performance while a nmenber of the MPD;

he had no history of a crimnal record, substance abuse, or enpl oynent problens.

Mefford filed a claimagainst the District of Colunbia in the Small d ains
Branch of the Superior Court in August 1996, pursuant to D.C. Code § 4-162 (1994
Repl.). She contended that the District was grossly negligent in nmaintaining the
property clerk's office, or in the alternative, that the District was vicariously
liable for the intentional actions of Mehlnan. The District noved for summary

judgrment and Mefford filed a cross-notion for summary judgnent.

On July 29, 1997, the trial judge issued a Menorandum Opi nion and Order
granting the District's nmotion for summary judgnent and denying Mefford's notion
for summary judgnent. On the issue of the District's liability, the trial judge
ruled that Mefford had failed to offer expert testinobny to establish the
applicable standard of care. Alternatively, and assuning that expert testinony
was not necessary, the trial judge concluded that the District's conduct could
not rise to the level of gross negligence. On the issue of vicarious liability,
the trial judge concluded that D.C. Code § 4-162 precluded recovery on that

t heory.

Il. Standard of Review

Summary judgnent is appropriate when there are no genuine issues of
material fact, and the noving party is entitled to a judgnent as a matter of |aw
WIllis v. Cheek, 387 A 2d 716, 719 (D.C. 1978) (citations omtted). When

reviewi ng an order granting summary judgnent "this court conducts an i ndependent
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review of the record, but the substantive standard is the same as that utilized
by the trial court." Drejza v. Vaccaro, 650 A 2d 1308, 1312 (D.C. 1994)
(citation omtted). All reasonable inferences fromthe facts are drawn in favor

of the non-moving party. WIIlis, supra, 387 A 2d at 719 (citations onmitted).

I1l. Gross Negligence

Mefford' s claimis governed by D.C. Code § 4-162. That provision reads in

rel evant part:

Nei t her the government of the District of Col unbia
nor any officer or enployee thereof shall be liable for
damage to any property . . . while such property is in
the custody of the Property Cderk, Mtropolitan Police
Depart ment, when such custody is maintained pursuant to
the requirenents of |aw, except that the governnment of
the District of Colunbia or any such officer or enpl oyee
may be liable for damage to such property as a result of
gross negligence in the . . . storage of such property

The District clains that Mefford was required to present expert testinony
in order to establish the appropriate standard of care for the safeguardi ng of
prisoners' property. See District of Colunbia v. Hanpton, 666 A 2d 30, 35 (D.C
1995); Toy v. District of Colunmbia, 549 A 2d 1, 6 (D.C. 1988). W need not
deci de whether in different circunstances a plaintiff would need to present the
testinony of an expert to establish the appropriate standard of care for securing
pri soners' property because we are satisfied, as was the trial judge, that on
this record no reasonable person could conclude that the District was grossly

negl i gent.
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D.C. Code § 4-162 provides: "For the purpose of this section, the term
‘gross negligence' neans a willful intent to injure property, or a reckless or
want on disregard of the rights of another in his property.”" |In construing the
term "gross negligence" as used in D.C. Code § 1-1212 (1992 Repl.), a statute
that, anong other provisions, |imts the District's liability to acts
constituting gross negligence for danage caused by energency vehicles, this court
held that the plaintiff nust show "that the [District] acted in disregard of a
risk 'so obvious that [the District] nust be taken to be aware of it and so great

as to make it highly probable that harm would follow """ District of Colunbia

v. Wl ker, 689 A 2d 40, 44-45 (D.C. 1997) (citations onmtted).?

In this instance, the MPD took a nunber of steps to ensure the security of
Mefford's property, including the requirenent of a detailed inventory of itens
stored in the |l ocked property clerk's office and the providing of a receipt to
the prisoner. Most inportant, however, the District restricted access to the
property clerk's office to a snmall nunber of experienced and responsible police
officers. Indeed, Oficer Mehlman, who stole the noney and set the fire, had an
exenplary record while a nmenber of the force. In taking these steps and
entrusting Mehl man and the other officers with the keys to the property clerk's
office, we are satisfied that no reasonabl e person could conclude that the police
departnent disregarded a risk so great that it was highly probable that harmto
a prisoner's property would follow See id. Therefore, there was no gross

negl i gence.

2 \While in Walker the statute itself contained no definition of the term
"gross negligence," the quoted | anguage is, if anything, |ess denmanding than the
statutory definition in 8§ 4-162.
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IV. Vicarious Liability

Al ternatively, Mfford argues that even if the District itself were not
grossly negligent, the District should be held vicariously liable for the
allegedly intentional actions of Mhlman, which were grossly negligent. Qur
readi ng of D.C. Code 8 4-162, however, convinces us that Congress did not intend

to inpose vicarious liability upon the District.

We start with an examination of the full text of the section itself. |Its
initial provision is a sweeping assertion of imunity fromsuit, not only as to
the District but also as to the District's officers and enpl oyees. Only then
does it establish an exception solely for instances where gross negligence is
shown, a concept that itself bears a narrow definition. See note 2, supra.
Thus, on its face, the exception to the statute would appear to call for a

restricted interpretation, not to extend beyond the words of the statute itself.

In resolving this issue, we nmay usefully conpare D.C. Code § 4-162 to D.C
Code 8§ 1-1211 et seq. (1992 Repl.), the statutory provision establishing the
District's tort liability for damages arising out of the operation of official
not or vehicles by District enployees. Section 1-1212 explicitly precludes the
District fromasserting "the defense of governnental inmunity" in connection with
a claim for danage to, or loss of, property caused by the negligence of a
Di strict enpl oyee when operating a District owned notor vehicle within the scope

of enploynent.® That provision also inmunizes a District enployee fromliability

% As discussed above, the District is liable only for an enpl oyee's gross
negligence if the notor vehicle was an "energency" vehicle. See D.C. Code § 1-
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in any action brought to recover for danmage caused by that enpl oyee's negligence.
D.C. Code 8 1-1213 (1992 Repl.). In short, Congress substituted the vicarious

liability of the District for the liability of the enpl oyee.

By contrast, under D.C. Code § 4-162, an enployee or officer of the
District remains liable for the loss of property stored in the property clerk's
office. W agree with the District that this provision, properly read, makes the
District liable only for its own gross negligence (e.g., insufficient safeguards
in place, or habitual non-adherence to prescribed standards), not vicariously
liable for the gross negligence of its enployees or officers. Rat her than
substituting the liability of District enployees for that of the District itself,
as provided in D.C. Code 88 1-1212 & -1213, D.C. Code § 4-162 provides that "the
Di strict of Colunbia or any such officer or enployee may be liable." (Enphasis
added) . In our view, by using the disjunctive "or," Congress intended for
District enployees to be held liable for their own gross negligence in these
circunstances, not that the District would be held vicariously liable for an
enpl oyee's gross negligence. Had Congress intended the District to be
vicariously liable for the gross negligence of its enployees, it would have
enpl oyed statutory |l anguage |like that found in D.C. Code 8§ 1-1212 & -1213, which

was enacted two years earlier.

Qur conclusion that Congress intended to preclude vicarious liability in
these circunstances is consistent with the state of the law of governnental

imunity as it existed in 1962, when Congress enacted D.C. Code § 4-162. Prior

1212.
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to 1962, the governnent of the District of Colunbia was generally inmune from
liability arising fromtorts comitted by officers and enpl oyees of the District
in the performance of their official duties. See Capital Transit Co. v. District
of Colunmbia, 96 U S. App. D.C. 199, 202, 225 F.2d 37, 41 (1955).% Under the
doctrine of sovereign immunity as it existed at that tinme, the governnent of the
District was not held liable for acts of its enployees arising out of the

District's "governmental" activities.® See, e.g., Calonmeris, supra note 4, 96

4 During this period, the United States Court of Appeals for the District
of Colunbia Circuit on several occasions made clear its view that the abolition
of governnmental inmmunity was a matter for the |legislature, not the courts. See
Uowv. District of Colunbia, 114 U S. App. D.C. 350, 351 n.2, 316 F.2d 351, 352
n.2 (1963); Capital Transit, supra, 96 US. App. D.C at 202, 225 F.2d at 41;
Wlson v. District of Colunbia, 86 U'S. App. 28, 30-31, 179 F.2d 44, 46-47
(1949). For exanple, in Capital Transit, supra, 96 U S. App. D.C at 202, 225
F.2d at 41, the court held that wunder the Financial Responsibility Act, D.C
Code 8 40-403 et seq. (1951), which held an owner of notor vehicles liable for
damage caused when his vehicle was being operated by another with the owner's
consent and specifically excluded the District fromthe definition of an owner,
the District could not be held liable for damaged caused by the operation of
notor vehicles it owned. "Nothing in the Act or the legislative history serves

to indicate any intention on the part of Congress to subject the District
(for the first tine) to liability for injuries inflicted by its vehicles in the
course of carrying out a governnmental function." 1d. (enphasis added; footnote
omtted). The elimnation of imunity by Congress in the circunstances provided
for in D.C. Code § 1-1212 fol | owned.

We note that in 1946, Congress enacted the Federal Tort dains Act, 60
Stat. 842 (1946). This act inposed on the federal government liability for torts
"in the same manner and to the same extent as a private individual under like
circunstances.” 28 U.S.C. § 2674 (1994). The Federal Tort C ainms Act, however,
did not apply to the District of Columbia. Caloneris v. District of Colunbia,
96 U S. App. D.C. 364, 366, 226 F.2d 266, 268 (1955) (footnote omtted). See
Wl son, supra, 86 U S. App. D.C at 30-31, 179 F.2d at 46.

> Subsequently, the United States Court of Appeals for the District of
Colunbia Circuit held that the District did not have imunity fromliability for
all governmental functions. Elgin v. District of Colunbia, 119 U S. App. D.C
116, 120, 337 F.2d 152, 156 (1964). There, the court held the District |iable
when a tort occurs because of an act that was ministerial in nature, but held the
District imune when the act was discretionary. |d. In Reiser v. District of
Colunbia, 183 U.S. App. D.C. 375, 388, 563 F.2d 462, 475 (1977), the sane court
stated, "The courts generally define 'discretionary' acts as those involved in
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US. App. D.C. at 365-66, 226 F.2d at 267-68 (holding that the operation of the
District of Colunbia General Hospital for the indigent was a governnental

function and the District was not liable for alleged negligent injury to a
patient); WIson, supra note 4, 86 U S. App. D.C. at 30, 179 F.2d at 46 (hol ding
plaintiffs could not recover for a slip and fall in the halls of a rmunicipal
bui I di ng because the buil ding was being mai ntained for a governmental purpose).
The United States Court of Appeals for the District of Colunmbia Circuit stated
that "[t] he mai ntenance of public schools, fire departnments, systens of sewers,
parks, and public buildings" were exanples of what was considered governnental
activities. Loube v. District of Colunbia, 67 App. D.C. 322, 324, 92 F.2d 473

475 (1937) (holding that the District was not liable for alleged negligent
injuries to a streetcar passenger in a streetcar/garbage truck collision because

col l ection of garbage was a governnental function).

In light of the holdings in these cases, it cannot be doubted that the
protection of the property of prisoners woul d have been consi dered a governnent al
function. Thus, until Congress enacted § 4-162, the District would not have been
i abl e under the conmon |aw as it then stood for damage to a prisoner's property
in the custody of the police departnent. Because Congress did not explicitly
provide for the vicarious liability of the District for the grossly negligent
acts of its enployees, as it did in other statutes, we are not persuaded that
Congress intended to inpose such liability. See D.C. Code 8§ 49-301 (1997 Repl.)
("The common law . . . shall remain in force except" where inconsistent with or

repl aced by a statute). See also United States v. Jackson, 528 A 2d 1211, 1215

the forrmulation of policy, while 'nministerial' acts are defined as those rel ated
to the execution of policy." 1d. (footnote onmitted).
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(D.C. 1987) (holding common law principals remain in effect unless expressly
repealed or nodified); O Connor v. United States, 399 A 2d 21, 26 (D.C. 1979).
We, therefore, conclude that 8§ 4-162 bars recovery against the District under a

theory of respondeat superior.

Accordingly, for the reasons stated above, the order granting summary
judgment is

Af firnmed.





