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James R. Becker filed abrief for appellant.

Patrick J. Christmas filed a brief for appellees.

Before STEADMAN and ScHWELB, Associate Judges, and FERREN, Senior Judge.

ScHWELB, Associate Judge: Y olandaMcDaniels appealsfrom an order of thetrial court
denying her moation to st asde ajudgment based on an arbitration award. She contendsthat her counsd
did not recaivetimdy notice of theaward and wastherefore precluded from filing atimely request for atrid

de novo. We affirm.

THE FACTS'

! Therecord in this caseis somewhat sparse. Our description of the procedura history isbased largely
on uncontradicted statements in the parties submissionsto the trial court.
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OnMay 23, 1997, plantiffs LindaBrown and Jeennette Harrisfiled suit againg Ms. McDanids

inthe Superior Court, alleging persona injuriesarising out of an automobile accident. The casewas

referred for non-binding arbitration pursuant to the Superior Court Civil Arbitration Program Rules

(hereinafter the Arbitration Rules).? On December 16, 1997, ahearing washeld a which dl partieswere

represented by counsd. Onthefollowing day, thearbitrator, David Horin, issued hisdecison,inwhich
he awarded $12,000 to Ms. Brown and $12,000 to Ms. Harris.

Thearbitrator's decison containsa certificate that "acopy of thisawardisbeing mailed to dl
paties...." A "cc" notation at the bottom of the award reflectsthat copies were mailed to counsd for
plantiffsand to the defendant, Ms Y dlandaMcDanies. Thereisnoindicationinthedecisonthat acopy

of the award was mailed to Ms. McDaniels' attorney.

No party filed ademand for trial de novo within fifteen days of the entry of theaward. See
Arbitration Rule X (b) ("If thetimefor filing ademand for trid de novo expireswithout such action, the
Clerk of the Civil Divison shdl enter the Award asajudgment of the Court asto eech party.”). Although

the record is unclear, the parties appear to assume that a judgment was in fact entered by the Clerk.

Notwithgtanding the certificate of mailing on theface of thearbitrator'sdecison, it gppearsthat
copiesof thedocument may not have been malled a dl to the partiesor their counsd. RuleX (a) of the
Arbitration Rules providesin pertinent part that the arbitrator "shal mail or eectronicaly tranamit [the
Arbitration Award] to dl parties, within fifteen days after the arbitration heering.” Neverthdess, counsd
for plaintiff represented to thetrial court that he had received no decision almost a month after the

arbitration hearing:

2 These Rules are to be found in Super. Ct. Civ. Arb. R. | through XV (1998).



On or about January 15, 1998, counsd for Plaintiff[s] contacted Mr.
Florin's office to ascertain the satus of the arbitration decison. At thet
time, counsdl's office was advised that adecision had been rendered by
Mr. Florin on December 17, 1997 and copies mailed to al parties.

Paintiffs counsd's officeinformed Mr. Florin's office that
Maintiff[s] had not recaived any natice of adecison and requested acopy
be FAXedto Plaintiffs counsd'soffice. A copy of thedecisonwas
FAXedto Plantiff[s] on January 15, 1998. The notice indicated that
copies had been mailed to undersigned counsel and Defendant.

* * * *

Raintiff[s] mailed acopy of thearbitration award to counsd for
Defendant on January 16, 1998. Defendant's counsdl statesthat she
received that award on January 21, 1998.

OnFebruary 9, 1998, nineteen daysafter having recelved actua notice of thearbitrator'sdecison,
counsd for Ms. McDanidsfiled amotion to sst asdethejudgment and for leavetofileademand for trid
denovo. On February 12, 1998, counsd for plaintiffsfiled an opposition. On February 13, 1998, the
court entered an order denying Ms McDaniels motion "for reasons sated in Plaintiffs Oppogtion.” This

appeal followed.

In Allstate Ins. Co. v. Robinson, 645 A.2d 591 (D.C. 1994), this court held that ajudgment
affirming an arbitration award was void where the gppd lant had not been served with the arbitrator's
decison and had therefore been precluded from making atimely demand for atrial denovo. The court

Itiswdll sttled thet "'an individud isentitled tofair and adequate
noticeof .. . proceedingsthat will affect hisrights, in order that he may
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have an opportunity to defend his position.” Carroll v. District of
Columbia Dep't of Employment Servs., 487 A.2d 622, 623 (D.C.
1985) (per curiam). RulelX, supra, requiresthat arbitrating partieswill
be natified of thefiling of the award, thusaffording them the opportunity
tofileapraecipefor atrid denovo within thefifteen-day period. Inthe
ingant case, Allgate was pred uded from demanding such atrid de novo

because of thelack of sarvice. Under these circumstances, thejudgment
against Allstate cannot stand.

Id. at 593. (Additional citationsomitted.) Relying on Allstate, Ms. McDaniels contendsthat the
arbitrator'sfailureto serveher attorney withacopy of hisdecison rendered void thejudgment affirming

the award.

Ms McDanidsdid not disclosein her motion whether she personaly (as distinguished from her
counsdl) had recelved acopy of the arbitrator'sdecison. Thereisarebuttable presumption thet letters
which have been correctly addressad, samped and mailed have been received by the addressee. Toomey
v. Didrict of Columbia, 315 A.2d 565, 567 (D.C. 1974) (per curiam). Ordinarily, wewould presume
that Ms. McDaniels recelved a copy of the arbitrator's decision. In the present case, however, the
gpplicability of the presumption described in Toomey isquestionable, for notwithstanding the certificate
of mailing, plaintiffs counsd likewise had not recaived acopy of the decison dmost amonth efter it was
supposad to have been sent to him, and thereis reason to doubt whether Ms. McDaniels received acopy

when opposing counsel did not.*

Evenif thearbitrator's decison had been mailed to Ms. McDanids, wewould not be prepared to
hold that thearbitrator's service onadient whoisrepresented by counsd satisfiestheobligationto serve
her atorney. Rule5 (b) of the Superior Court's Rules of Civil Procedure provides, in pertinent part, as

follows:

® Thetrial judge made no finding on this subject.
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Whenever under these Rules sarviceisrequired or permitted to be mede
upon aparty represented by an attorney the service shal be made upon
the attorney unless service upon the party is ordered by the Court.

"If aparty isrepresented by counsd, any service mede directly on thet party, unless expresdy ordered by
thecourt . . ., isinvaid asnot complying with the provisons of Rule5 and may aso beaviolation of
professiond ethics." 1JaMESWM. MOORE, MOORE'SFEDERAL PRACTICES 5.04[1][d], at 5.25 (3d ed.
1999). Although Rule5 (b) sstsforththeobligationsof parties, rather than of, e g., judgesor arbitrators,
wecondudethat serviceof anarbitrator'sdecison must likewise bemade onthe atorney for arepresented

party.

Theplantiffs contend, however, that Ms. M cDanid s had condructivenotice of theaward. They
arguetha her atorney failed to monitor developmentsinthe arbitration, and that if she had kept aoreast
of these deve opments, shewould have become aware of the arbitrator'sdecison. Theplaintiffs postion
isnotimplausble RuleX (a) of the Arbitration Rulesrequired thearbitrator tofilehisdecigon, and to mall
or dectronicaly tranamitit to the parties, within fifteen days of the hearing, i.e., by December 31, 1997.
WhenMs. McDanids atorney had not received notice of adecisgon by thebeginning of January, shewas
a least oninquiry notice of some unexplained dday, and shefailed tomakeany inquiry. Wearerductant
to predicate aruling in the plaintiffs favor upon counsd'sfalure, however, for the gppdlant in Allsate
could dso havebeen deemed to beoninquiry notice asaresult of thearbitrator'sfaluretoservehisaward

on counsal, and the court nevertheless held the award in that case to be void.*

* We note, on the other hand, that the constructive notice issue does not appear to have been
addressed in Allstate. "Questionswhich merely lurk in the record, neither brought to the attention of the
court nor ruled upon, are not to be considered as having been so decided asto constitute precedents.”
Webster v. Fall, 266 U.S. 507, 511 (1925). "The rule of stare decisis is never properly invoked
unlessin thedecision put forward as precedent the judicia mind has been applied to and passed upon the
precise question.” Murphy v. McCloud, 650 A.2d 202, 205 (D.C. 1994) (citation omitted).
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But inthe present case, thefallure of Ms. McDanids atorney to monitor the arbitration casewas
compounded by her inaction after theissuance of the arbitrator's decision was brought to her atention.
Soedificdly, Ms. McDanids atorney took no action to chalenge the award until nineteen days after she
had received notice of the decision from opposing counsal. Assuming, without deciding, that Ms.
McDanids obligation under Arbitration Rule X1 (b) to fileademand for trid de novo within fifteen days
after thefiling of the award wastalled, under Allstate, by the arbitrator'sfailureto serve her counsd, such
hypothetica tolling could not logicaly continue onceMs McDanids atorney had received acopy of the
arbitrator'sdecison. Nevertheless, counsd for Ms. McDanidsdid not take any action to seek atrid de
novo until more than fifteen days had e apsed from her actual receipt of the decision.” Wetherefore

conclude that Ms. McDaniels' demand was untimely, and the order appealed from is

Affirmed.

> Ms. McDanidls attorney labelled her February 9, 1998 filing a"Motion to set aside judgment and for
leavetofilearequest for trid denovo." She asserted that the motion was being filed pursuant to Super.
Ct. Civ. R. 60 (b).

A judgment entered upon an arbitration award may not be made the subject of amotion under Rule
59 or Rule 60 (b) of the Superior Court's Rules of Civil Procedure, see Arbitration Rule X (b), and Ms.
McDaniels motion therefore could not properly be entertained under Rule 60 (b). See, e.g., Sddig v.
Ostheimer, 718 A.2d 145, 146-47 (D.C. 1998). But "[t]he nature of amotion isdetermined by the relief
sought, not by itslabel or caption.” Frainv. District of Columbia, 572 A.2d 447, 450 (D.C. 1990).
Theessenceof Ms. McDaniels motion washer request that the arbitration award be set aside and that the
case betried de novo, and Arbitration Rule X1 (b) required such amotionto befiled, at the latest, fifteen
days after Ms. McDaniels received notice of the arbitrator's decision.





