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Before SCHWELB AND WASHINGTON, Associate Judges, and FERREN, Senior Judge.

FERREN, Senior Judge: Thisappeal arisesfrom adispute between appellant, Capita City
Mortgage Corporation (landlord), and appellee, HabanaVillage Art & Folklore, Inc. (tenant), regarding
theparties respectiveresponshbilitiesunder acommercid leasewhen the heating and cooling units ceased
to function, they could not be repaired, and the tenant demanded their replacement by the landlord —who
refused —during theleaseterm. After abenchtrid, the court conduded that theleasewas ambiguousand
thusadmitted extrind c evidenceto determine whether thelandlord or the tenant wasresponsiblefor the
replacement of non-reparabl e heating and cooling unitswithin theleased premises. Onthebagsof that

evidence, thetrid court ruled for thetenant. We conclude, to the contrary, that thelease agreement was
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not ambiguous. Itsplainlanguagedlocatesthe contested respongbility to the tenant —contingent onthe
tenant’ se ection to replace the units; No question of amandatory duty to replace the unitsduring the lease
term, or a itsend, ispresented. Thetrid court accordingly erredin admitting theextringc evidencetha

suggested a different result. Hence, we reverse the judgment and remand for further proceedings.

On December 22, 1995, landiord and tenant entered into alease of commercid property at 1834
ColumbiaRoad, N.W., for operation of arestaurant and night club. Among other things, the lease

provided:

18. That [the Tenant] will, a hisrisk, cost and expense, during theterm
of thisagreement or any renewd or extend on thereof, makedl repairsor
Improvements to said premises as same become necessary or are
required, except repairsto the roof not caused by the negligence of the
Tenant, which Landlord will make when necessary and upon notice.

There was an additional, typed provision at the end:

The property istobeleasedin“asis’ condition except thet thelessor is
torepair thefireescapeand roof. Thelesseeisto performal minor and
major maintenance.

The lease aso contained the following two clauses:

125. Thelessee agreesthat no representations other than that (sic)
contained herein have been made.
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It isfurther understood and agr eed, that thisinstrument contains
the entire agreement between the partieshereto and shdl not bemodified

in any manner except by aningrument inwriting executed by the parties
hereto. . . .

A disoute arose between land ord and tenant regarding respongibility for replacement of the hegting
and coaling units, which had faled and (both parties agree) could not berepaired. Thetenant withheld rent
because of thelandlord' srefusdl to replacethe defective units. Thelandiord accordingly filed acomplant
for possesson of the premisesin the Landlord Tenant Branch, and the casewent to trid on January 28,
1998. The court sustained the complaint and awarded the landlord $11,000 for unpaid rent. The court
further ruled, however, that thelandlord hed retained respongibility for replacing the heating and cooling

units.!

! Ingranting passess on and back rent to thelandlord while ruling thet the [andlord, not the tenant, was
respongblefor replacing the mafunctioning heating and cooling units, the court ruled thet theseissueswere
wholly independent of each other, based on independent covenants under thelease. According to the
court' sanayss, therefore, the tenant could not defend againgt the landlord’ s action for possesson and
back rent by daiming thelandlord’ sdefault on an dleged obligation under the leeseto maintain the hegting
and cooling unitsin good working order (by andogy, for example, to aleging housing codeviolations,
which can serve as defensesto actions for possession and nonpayment of rent. See, e.g., McNeal v.
Habib, 346 A.2d 508, 511 n.6 (1975) (citing Edwardsv. Habib, 130 U.S. App. D.C. 126, 138-40,
397 F.2d 687, 699-701 (1968), cert. denied, 393 U.S. 1016 (1969))). We are not asked to address
the trial court’s “independent covenants” ruling.

Nor are we asked to consider — and thus we do not consider —whether there could be any
difference between the responshility for replacing defective heating and cooling unitsduring theterm of the
lease, whilethetenant isin possesson, and any obligation thetenant may haveto restore the premisesupon
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Thetenant had argued a trid, and the court agreed, theat theleesewasambiguous astothe parties
respectiveresponghilitiesfor thepremises Accordingtothetrid judge, naither paragraph 18 of thelease
(quoted above), apre-printed clausein the standard | ease agreement, nor theadditiond provison typed
at theend of thelease (a0 quoted above), covered the replacement of heeting and cooling units. More
specificdly, the court focused on thetyped provison requiring the“lessee. . . to perform dl minor and
mgor mantenance.” Fnding the provison ambiguous, the court took testimony tohep with interpreting
it. Based on evidence of aconversation about the hesting and cooling unitsthat occurred beforethe lease
wass gned, the court condirued theleaseagaing thelandlord, ruling that the tenant had asked for the typed
provisonspedficdly for thepurposeof limitingitsligbility to* maintenance,” not“replacement.” According
to the judge, the typed provision “ says something different than saying you' re going to do capital
improvementsand you' regoing to replaceamgor system likethehegting and air conditioning if it goes out

while you' re the tenant.”

Weexamine, firg, the gpplicablelaw. Leasesof red property areto be condtrued as contracts.

Hart v. Vermont Inv. Ltd. Partnership, 667 A.2d 578, 582 (D.C. 1995); Management

expiraion of thelease pursuant to paragraph 7, which requiresthetenant to “ keep said premisesin good
order and condition, and surrender same a the expiration of theterm hereninthesameorder inwhich they
arerecaived, usud wear and tear and damage by fire, sorm and public enemiesonly excepted.” Wenote,
however, that thereis no alegation that suggests the units malfunctioned and became non-reparable
because of someone sfaullt, rather than because of usud wear and tear or actsbeyond any party’ scontral.
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Partnership, Inc. v. Crumlin, 423 A.2d 939, 941 (D.C. 1980). Inthisjurisdiction, we“adhereto the
‘objectivelaw’ of contracts, whereby thewritten language embodying the terms of an agreement will
governtherightsandliabilitiesof theparties, . . . unlessthewritten languageisnot susceptible of aclear
and definite undertaking, or unlessthereisfraud, duress or mutud mistake” Minmar Builders, Inc. v.
Beltway Excavators, Inc., 246 A.2d 784, 786 (D.C. 1968) (quoting Sicev. Carozza Properties,
137 A.2d 687, 693 (Md. 1958)); accord Adler v. Abramson, 728 A.2d 86, 88 (D.C. 1999);
Sagalyn v. Foundation for Preservation of Historic Georgetown, 691 A.2d 107, 111 (D.C.

1997).

Inorder to determinewhether acontract provison has morethan onereasonableinterpretation,
itisnecessary tolook a the* face of thelanguageitsaf, giving that languageits plain meaning, without
reference to any rules of construction.” Sacksv. Rothenberg, 569 A.2d 150, 154 (D.C. 1990)
(quoting Kassv. William Norwitz Co., 509 F. Supp. 618, 625 (D.D.C. 1980)); Sagalyn, 691 A.2d
a 111 (daing that wordsare* given their ordinary and usud meaning”). If the court findsthat the contract
has more than one reasonabl e interpretation and thereforeisambiguous, American Bldg. Maintenance
Co. v. L’Enfant Plaza Properties, Inc., 655 A.2d 858, 861 (D.C. 1995), then the court — after
admitting probative extring c evidence—mus “ determin €] what areasonable personinthepostion of the
partieswould have thought the disputed language meant.” Intercounty Constr. Corp. v. District of

Columbia, 443 A.2d 29, 33 (D.C. 1982).2 Only if, after applying therules of contract interpretation, the

2 Extring c evidence may indude* the drcumstances before and contemporaneous with the making of the
contract, dl usages— habitud and customary practices—which ether party knowsor hasreason to know,
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terms still are not subject to “one definite meaning,” 1901 Wyoming Ave. Coop. Ass nv. Lee, 345
A.2d 456, 463 (D.C. 1975), will theambiguitiesbe“ congtrued strongly againg the drefter.” 1d. at 462.
Unlessextring c evidenceisadmissible, thedetermination asto ambiguity of acontract ispurdy aquestion
of law, which this court reviews de novo. Hart, 667 A.2d at 582; Sacks, 569 A.2d at 154, Burnsv

Hanover Ins. Co., 454 A.2d 325, 328 (D.C. 1982) .2

Applying theforegoing principles, we concludethat thetria court erred in admitting extringc
evidence, because none of the provisonsat issueisambiguous. See Dodek v. CF 16 Corp., 537 A.2d
1086, 1092 (D.C. 1988) (quoting Holland v. Hannan, 456 A.2d 807, 815 (D.C. 1983)) (dating thet,
in absence of ambiguity, “awritten contract duly Sgned and executed spesksfor itsdf and bindsthe parties

without the necessity of extrinsic evidence”).

Inthefirg place, according to plain language (quoted above) in paragrgph 25 and intheintegration
dausethat falowsit— which arewholly congstent with, and reinforce, one another —* no representations’

outs dethe contract language* have been made,” and thewritten |ease contains* the entire agreement

the drcumgtances surrounding thetransaction and thecourse of conduct of the partiesunder the contract.”
1901 Wyoming Ave. Coop. Ass nv. Lee, 345 A.2d 456, 461-62 (D.C. 1975); accord Waverly
Taylor, Inc. v. Polinger, 583 A.2d 179, 182 (D.C. 1990).

® In contradt, “ interpretation of an integrated agreement isto be determined by thetrier of fact if it degpends
onthecredibility of extringcevidence or on achoice among reasonableinferencesto be drawn from
extrindgc evidence.” 1901 Wyoming Ave. Coop. Ass n, 345 A.2d at 461 n. 8 (Qquoting RESTATEMENT
(SeconD) oF CONTRACTS, § 212 (2) (1981)).
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between theparties” Acoordingly, sncethereare no dlegations of “fraud, duress, or mutud mistake?*that
would justify admission of extring c evidence despite clear contract language, Minmar Builders, Inc.,
246 A. 2d at 786, no extringc evidence may be dicited to prove additiond termsof agreement. See
Ozeral v. Howard Univ., 545 A.2d 638, 642 (D.C. 1988). Wefocus, therefore, exclusively onthe

|lease as written.

Thequestionis whether theleasetermsthemsd vesareambiguousand thusreguireinterpretation
by referenceto extringc evidence. Asweshdl see, thereisnoambiguity. Firdt, according to paragraph

18 of thelease, thetenant will “makedl repairsor improvements. . . except repairsto the roof not caused

by the negligenceof the Tenant” (emphasisadded). Next, according to the typed addition, the property
istobeleased “asis’ except that (1) “the lessor isto repair thefire escape and roof (emphasis added) —
an augmentation of paragraph 18 not rdevant here—and (2) “[t]helesseeisto paform dl minor and mgor
maintenance’ (emphasisadded). Giventheleasg splainlanguage, i.e, its“ordinary and usua meaning,”

Sagalyn, 691 A.2d at 111, we concludethat replacement of —meaning asubgtitution for —the defective

* Wehavesad that “[m]utud midake. . . generdly refersto both parties bdieving an extringc fact to be
truewhichinfactiserroneous.” Isaacv. The First Nat'| Bank of Maryland, D.C., 647 A.2d 1159,
1162 (D.C. 1994) (citing among other sources E. ALLAN FARNSWORTH, 2 FARNSWORTH ON
CoNTRACTS § 9.3, at 508 (1990)) (stating that “ mutual mistake occurswhen both parties are under
subgtantidly the sameerroneousbdief astothefacts’). Thetenant hasnot dleged such* mutud mistake’
here.
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heating and cooling units does not amount to a“repair” or an “improvement”® under paragraph 18. The
patiesagreethat the exiging unitsthemsdves could not be“restorg d] to asound or good date” Supra
note5. New equipment wasrequired. Such replacement, therefore, would not beamere” repair.”
Supranote5. Moreover, theleased premisesaready hed received, a thelease' sinception, the“ vaugble
addition,” supranote6, of heatingand air conditioning. Replacement of an existing improvement,
therefore, would not in itsdf be afurther “improvement” (unless, perhgps, the equipment was upgraded,
anissuenot presented here). Supranote6. Nor, findly, isreplacement of the heating and cooling units
amatter of “maintenance’’ under thetyped addition. That languageimplies, a mogt, a“repair” (paragraph
18) but morelikely, in order to avoid redundancy, meansno morethan custodia “upkesp.” Supranote

7. In sum, we believe that no reasonable person could construe “repairs,” “improvements’ or
“maintenance,” asused in the lease —and discussed above — in any other meaningful ways. See
Intercounty Constr. Corp., 443 A.2d a 32. If, therefore, these phrasesweretheonly onesinvolved,
wewould agreewiththetria court, even without regard to extring c evidence, that thetenant’ sspecified

responsibilities would not extend to replacement of the needed units.

So what pertinent language is left? Onwhom does the lease impose this “ replacement”

®> According to WEBSTER SNEW INTERNATIONAL DICTIONARY, SECOND EDITION, “repair” means “to
restore to asound or good state after decay, injury, dilgpidation, or partial destruction; as, to repair a
house, aroad, etc.”

& Accordingto WEBSTER SNEW INTERNATIONAL DICTIONARY, SECOND EDITION, “improvement” means
“avaluable addition, or betterment, as a building, clearing, drain, fence, etc., on land.”

" According to WEBSTER SNEW INTERNATIONAL DICTIONARY, SECOND EDITION, “ maintenance’” means
“the upkeep of property, machinery, equipment, etc.”
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responghility during theterm of theleasewhen the tenant ing s on replacement? Theword “ replacement”
isnot used, but thereisother, contralling language. Except for the spedified obligationsof thelandlord (“fire
escape’ and “roof”), and, morefundamentaly, in addition to theresponsbilities specified for thetenant
(“repairs” “improvements” and “maintenance’), the tenant takes the property under thelease—inthe
words of the typed addition —“asis.” Accordingly, if the heating and cooling units (i.e., lease
“improvements’) need replacement, not merely “repair” or “maintenance,” during theleaseterm, such

replacement plainly is up to the tenant holding the property “asis.”

Thetenant asksusto rule, nonethdess, that the tenant’ saffirmative obligation to providedl minor
and mgor maintenance,” aswdl asto make“dl reparsor improvements’ (with exceptions), crestesa
negative implication that the tenant has no other, more burdensome obligation to keep theimproved
property inworking order. But that cannot betrue. Thelanguage of thelease affirmatively obligating the
tenant to provide“repars,” “improvements” and “maintenance’ does not undermineor dilute, let done
eradicae, thefundamentd provison that definesthe very nature of thelease—i.e, that expresdy saysthe
tenant takesthe property “asis” That overdl, “asis’ provison binding the tenant, not the collection of
narrower tenant obligations, specifiesthe tenant’ srespongbility —thetenant’'s minimum aswell asits
maximum burden —for kegping heating and codling unitsin place and in working order during theterm of

thelease. Otherwise, thewords*“asis’ would have no discernible meaning.

The court construing acontract cannot ignore acontract term; each provison must be given

meaning if at all possible. 1010 Potomac Assocs. v. Grocery Mfrs. of America, Inc., 485 A. 2d
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199, 205-206 (D.C. 1984). Under thelease here, thetenant’ sexpress obligationsfor “improvements,”
“repairs,” and “maintenance’ of the property —all distinct concepts, seesupranotes5, 6, and 7 —are
conggent with, and reinforce, themeaning of “asis” They innoway sarveinoppodtiontoit. Thelease
would begarbled, indeed impossibleto condrue, if wewereto accept thetenant’ sinvitationto rulethat
itsparticular obligations, reflecting upkesp burdensonthetenant, somehow derogatefrom thefundamenta

—and very specific—*“asis’ condition of the premises under the lease.

The tenant dso contendsthet, even if the lease gppears to be unambiguous, extringc evidence
should beadmitted for helpin ngrelevant circumstancessurrounding themaking of the contract.
Weagreethat admission of extring c evidence may be gppropriate— despiteacontract clear onitsface—
when particular crcumstancessurrounding the contract’ sinceptiontend to show “fraud, duress, or mutua
mistake.” Minmar Builders, Inc., 246 A.2d at 786; accord Adler, 728 A.2d at 88. Thetenant’'s
dlegaions, however, do not present such acase here; the tenant does not suggest any misrepresentation,
pressure, or mutual mistake. See supra note 4. We have stressed on other occasions, moreover —in
responding to what thetenant redlly isasking usto do here—that under no circumstanceswill extrinsc
evidence beadmissbletoreved thesubjectiveintent of aparty toacontract unambiguousonitsface. See
1010 Potomac Assocs., 485 A.2d at 205-206 (holding that extrinsic evidence of parties subjective
intent “may be resorted to only if the document isambiguous’); Bolling Fed. Credit Unionv. Cumis
Ins. Soc'yInc., 475 A.2d 382, 385 (D.C. 1984) (holding that if acontract isfacidly unambiguous, court

must look only to contract language for parties’ intent).
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* * % *

For the foregoing reasons, we conclude that the lease agreement is not ambiguous, extringc
evidence was not admissibleto congtrueit; and the tenant, in taking the leased property “asis,” comes
within no specified exception under thelease that would obligate the landlord to replace the failed heating

and cooling units during the term of the tenant’s lease.

Reversed and remanded.





