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Before Reib and WASHINGTON, Associate Judges, and GALLAGHER, Senior Judge.

WASHINGTON, Associate Judge: Kamran Tavakoli-Nouri appeals from the trial court’s
decisionto grant appellees’, Stephen F. Gunther, et al., motion for summary judgment. Thetria court
granted appellees summary judgment motion because Tavakoli-Nouri failed to timely file a Super. Ct.
Civ. R. 26 (b)(4) statement listing his expert witnesses and the testimony uponwhich heintended to rely
a tria. Thetria court granted the motion after denying Tavakoli-Nouri’ s motion to extend the time to
filetherequired Super. Ct. Civ. R. 26 (b)(4) statement. In granting the motion for summary judgment,
thetria court found that without expert testimony to establish the requisite duty of care he was owed or

to establish that a breach of that duty of care occurred, Tavakoli-Nouri could not present sufficient
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evidenceto prevail on his medical malpractice claims as a matter of law. On appeal, Tavakoli-Nouri
arguesthat: 1) thetria courtimproperly dismissed hisclaimsof medica malpractice, abandonment, and
lack of informed consent on summary judgment because the use of expert testimony was not required;
and 2) thetria court erred in ruling on the summary judgment motion in hisabsence. After areview of
therecord, we affirm thetria court’ sdismissal of the medica ma practice and abandonment claims, but

reverse thetria court’s ruling dismissing Tavakoli-Nouri’ s remaining claim of lack of informed consent.

. FACTUAL SUMMARY

Tavakoli-Nouri wasinjured in an automobileaccident in September of 1993. Hewasoriginaly
transported to Prince George' s Hospital Center, but was subsequently transferred to Washington
Hospital Center where hereceived inpatient care in September and October of 1993. Tavakoli-Nouri
underwent surgery at the Washington Hospital Center. Stephen F. Gunther, M.D. performed the
operation on Tavakoli-Nouri’s knee and Dr. DiPasquale performed the operation on his pelvis.
Tavakoli-Nouri asserts that he suffered penile deformity, impotence, urologic dysfunctions, hernia
enlargement, and unsutured rectus fasciamuscle from the pelvic operation; aswell asnerveinjury to his
right leg and toes claw deformity as aresult of the surgery on hisknee. Tavakoli-Nouri brought a
medical malpractice suit against appellees on January 14, 1997, aleging that the doctors and the
Washington Hospital Center: 1) were negligent when they performed the operations on his knee and
pelvis; 2) abandoned him in violation of the established standard of medical care; 3) performed the

surgery on his pelvis without his permission; and 4) performed the surgery of his knee without
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adequately informing him of the adverse consequences of the surgery.

II. STANDARD OF REVIEW

In reviewing a trial court order granting a summary judgment motion, we conduct an
independent review of the record, and apply the same standard of review used by thetria court in the
first instance. Sherman v. District of Columbia, 653 A.2d 866, 869 (D.C. 1995). Summary
judgment is appropriateif, viewing the record in thelight most favorable to the non-moving party, there
isno genuine issue of material fact and the moving party is entitled to judgment as a matter of law.
Super. Ct. Civ. R. 56 (¢); American Continental Ins. Co. v. Pooya, 666 A.2d 1193, 1197 (D.C.

1995).

1. ANALYSIS

Tavakoli-Nouri alleges that expert testimony was not required for his claims of medical
mal practice for the surgery on hisknee and pelvis against appellees. “In medical malpractice actions,
expert testimony isusually required to prove the appropriate standard of careand causation.” Miller v.
Greater Southeast Hospital, et al., 508 A.2d 927, 930 (D.C. 1986). However, “[a]llowing ajury to
make its own inferences from the proven facts may be permissible when a physician has committed a
blunder so egregiousthat alayman is capable of comprehending its enormity.” Haven v. Randolph,

161 U.S. App. D.C. 150, 151, 494 F.2d 1069, 1070 (1974). Tavakoli-Nouri contends that the
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doctors surgica performance in this case congtitute such egregious acts that the doctors' negligence
can beinferred by ajury without expert testimony. We disagree that his claims amount to a*“blunder so
egregious’ that expert testimony is not required. See Haven, supra. In this case, the record indicates
that Tavakoli-Nouri underwent open reduction andinternal fixation of hispelvisand bilatera plating and
bone graft reconstructions were performed on hisknee. The medical procedures undertaken in this
case were complex surgical operations and are not issues “[w]here laymen can say, as a matter of
common knowledge and observation, that the type of harm would not ordinarily occur in the absence of
negligence.” Cleary v. Group Health Ass'n, Inc, 691 A.2d 148, 153 (D.C. 1997) (citing Harrisv.

Cafritz Mem'| Hosp., 364 A.2d 135, 137 (D.C. 1976)).

Similarly, Tavakoli-Nouri argues that the trial court erred in dismissing his claim of
abandonment based on hisfailure to retain an expert witness. Abandonment involvesthe “termination
of the professional relationship between the physician and patient at an unreasonable time or without
affording the patient the opportunity to procure an equally qualified replacement.” Miller, 508 A.2d at
929. Tavakoli-Nouri alleges that because his primary physicians' visits were nine (9) days apart,
coupled with thefact that his knee surgery was not scheduled until one month after being admitted to
Washington Hospital, he was abandoned. However, as we stated in Miller, 508 A.2d at 930, an
appropriate standard of care must be established by expert testimony so that a trier of fact can
determinewhether the conduct of Tavakoli-Nouri’ sprimary physician met the established standard of
care or whether the severance, if any, of that relationship was accomplished in compliance with

appropriate standards.
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Tavakoli-Nouri’ s complaint alleges two separate causes of action for lack of informed consent.
Hisfirst claim alleges that Doreen DiPasguale, M.D. operated on his pelvis without his consent to
perform the surgery. Becausethisisnot aclaim of lack of informed consent based on negligence, but is
rather aclaim that Dr. Dipasgual e committed a common law battery, this claim is governed by aone-
year statute of limitations and is time-barred. See D.C. Code § 12-301 (4) (1981). However,
Tavakoli-Nouri’ ssecond claim of lack of informed consent against Dr. Gunther for negligently failingto
disclose the possible adverse consequences of the surgery was timely filed within the requisite three-
year statute of limitations. D.C. Code § 12-301 (8). See Anderson v. Jones, 606 A.2d 185, 187
(D.C. 1992) (holding that a“ cause of action for negligence for lack of informed consent” is not time-
barred as a battery action); Jonesv. Howard University, Inc., 589 A.2d 419, 422 (D.C. 1991); W.
PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 32, at 189-93 (5th ed. 1984)
(commenting that courts have begun to recognize that lack of informed consent isamatter concerning
the standard of professional conduct, and “ negligence has now generally displaced battery asthe basis

for liability”) (footnote omitted).

Tavakoli-Nouri arguesthat no expert witness testimony was necessary for hisclaim of lack of
informed consent against Dr. Gunther because his amended complaint alleges that “ Gunther and his
resident[] doctorsfailed to tell plaintiff any information before the knee surgery . . . about the possibll€]
...occurrence of . . . additional deformities and impairments. . ..” Tavakoli-Nouri contends that
because he was not given any information before the surgery about the risks involved in the surgery,

appellees could not have obtained hisinformed consent. Tavakoli-Nouri relies heavily on a 1972
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decision by the United States Court of Appeals for the District of Columbia Circuit to support his
argument that expert testimony was not necessary for him to proceed on this cause of action. In
Canterbury v. Spence, 150 U.S. App. D.C. 263, 283, 464 F.2d 772, 792, cert. denied, 409 U.S.
1064 (1972)," the United States Court of Appealsfor the District of Columbia Circuit opined that
“[]ay witness testimony can competently establish a physician’s failure to disclose particular risk
information, the patient's lack of knowledge of the risk, and the adverse consequences following the
treatment.” Furthermore, in Eibl v. Kogan, 494 A.2d 640, 642 n.2 (D.C. 1985), this court stated that
questions of credibility involving whether anindividual had been informed of risksand dternativestoa
medical procedure are traditionally within the province of the jury. Tavakoli-Nouri’s claim does not
assert that he wastold of somerisks and not others, but that he was not supplied with any information
regarding any of the risks associated with the knee surgery. Because the question before the trier of
fact is essentialy a question of credibility, and not of science, the trial court erred in dismissing

Tavakoli-Nouri’ sinformed consent cause of action because his claim, that he was provided with no

! Although Canterbury was decided by the United States Court of Appealsfor the District of
Columbia Circuit after February 1, 1971, see M.A.P. v. Ryan, 285 A.2d 310, 313 (D.C. 1971), we are
bound by this decision because we expressy adopted Canterbury in Crain v. Allison, 443 A.2d 558,
562 (1982).
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information before the surgery, could be competently established by alay witness? See Eibl, 494 A.2d

at 642 n.2.

Finaly, Tavakoli-Nouri arguesthat thetrial court abused its discretion by granting appellees
motion for summary judgment in hisabsence.* Asapreliminary matter, thereisno requirement that a
trial court judge conduct a hearing before it rules on amotion for summary judgment, and Tavakoli-
Nouri proffersno authority tothe contrary. Inany event, this court has held that where there has been
evidence of apattern of dilatory conduct, dismissal isnot an abuse of discretion. See generally Dobbs
v. Providence Hospital, 736 A.2d 216 (D.C. 1999). Inthis case, the record is replete with examples
of conduct on the part of Tavakoli-Nouri that supportsthetrial court’ sdecision to go forward with the
hearing in his absence. Tavakoli-Nouri repeatedly failed to comply with the trial court’ s scheduling
order despite the fact that the court’s scheduling order had been amended several times to
accommodate him. Discovery had closed, and Tavakoli-Nouri had failed to proffer expert testimony

sufficient to support hisclaimsfor liability. Because Tavakoli-Nouri failed to heed the advice of thetria

2 |tisimportant to note that in the Eibl case, the nature of the risks were uncontested, and the
credibility question that could be established by lay witness testimony was whether or not the doctor
actudly informed the patient of thisinformation. However, evenif Tavakoli-Nouri’ sallegationisthat he
was not sufficiently informed, he was not required to present independent expert tesimony to establish what
materia risksrequired disclosure. Thiscourt heldin Abbey v. Jackson, 483 A.2d 330, 333 (D.C. 1984),
that aplaintiff “ can establish aprimafacie case of lack of informed consent through the expert testimony
of defendant physicians and defense witnesses without calling independent experts.”

* Tavakoli-Nouri also argues that the trial court abused its discretion because it failed to
carefully consider counsdl’ s representation that he would enter aformal appearance upon the reopening
of discovery. However, we find no merit in this argument because the record clearly shows that the
trial court, in reaching its decision, considered counsel’s representations on December 19, 1999,
Tavakoli-Nouri’ s past failure to adhere to deadlines, Tavakoli-Nouri’ s failure to appear at scheduled
hearings, and the prejudicial consequences to appellees by granting another time extension in this case.
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court that he retain counsdl in atimely fashion to assist in the prosecution of hislawsuit, and failed to
appear for three scheduled court hearings, the tria court’s decision to rule on appellees motion for

summary judgment was not an abuse of discretion.

V. CONCLUSION

Tavakoli-Nouri had not and could not, without further leave of the court, produce sufficient
evidence to create a material issue of fact for ajury on the questions of medical malpractice and
abandonment. Therefore, appellees’ wereentitled to summary judgment on thoseissues asamatter of
law. However, because expert testimony was not required to establish his cause of action for lack of
informed consent and amaterial issue of genuine fact remained as to whether any information was

disclosed to Tavakoli-Nouri regarding hisknee surgery, summary judgment was not appropriate on this

issue.

Accordingly, this caseis hereby

Affirmed in part and
reversed and remanded in part.





