Note to readers: To navigate within this document use the set of icons listed above on the Acrobat toolbar.

These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the
District of Columbia Bar.

Notice: This opinion is subject to formal revision before publication in the Atlantic and
Maryland Reporters. Users are requested to notify the Clerk of the Court of any formal
errors so that corrections may be made before the bound volumes go to press.
DISTRICT OF COLUMBIA COURT OF APPEALS
No. 98-CV-1497
ANTHONY L. RAY,
APPELLANT,
V.

THOMASH. QUEEN,
APPELLEE.

Appeal from the Superior Court of the
District of Columbia

(Hon. Shellie F. Bowers, Trial Judge)
(Argued December 1, 1999 Decided March 16, 2000)

CharlesF. Fuller for appellant.

Norman R. Evans for appellee.

Before ScHWELB, ReID, and WASHINGTON, Associate Judges.

Opinion for the court by Associate Judge SCHWELB.

Dissenting opinion by Associate Judge ReiD, at p. 18.

ScHWELB, Associate Judge: Inthisaction for legal malpractice, thetrial judge granted the
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known or suspected at the relevant timesthat the attorney's conduct waswrongful. Accordingly, we

reverse.
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THE FACTS

OnMarch 29, 1989, WillieL. Ray, S., waskilled when the car hewas driving callided with abus
Mr. Ray died intestate, leaving hiswidow, Bertha L. Ray, and the couplesfive adult children: WillieJ.,

Anthony, Karl, Lenora, and Eric. Willie Jr. was appointed personal representative of his father's estate

Willie Jr. and hismother asked the defendant, ThomasH. Queen, Esquire, an attorney who was
adsoafriend and neighbor of the Ray family, to represent them in connection with the accident thet led to
the desth of the decedent. In hiscgpacity aspersond representative, Willie . Sgned aretaner agreement
engaging Mr. Queen's servicesto seek recovery from the bus company and itsdriver. Mr. Queenfiled a
survivd action on Willie I.'sbehdf in the United States Didtrict Court. In January 1990, the casewas
sditled for alump sum payment of $225,000to Willie Jr., aspersond representative, and monthly payments

of $1,551.42 over aten-year period to the decedent's widow.

In conformity with the negotiated agreement resolving the surviva action, Mr. Queen recaived, and
presented to Willie Jr., asettlement check in the amount of $225,000 payableto Willie Jr. aspersond
representative. Acting in conformity with Mr. Queen'singtructions,* Willie Jr. endorsed the check and
returned it to Mr. Queen, who placed it in hisescrow account. Mr. Queen then disbursed the proceeds
of thesettlement check asfollows: $5,000to each of the Ray children,?and thebaance, after deduction
of Mr. Queen's counsd feg, to the decedent'swidow. According to Willie I.'s depodition tesimony, Mr.
Queen effected thisdistribution of the settlement proceedswithout discussing it with Willie . or with the

1 Mr. Queen was not formally retained as counse for probate proceedings arising out of the decedent's
death. Willie Jr. testified, however, that he asked Mr. Queen what the responsibilities of a personal
representative were, and that Mr. Queen responded: "[JJust follow aong. | will show you how todoiit."

2 The Ray children apparently treated the $5,000 check as gifts from their mother.
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other Ray children, and without informing him or them of the provisons of D.C. Code 88 19-303, -306
(1997), which govern thedidribution of an intestatesedtate. Section 19-303 providesthat "[w]henthe
intestate leaves asurviving spouse and achild, or adescendant of achild, the surviving pouseisentitled

to one-third."

Mr. Queenwasfully avarethat the didribution of the entire settlement proceedsto the decedent's
widow wasnat in conformity with theintestacy satute. Shortly after the settlement, Mr. Queen prepared,

and Mrs. Ray executed, the following "Authorization":

|, BarthaMaeRay, thesurvivingwidow of WillieLeeRay, herey
acknowledge thefact thet under thelawsof intestacy, | redizethat | am
entitled to 1/3 of my deceased husband's estate and that my five (5)
children, collectively, are entitled to 2/3 of my deceased hushand'setate.
However, in view of thefact that | wastotally dependent upon my
husband, | haveingructed my attorney, Thomas H. Queen, Esquire, to
disbursethe net proceeds of the settlement in theamount of $130,601.94
asfollows:

1. Eachof my five (5) childrenistoreceveapayment  of
$5,000 each.

2. Theremaining $105,601.94 shall be paid to me
directly.

| hereby agree to indemnify and save harmless my attorney,
ThomasH. Queen, from any daimsor suitswhich may be presented by
any of my five (5) children, or thar hars or anyone acting intheir interes,
who attemptsto obtain payment of any amount that any such child shal
clamto bedueastheintestate portion of my deceased hushand'sedtate.

On February 8, 1990, inaletter that accompanied the " Authorization," Mr. Queen Stated that Mrs. Ray
needed to Sgnthedocument "'in order to make certainthet | am protected fromany daimsthat any of your
children might mekeinthefuture” Willie J. wasnot gpprised of this" Authorization,” andhissblingswere

likewise unaware of it.
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Mrs. Ray, who was suffering from diabetes and other aillmentsand unabletowork, purchased a
housein Mitchdlville, Maryland. Willie Jr. acknowledged in hisdepogtion that heknew that the home
could only have been acquired with the proceeds of the settlement check, and that it wasknowntodl of
the Ray children thet their mother hed the settlement money. Although Willie Jr., as persond represantative
of hisfather'sestate, wasrespons blefor informing the court asto theestate's assets, he made noinquiry
of Mr. Queen or anyone el se asto the disposition of the $225,000 that the bus company had paid in
settlement of thesurviva action. Indeed, Willie Jr. testified that hedid not read therelevant documents,
but smply carried out Mr. Queen'sindructions. According to Willie J., hismother had intimated to him

that all of the children would receive shares of the money after her death.®

BerthaMae Ray died on March 10, 1996. In going through her effects, the Ray children
discovered the" Authorization" and associated correspondence. In hisdeposition testimony, Willie Jr.
characterized the documentsas"shocking.” A few daysafter Mrs. Ray's degth, the contents of her will
weredisclosed to her children. It turned out that Mrs. Ray hed left the housein Mitchdllville and most of
her other assetsto her youngest son, Eric, who had been living with her and looking after her. The other
children, according to Willie Jr., were"very disgopointed,” for they bdieved that thar mother had deceived
them by promising to s&t aside some of themoney for them and by subsequently bresking her promise,
Willie J. testified, however, that heand hissblingshed not believed thet their mother waslegdlly obligated
toleave the money to them "until wefound out about theintestacy laws™ an event thet coincided with the

discovery of the "Authorization" after Mrs. Ray's death.

* Willie . did indicate that he became suspicious of his mother's responsesto his questions about the
settlement. He stated that "I asked, | asked, that wasdll | didwasask and | didn't receive. ... All | know
isthat she did not answer the questionsthat | asked her." Inspite of his mother'slack or responsiveness,
however, Willie Jr. knew (and acknowledged in his deposition testimony that he knew) that the settlement
proceeds had been distributed to her.
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On September 18, 1996, Anthony L. Ray, who had been subgtituted for Willie J. asthefather's
persond representative, and three of Anthony'ssiblings*filed this sLit againgt Mr. Queen. The plaintiffs
aleged that the defendant breached his professiond obligation to them, inter alia, by concedling his
arrangement with their mother and by didtributing the settlement proceeds to her when the children were
entitled to recaivetwo thirds of the proceeds under theintestecy laws. On September 20, 1997, thetrid
judge granted summary judgment in Mr. Queen'sfavor, holding that the action wastime-barred. This

appeal followed.

LEGAL DISCUSSION

A. The summary judgment standard.

In Hendel v. World Plan Executive Council, 705 A.2d 656, 660 (D.C. 1997), we

summarized as follows the applicable standard:

Toprevail onamotionfor summary judgment, the defendants
must demondrate that thereisno genuineissue of materid fact and that
they are entitled to judgment asamatter of law. Super. Ct. Civ. R. 56
(c); Colbert v. Georgetown Univ., 641 A.2d 469, 472 (D.C. 1994)
(enbanc). Theevidencemus beviewedinthelignt mod favorabdleto [the
plaintiff], and sheisentitled to "al favorable inferences which may
reasonably be drawn from the evidentiary materials." Beard v.
Goodyear Tire & Rubber Co., 587 A.2d 195, 198 (D.C. 1991).

"On gpped from an award of summary judgment, this court

* All of the Ray children except Eric joined the suit as plaintiffs. Thetria judge dismissed the action
againg dl of the plaintiffs except the persona representative, concluding that Mr. Queen was not those
plaintiffs attorney. The dismissed plaintiffs have not pressed their appeal.
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conducts an independent review of the record, but the substantive
standard is the same asthat utilized by the trial court.” Drejzav.
Vaccaro, 650 A.2d 1308, 1312 (D.C. 1994) (citation omitted). Thetest
for dediding amation for summary judgment isessantidly thesame asthe
standard for adirected verdict. Beard, supra, 587 A.2d at 199. In
condderingthemotion, thejudgemust determine"whether afar-minded
jury could return averdict for the[non-moving party] onthe evidence
presented.” Andersonv. Liberty Lobby, Inc., 477 U.S. 242 (1986).

B. Substantive legal principles.

Aneactionfor legd mdpracticemus befiled nolater than threeyearsefter theright to maintainthe
actionaccrues. D.C. Code 8 12-301(8). Mr. Queen'saleged ma practice occurred in 1990, more than
three years before this suit was brought.> The persond representative claims, however, that the Ray
children did not learn of the md practice until after their mother's deeth in 1996, and that indtitution of the
suit wasthereforetimey under the"discovery rule” Inardated contention, the persond representative
aso arguesthat Mr. Queen, aperson who alegedly owed him afidudary duty, wrongfully concedled from
the children acriticd fact, namely, that the distribution to Mrs. Ray of virtudly the entire settlement
proceedswasunlawful. Accordingtothe persond representative, such conced ment wasin violation of

Mr. Queen's obligations as a fiduciary and tolled the running of the statute of limitations.

(1) Thediscovery rule.

®> Under our "continuous representation” rule, the statute of limitations did not begin to run until Mr.
Queen'srepresentation of the Plaintiff inthe survival action had terminated. See RDH Communications,
Ltd. v. Winston, 700 A.2d 766 (D.C. 1997). Inthis case, Mr. Queen claims that the representation
ended in 1990 with the settlement of the survival action and the distribution of the settlement proceeds.

The evidence showsthat Mr. Queen was still involved inthefamily'slegal matters at the time of
Mrs. Ray's death in 1996. In fact, it was he who read Mrs. Ray's will to her children. The personal
representative has not invoked the" continuous representation” doctrine, however, and we do not address
it.
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Under thediscovery rule, aplantiff'sright of actionin alegd md practice case does not accrue until
theplaintiff hasknowledgeof, or by theexerciseof ressonablediligence should haveknowledge of (1) the
exigence of theinjury; (2) its causein fact; and (3) some evidence of wrongdoing. See Diamond v.
Davis, 680 A.2d 364, 371 (D.C. 1996) (per curiam) (citing, inter alia, Knight v. Furlow, 553 A.2d
1232, 1234 (D.C. 1989), and Bussineau v. President and Dir.'s of Georgetown College, 518
A.2d 423,425 (D.C. 1986) (medicd mdpractice)). Inorder for the satute of limitationsto beginto run,
itisonly necessary that the plaintiff haveinquiry notice of the exisence of acause of action. See Colbert
v. Georgetown Univ., 641 A.2d 469, 473 (D.C. 1994) (en banc). Inquiry noticeisthe applicable
gandard even where, ashere, there are dlegations of wrongful concedl ment or nondisclosure on the part
of anatorney inalega mapracticecase. See Diamond, supra, 680 A.2d at 381.° Thecritica question
in assessing the exigence v non of inquiry noticeiswhether the plaintiff exercised reasonable diligence
under thedrcumdiancesin acting or failing to act on whatever information wasavalabletohim. 1d. a 376-
8L’

® In casesinvolving alleged misrepresentation or conced ment, thereis an obvious overlap between the
discovery rule and the tolling doctrine. Courtsdiffer intheir formulation of the relevant principles, but the
key issueiswhether, under al of the circumstances, including the nature of the relationship between the
parties, aswell asany evidence of deceptive conduct by the defendant, the plaintiff was on"inquiry notice"
at therelevant time. Seeinfra pp. 8-10.

Our dissenting colleague believesthat our analysisis contrary to this court's holding in Diamond
that theinquiry notice standard applies even where fraudulent conceal ment has been alleged. Wedo not
agree. Appliedto the present record, Diamond stands for the proposition, with which we agree, that the
existence of afiduciary relationship between Mr. Queen and the Ray children doesnot ater therule that
the limitations period began to run as soon as the Rays were on inquiry notice. The nature of the
relationship, however, ishighly relevant towhether inquiry noticeexisted, i.e., whether reasonablediligence
required the Raysto suspect wrongdoing on Mr. Queen's part. Asnoted inthetext, infrapp. 9-10, we
recognized in Diamond that "[i]n eval uating the reasonabl eness of the plaintiff's diligence, casesfrom this
jurisdiction have long taken into account the confidentia or fiducia relationship between the plaintiff and
thedefendant.” 680 A.2d at 376 (citationsomitted); seealsoid. at 377 (" That adefendant's actions[may
have] obscured the relevant factsfrom aplaintiff is. . . appropriately taken into account as part of the
circumstances to be considered in examining the reasonableness of the plaintiff's diligence.”).

" Cf. East v. Graphic Arts Indus. Joint Pension Trust, 718 A.2d 153, 157 (D.C. 1998) ("the
focus of the [discovery] ruleison when [the plaintiff] gained the general knowledge that her firing by her
employer waswrongful, not on when she learned of thepreciselegal remediesfor thefiring") (emphasis

(continued...)
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"Indl casestowhichthediscovery rule gpplied ] theinquiry ishighly fact-bound and requiresan
evauationof dl of theplaintiff'scircumstances” 1d. & 372. Indeterminingwhether the plaintiff exercised
reasonablediligence, the court should consider, inter alia, whether therewasafiduciary relaionship
betweentheparties. 1d. at 365. Indeed, casesfromthisjurisdiction, aswell asthose decided by other
courts, "havelong taken into account the confidentia or fiducia relationship between the plaintiff and
defendant.” 1d. at 376 ("athough, reposing confidence in their agents, [the complainants] may have
neglected availing themsdves of some source of knowledge.. . ., the defendants cannot be dlowed to say
that complainants ought to have suspected them, and are chargeable withwhat they might have found out
upon inquiry aroused by such suspicion”) (quoting Kilbourn v. Sunderland, 130 U.S. 505, 519 (1889)
(dterationinorigind)); seealso Willisv. Maverick, 760 SW.2d 642, 645 (Tex. 1988) ("Theclient
mudt fed freeto rly on hisattorney'sadvice. Factswhich might ordinarily requireinvestigation likdy may
not excite suspicion whereafiduciary rdaionshipisinvolved."); Hobbsv. Eichler, 210 CA. Rptr. 387,
404 (Cd. Ct. App. 2d Digt. 1985) ("Whereafiduciary rdationship exists, factswhich ordinarily require
investigation may notincitesuspicion.. .. and donot giverisetoaduty of inquiry. .. .") (citations omitted).
In Merchants Mortgage Co. v. Lubow, 339 A.2d 664 (Md. 1975), the court summarized the

applicable principles:

Therulethat, in casesof fraud, the gatute of limitationsbeginsto
runonly fromthetime of thediscovery of thefraud, will not apply where
the party affected by the fraud might, with ordinary diligence, have
discoveredit. But thefalureto usesuch diligencemay beexcused where
there exigs some rdation of trust and confidence. . . between the party
committing thefraud and the party whoisaffected by it, renderingit the
duty of theformer to discloseto the later the true Sate of the transaction,
and whereit gopearsthat it was through confidencein the acts of the party
who committed thefraud that the other was prevented from discovering
it.

’(...continued)
inoriginal).



Id. at 669 (quoting Perkinsv. First Nat'l Bank of Atlanta, 143 S.E.2d 474, 484 (1965)).

(2) Talling.

Closdy rdaed to the discovery ruleisthe doctrine of talling, which isfrequently goplied wherethe
conduct of afiduciary isaleged to havelulled the plaintiff into faillure to protect hisinterestswithin the
statutory limitationsperiod. See, e.g., Weisberg v. Williams, Connolly & Califano, 390 A.2d 992,
995 (D.C. 1978). Thisdoctrinereflectsabroader legd principle; asJustice Black, writing for the Court,
explained in Glusv. Brooklyn E. Dist. Terminal, 359 U.S. 231, 232-33 (1959),

no man may take advantage of hisown wrong. Deeply rooted in our
jurisorudencethis princi ple has been gpplied in many diverse classes of
casesby both law and equity courtsand hasfrequently been employedto
bar inequitable reliance on statutes of limitations.

Accord, Diamond, supra, 680 A.2d a 376 ("[i]n evauating the plaintiff'sdiligence, we have dso taken
Into account deceptive actionson the part of the defendant, regardlessof disclosures actualy made'’);
Farrisv. Compton, 652 A.2d 49, 55 (D.C. 1994) ("[r]efusd to protect aplaintiff from the running of
the datute of limitations may be especidly unfar where, asdleged in this case, her lack of knowledge of

her injuries was proximately caused by the defendant's own wrongful conduct™).

Although, in some cases, the concedl ment or nondisd osure warranting the tolling of the Satute hes
related to purely factual matters, the doctrine has a so been applied to misrepresentations of law.
According tothe plaintiff'salegationsin Glus, the defendant hed represented to the plaintiff thet the plaintiff
had seven yearsto bring asuit againgt the defendant, when in fact the statute of limitationsrequired the
actionto befiledinthreeyears The Supreme Court hdd that if the plaintiff wereto succeed in proving thet
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the defendant's agents made such arepresentation and that the plaintiff rdied on it, then the defendant
would be estopped from invoking the three-year statute. The Court firmly rejected any suggested

distinction, at the pleading stage, between representations of fact and representations of law:

It is no answer to say, as respondent does, that the
representationsaleged were of law and not of fact and therefore could not
justifiably beredlied on by petitioner. Whether they could or could not
depends on who made them and the circumstancesin which they were
made. See Scarborough v. Atlantic Coast Line R. Co., 190 F.2d
935[(4th Cir. 1951)]. Such questionscannat bedecided at thisstage of
the proceedings.

359 U.S. at 235.

InGlus, therewasno alegation that therepresentation of law on which the plaintiff relied to his
detriment was made by alawyer. But in the Scarborough case -- the very authority cited by the
Supreme Court in Glusin the passage quoted above -- the court emphasized that an incorrect
representation of law by an attorney to alayman provides an even more compelling basisfor talling the

statute of limitations:

Lawyersare, or should be, regarded as possessed of knowledge and
integrity beyond that of mogt of ther fdlows, cartainly abovethelevd of
the market place. We find nothing unreasonable or imprudent in the
reliance of the plaintiff upon thewords of thisatorney who had won the
plaintiff's confidence through hisfriendly overtures and through his
membership in an honorable profession.

* * * *

Theruleisalso wdl established that when alawyer makesa
representation of law to alayman rdlief may be afforded, eventhoughthe
layman knowsthelawyer representsan antagonigticinterest. Any other
rule would be unconscionable.
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190 F.2d a 939-40 (citationsand internal quotation marks omitted); seealso RDH Communications,
upranoteb, 700 A.2d a 769 (" Often, adient looksto hisatorney for advicein areasinwhich heknows
littleor nothing. Thisisardationship of trus],] and we see no compelling reason for informing the dient

that he can no longer trust the professional from whom he seeks guidance. . . .").

Findly, arepresentation need not be effected by wordsin order toimplicatethetolling doctrine.
Indeed, actions may often speak louder than words. The Court stated in Glus:

The principleistha where one party hasby hisrepresentationsor his
conduct induced the other party to atransaction to give him an advantage
whichit would beagaing equity and good consciencefor himto assart,
he would not in acourt of justice be permitted to avail himsdf of that
advantage.

359 U.S. at 234 (emphasis added) (quoting Insurance Company v. Wilkinson, 80 U.S. (13 Wall.)
222, 233 (1871)).

C. Analysis.

Applying theforegoing prindplesto the case before us, we condude that Mr. Queenisnat entitled
to summary judgment. To besure, thereis some evidencein the record to support the conclusion thet the
persond representativewasoninquiry noticein 1990 of wrongdoing by the defendant. \We cannot say,
however, that the record asawhole, viewed asit must be in the light most favorable to the persona
representative, compe sthat concduson. Mr. Queen has not demongtrated the abbsence of agenuineisue

of material fact, nor has he shown that he is entitled to judgment as a matter of law.

It ison the "knowledge of somewrongdoing” eement of the discovery rule, see Bussineau,
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supra, 518 A.2d at 425, thet the defendant's position faters, for the other eements have been satisfied.
Theinjury complained of inthiscaseisthedigribution of al of the settlement procesdsto Mrs. Ray, and
Willie Jr. acknowledged that, notwithstanding hismother'sevasveness, hewasaware, a al timeshere
relevant, that she had themoney. Willie J. dso knew the"causein fact” of theinjury, for having handed
over the endorsad settlement check to Mr. Queen, he necessaxily knew thet it was the latter who effected
thedigribution. The persond represantaive ingds, however, that the Ray children did not know until after
their mother's desth in 1996 that their mother was not entitled to the money, for it was only then thet they

learned of the provisions of the intestacy statute.

Willie . wastheorigind persond representative of hislatefather'sestate, and it would certainly
have been prudent of him to acquaint himsdf with thebadc principlesof thelaw of intestacy. Willie J.
tedtified, however, that herdied entirdly on Mr. Queen'sadvice. Although Mr. Queenwasnot formaly
retained by Willie J. for the probate proceeding, thereis ample record evidence to permit areasonable
trier of fact to condudethat Mr. Queen owed the persond representative afiduciary duty with repect to
thedigtribution of the settlement proceeds. Those proceeds, after dl, congsted of themoney obtainedin
asurvivd actioninwhich Mr. Queendid represent Willie . In addition, Willie Jr. testified thet heasked
Mr. Queenfor adviceasto thedutiesof apersond representative, and that Mr. Queen agreed totdl Willie
Jr.whattodo. Findly, Mr. Queen can hardly claim that he was not involved in the disposition of the
decedent'sestate when he persondly didtributed of the estate's principal asset -- the settlement proceeds--

in amanner contrary to the provisions of the intestacy law.

The existence vel non of afiduciary relationship between the plaintiff and the defendant isa
ggnificant dement in the"inquiry notice” caculus. SeePart 1l B (1), supra. If Willie Jr. had not been
relying on Mr. Queen for lega advice, then his passvity while the money was being distributed to his
mother, aswell ashisfailureto read the rdevant documents, might arguably have esablished, asamatter
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of law, that hewasnot acting with reasonablediligence. But giventheevidenceof afiduciary relaionship
and Willie J.'srdlianceon Mr. Queen'sadvice, we conclude, in light of the authoritiescited a pp. 8-10,
that agenuineissue of materid fact israised asto whether the plaintiff knew or should have known of

possible wrongdoing.

Weared o of the opinion that theresult must bethesameif the caseisanadyzed under the rd ated
rubric of "talling.” Mr. Queenisan attorney; Willie J. isalayman. Willie J. therefore had theright to
assumethat Mr. Queen knew the law and would carry out hisresponsibilitiesin accordance with thelaw.
Under thesedrcumstances, Willie . wasentitled torely on Mr. Queen'srepresentations, whether explicit
orimplicit. If Mr. Queen'sconduct had theeffect of conceding, fromWillie . and hissblings, thefact
thet the didtribution of dl of the settlement procesdsto Mrs. Ray was contrary to thelaw of intestacy, then

the tolling principles of Glus necessarily apply.

Tobesure, thereisno dlegationthat Mr. Queen madeany faseord or written representation to
Willie J. regarding the proper digtribution of anintestatesassets. Indeed, Willie Jr. acknowledged that
he did not ask Mr. Queen any questions about the law of intestacy. Asthe Court explainedin Glus,
however, arepresentation implicating thetolling doctrine can be effected by conduct aswell asby words.
Here, Mr. Queen asked Willie Jr. to endorse the settlement check, and he then had the proceeds, except
for the $5,000"gifts" digributed to Mrs. Ray. When an atorney distributesadecedent'sentireetateto
thewidow, heat least arguably representsto the decedent's children that thewidow islegdly entitled to

receive the money. At the very least, an impartial trier of fact could reasonably so find.

Moreover, Mr. Queen knew that the payment of the settlement money to thewidow was contrary
tolaw, and he caused Mrs Ray to Sgn an"Authorization" effectively acknowledging theillegdlity of the

arrangement. Indeed, the" Authorization,” written by Mr. Queen, statesthat Mrs. Ray'sfivechildren
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"collectively, areentitled to 2/3 of my deceased husband'sestate.” Mr. Queen did not, however, advise
the personal representative, to whom he owed afiduciary duty,? of the secret arrangement that he had
medewith Mrs. Ray to arcumvent the children'sentitlement. ThenondisclosuretotheRay childrenof the
" Authorization," and of the provision of theintestacy Satutewhichthat "Authorization' referred, reinforces
our conclusion that genuine issues of material fact are presented and that summary judgment is

Inappropriate.

Mr. Queen takesthe pogtion that the family wanted themoney distributed to Mrs. Ray, thet he
merely carried out the plan favored by thefamily,°that he gained no prafit from thearrangement, and that
hethereforedid nowrong. Weagreewith Mr. Queen'spagtion in part; thereis, indeed, no evidence that
hisactionsinthismatter were motivated by any desirefor persond gain. But the"Authorization” itsdlf
grongly impliesthat the Ray children had not consented to the plan, and thet they might sue him, aswell
asMrs Ray, if they learned of it. That, indeed, wasMr. Queen'sreason for requiring Mrs. Ray to agree

to hold him harmless. On therecord before us, wearein no postion to affirm summary judgment in

& Toputit more precisaly, animpartia trier-of-fact could reasonably find that Mr. Queen owed Willie
Jr. afiduciary duty.

® We cannot agree with our dissenting colleague's apparent view, post at 21-22, that Willie Jr's
obligation to exercise reasonable diligence required him to search his mother's files and discover the
"Authorization."

0 Willie Jr. was asked during his deposition whether he and his siblings would have objected to the
distribution of the settlement proceedsto their mother if they had known of the provisions of the intestacy
law. Hisresponse was:

[1tiskind of hard to reflect on what wewould havedonein hindsight. |
don't know. | don't know. If | had had that knowledge, if | had had the
opportunity to sit down and the Situation was presented, | don't know. |
might have agreed. Some might not.

Attrid, Willie Jr.'suncertain responseto thisquestion might tend to show that Mr. Queen'sconduct
wasnot the cause of the children'sacquiescencein thearrangement that their mother would receive not only
amonthly payment, but also al of the other settlement money. Summary judgment cannot, however,
properly be imposed on the basis of any inference from this testimony.
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Mr. Queen'sfavor on thetheory that he had smply donewhat al concerned had asked himto do. That

defense, if sustainable at all, must be presented at trial.

It may wel bethat, after theevidenceisin, agauteof limitationsdefensewill preval. Thejury may
decidethat Willie Jr. wasoninguiry notice of sSomewrongdoing on the part of Mr. Queen, and thet hedid
not act with reasonable diligence on theinformation availableto him.™ Thejury might aso condudethat
under dl of the circumstances, the persona representative had no right to treet Mr. Queen'sdistribution
of the settlement proceads asarepresentation by conduct regarding thegpplicablelaw. Wehold only thet,

under all of the circumstances, summary judgment was not warranted.

(1.
CONCLUSION

For the foregoing reasons, the judgment isreversed, and the caseisremanded for further

proceedings consistent with this opinion.

So ordered.

REID, Associate Judge, dissenting: | respectfully disagreewiththemgority’ scondusonthet

' Our dissenting colleague refersin the first paragraph of her opinion to "the majority's apparent
conclusionthat Mr. Ray wasnot oninquiry notice until 1996." Wereach no such conclusion, and we agree
with Judge Reid that there is sgnificant evidence that Willie Jr. should have suspected that something was
amiss. Wehold only that ajury question is presented asto whether, when the record isviewed in the light
most favorable to the plaintiff, Willie Jr. was on notice that Mr. Queen's conduct was wrongful.
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“agenuineissueof materid fact ispresented asto whether, inthe exercise of reasonabdlediligence, [Willie
Ray, Jr. ] should have known or suspected at the rel evant timesthat [attorney ThomasH. Queen'’s]
conduct waswrongful.” Therecordinthismeatter isdearly a oddswith the mgority’ s gpparent condusion
that Mr. Ray wasnot oninquiry notice™ until 1996 when he saw aFebruary 1990 document signed by his
mother, because hedid not learn until 1996, that hismother was not entitled to the proceedsfrom acivil

action settlement due to laws of intestacy.

| fully agreewith thetria judge that when Mr. Ray Sgned the settlement check in the amount of
$225,000 in January 1990, and received only $5,000 in February 1990, “thet put him on noticeto Sart

wondering and start investigating.” Asthetria judge stated:

[Mr. Ray] knew back on February 9, 1990, or at least by
February 10, 1990 that 200 and some thousand [dollars] should have
cometo [him] and should not have been paid out to anybody else. [He]
wasthe onethat wasthe persond representative of the etate prosecuting
thiswrongful desth and survivd act. So he should have done something
before this statute r[a]n.

Firg, inescapablefor meisthetrid judge sconcusonthat Mr. Ray had imputed knowledge when, as
persond representetivefor the civil action that resulted in the settlement, he only received $5,000 out of

$225,000. Second, the mgjority appearsto do what | understand was rejected in our decisionin

2 1n Cevenini v. Archbishop of Washington, 707 A.2d 768, 771 (D.C. 1998), we again stated
that “*inquiry notice’ isthat notice which aplaintiff would have possessed after dueinvestigation.” 707
A.2d at 771 (quoting Diamond v. Davis, 680 A.2d 364, 372 (D.C. 1996)). We aso said:

IntheDidtrict of Columbia, aplaintiff can be charged withinquiry
notice of hisclaimseven if heis not actually aware of each essentia
element of hiscause of action. Thiscourt hasrepesatedly held that aclaim
accrues when the plaintiff knowsof (1) aninjury, (2) itscause, and (3)
some evidence of wrongdoing.

Id. (citing Diamond, supra, 680 A.2d at 379-80 (other citations omitted)).
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Diamond, supra note 1, -- that is, carve out amore stringent standard, akin to actual knowledge, for

cases involving possible breach of fiduciary duty or fraud.

Firg, Mr. Ray' sown deposition testimony reved sthat he had imputed knowledge, and wason
inquiry noticein 1990 regarding the distribution of the procesdsfrom theavil action settlement. Inessence,
Mr. Ray arguesthat hismother and Mr. Queen deceived him asto how the settlement fundsfrom the civil
actioninvolving hisfather’ sdesth would bedistributed; Mr. Queen did not explaintheintestacy lavstohim;
and he had no natice of wrongdoing until he discovered adocument in 1996 that hismother had executed
in February 1990.

Mr. Ray’ sdepogitiontestimony showsthet hismother wasal ong-term digbetic, had suffered from
congestive heart fallure and had become aninvdid. Hewas advised by doctors &t \Water Reed Army
Medicd Center thet “long-term didbetescan dothings Y ou can't think very dearly.” After Mr. Ray Sgned
the 1989 retainer agreement for the civil action with Mr. Queen, he knew that “ correspondence was
bas caly between [his| mother and [Mr.] Queen,” and that hismother “ shared very littlewith [me].”
Furthermore, he complained in his deposition that his mother “ confided magtly in one person. That was
Eric[Mr. Ray’ syounger brother]. Shefdt dosartohim.” Hedated that a thetime of the settlement, “|
asked, | asked, and that was dl | did was ask [his maother about the settlement] and | didn’t recaive. . .
. Shetold mewhat shewantedto tell me” He acknowledged that he Sgned the settlement check, saw it
wasfor $225,000 and received only $5,000. 1n addition, headmitted that he knew hismother was getting
over fifteen hundred dollarsamonth from the settlement procesds, beginningin 1990. Ashedated: 1 have
seen [thepayments]. | have[gone] to themailbox and got themout for her and whatnot.” Mr. Ray was
awarethat, ater hisfather’ sdeeth, hismother and hisbrother Eric bought ahomein Mitchdlville Maryland
a acogt of about $250,000, without selling thefamily homeinthe Didrrict of Caumbia. Despitedl of these
warning Sgns, hedid not ask Mr. Queen how the settlement funds should be didributed. Hedid not pose
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any questionsto hisbrother Eric. Nor did hewriteto anyoneto inquire about the distribution of the

settlement funds. In fact, Mr. Ray stated:

| think whet you fall to redize hereisthat, thefamily wasglad to sse[my
mother] with another place[the Mitchdlvillehouse]. Okay? Andthe
issueof - - weknew that she had some money, webdieved her when she
sad thet shewasgoing to st somemoney asde. Wedid not questionthe
amount. It could have[been] $5.00, wedon’t know. All weknow is
what shesaid. Now when shewent and bought the house, insteed - -
Thisisour mother wearetaking about. We are not redlly concerned.
Weareglad. Soweredly didn’t think likethat. See, you aretalking
about my mother. We just wasn't thinking that way.

Despite these satements, Mr. Ray indicated that he and hissiblings (other then Eric) were* disappointed”

when they heard thereading of their mother’ swill and discovered that his mother had left both the
Maryland and the Didtrict of Columbiahouses, aswell asabank account, to Eric. They thought the assets
would bedivided among dl the children. Furthermore, he daimsthat herdied onthe advice of Mr. Queen.
Y e, a notime prior to hismother’ sdeath did he seek to learn the contents of her will, either from his
mother or Mr. Queen. During hisdepasition, hewasasked: “Werethereany discussonswith your mother,
Mrs. Ray, in referenceto where the other money went to?’ Heresponded: “Nope” Hewas aso asked:
“ After you cashed the check for $5,000, did you have any occasion to have any further discusson with Mr.
Queen?’ Hereplied: “No, | didn’'t.” In addition, the document about which he expressed “ shock” was
not located in aconceded place. Rather, it wasinasmdl, two-drawer file cabinet that wasinthe“dining
ared’ of thehouse. With reasonablediligence, Mr. Ray could have discovered the document at amuch
earlier point intimethan 1996, or sought information asto whether the settlement funds should have been

distributed in a different manner.

In 1990, Mr. Ray wasan adult, married and had hisown family. Hewasgainfully employed and

aperson of at least ordinary intelligence. In Diamond, supra note 1, we said:
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Inevery case, theplantiff hasaduty toinvestigate mattersaffecting [hig
affarswith reasonable diligenceunder dl the circumstances. Oncethe
plantiff actudly knows or with theexerdseof reesonablediligencewould
have known, of someinjury, its cause-in-fact, and some evidence of
wrongdoing, then [he] isbound to file[his] cause of action withinthe
goplicablelimitations period, measured from the date of [hig] acquisition
of the actual or imputed knowledge.

680 A.2d a 381. Therecord showsthat Mr. Ray had imputed knowledgeof possiblewrongdoingin
February 1990 when, aspersond representativefor thecivil actionin bendf of hisfather’ sestate, hedid
not recelveall of the settlement proceeds. Despitethewarning sgnsof hismother’ sevasivenessand
unwillingnessto discuss the matter, his knowledge that she was receiving monthly paymentsfrom the
settlement proceeds, and her purchase of aMaryland homewith hisbrother Eric, hefaled to engagein
reasonablediligenceto determinewhy hedid not rece ve the settlement funds, or whether hismother was
entitled to so much of the proceeds. Hedid not even take the easy sep of posing questionsto Mr. Queen
about how thefundswere or should bedidtributed. Under the drcumdatances, therewere sufficient warning

signs to prompt a reasonable person to investigate.

Second, the mgority gppearsto goply astandard dricter than that required in Diamond, supra
note 1. There, we emphasized that “afocus on the plaintiff’ sdiligence, rather than on the defendant’s
misconduct, ismoregppropriategiven the purpose of gatutesof limitation to protect defendantsfrom sae
clams- - whether they befor fraud or other breachesof duty.” 1d. at 378. Indeed, wereected the
Invitation “to articulaie agtandard greater then negligence as part of the discovery rulethat gopliesinactions
wherethe cause of action hasbeen conceded from the plaintiff by somewrongful conduct,” or astandard
that “ demand[ g lessthan reasoneble carefromthe plantiff wherethe plaintiff hasbeen thevictim of fraud.”
Id. a 376. Inmy view, the mgority concdudesthat, (1) despite the fact that Mr. Queen represented none
of thechildren except Mr. Ray inthecivil action, (2) even though he did not represent Mr. Ray inthe
probate proceading, and (3) dthough*“thereisnodlegationthat Mr. Queen madeany faseord or written
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representationto[Mr. Ray], regarding the proper distribution of anintestate’ sassets,” nonetheless, “a
genuineissue of materia fact israised asto whether [Mr. Ray] acted with reasonable diligence, and
thereforeasto theexisence of inquiry notice” Thiscondusion not only gppearstordieve Mr. Ray of any
obligation to engagein thereasonable diligence required by Diamond, supranote 1, smply becausehe
dated that herdied on Mr. Quean’ sadvice and hewasin afiduciary reaionship with Mr. Queen asto
the aivil action, but dso makes meaninglessthe conoept of “imputed knowledge” Inshort, | bdievetha
the mgority hasimposed adtricter sandard than that required by Diamond, supranote 1, andis, infact,

mandating a standard akin to actual knowledge.

For these reasons, | respectfully dissent.





