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FERREN, Senior Judge: The questions presented in thisemployment discrimingtion caeare: (1)
whether thetrid court erred in granting summeary judgment to gopdleesM Cl CommunicationsCorporation,
JondleBirney, and Terri Sdllay on appdlant’s clamsfor discrimination based on race and persona
appearance, inviolation of the Digtrict of ColumbiaHuman RightsAct (DCHRA), D.C. Code 88 1-2501
to 1-2557 (1999 Repl.), and for wrongful discharge, interference with prospective advantage, and
intentiond infliction of emationd didress; and (2) whether thetrid court erred in dismissing asscond action,
againg MCl and anather defendant, Bonnie Handy, filed by gppdlant whilethe summary judgment mation

was pending in the first case. We affirm both trial court orders.
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Thefollowing facts, unless otherwiseindicated, are undisputed. 1n 1986, MCI hired gppdlant
WandraMcManus an African-Americanwoman, asasecretary. InMay 1995, she becameadminidrative
assgant to gppelee JondleBirney, awhitewoman, for severd monthsafter Birney had beennamed Vice
Presdent of the Public Reations (PR) Department. When Birney hired apermanent secretary, gopdlant
wasreassgned to the PR Department’ s Public Policy unit, maneged a thetime by Robert Stewart, awhite

male.

In June 1996, Birney approved gppellant’ srequest for atransfer to the newly crested Business
Operations Group asabudget coordinator, assigned to provide support tothe PR Department. The PR
Department continued to fund her position. In November 1996, gppellee BonnieHandy, Senior Manager
of the Business Operations Group and awhitewoman, hired gopdlee Terri Sdlay, an African-American
woman, asManager of Financia Operations. Salay wasassigned to providefinancia and personnd
support tothe PR Department, and gppd lant was assigned to report to Sdllay until appellant’ semployment
wasterminatedin 1997. Another African-American women hired a that time, Rodyn Blake, wasassgned
(among other duties) to provide support to other, smdler departments, Smilar to the support Sallay was

giving the PR Department. Both Sallay and Blake had accounting degrees.

During the period that appel lant had been abudget coordinetor, her former supervisor, Birney, had

used her asabackup secretary inthe PR Department during the frequent absencesof Birney’ ssecretary,
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Ruth Modlin. Appelant complained about thisto Sallay, who conveyed the complaint to Birney.
According to gopdlant, her Stuationimproved somewhat after thet, athough she continued to bepulled

away from her work “every once in awhile.”

Asevidence of discriminatory animus, gppdlant aso dites an occason on which an employee of
Birney asked appdlant, through another employeg, to “fetch” some cookiesfor amesting. Additionaly,
in October 1995 —twenty months before the decisionto terminate gppellant’ semployment —while
gppellant wasworking inthe PR Department’ s Public Policy unit, her manager, Stewart, replaced his
African-American secretary with awhitewoman and moved hisnew secretary from adesk “ behind the
filing cabinets’ to gppdlant’ sdesk outsde Stewart’ soffice, after moving gope lant to adesk behind the

cabinets.

Appe lant often cametowork in African-styled attireand wore her hair with dreadlocks, braids,
twists, and cornrows. She based her claim of persona gppearance discrimination on comments—at
unspecified times—by Stewart, Birney, and Frank Walter, amanager with no authority over her. More
specificaly, Stewart remarked about gppellant’ s gppearance: “That isa pretty outfit. Oh, my, your
earingsareinteresting. Oh, youhaveanew har syle, | likeyour hair.” Birney told appelant & leest once
that sheliked gppdlant’ sdothing and har: “I liketheway you wear your hair up, becauseit makes your
facid featureslook better.” “Oh, what kind of hair Syleisthis how did they dothis?” “Youlook likean
African princess” Walter told gppdlant that her African styled dresswould makenice pillowsfor aroom

in hishousewith African artifactsand pictures, and on another occasion henoted that shewasgtartinga
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“trend” around the office of African-American women wearing their hair in African styles.

In June 1997, Handy and Sallay decided to diminate gppellant’ s position and replace it witha
higher leve job because, they said, Sdlay had become overburdened; she wasunableto del egate some
of themore complex financetasksto gppdlant. Handy and Sdllay discussad the proposed termination with
Maryann Adams and Eileen O Brien of the Human Resources Department, and dso met with Jondle
Birneytolet her know of ther intended action. On August 15, 1997, Handy and Sallay met with gppd lant
to natify her that her employment wasto beterminated. Appe lant testified at her deposition thet Sallay
hed told her that her job wasbeing diminated becausethe department wasbeing religned. They told her,
shefurther tedtified, that shewasdligiblefor rehire, that she could usethe company’ selectronic bulletin
boardto searchfor other opportunities, and that shecould contact Adamsand O Brienif shehad questions
or needed assstancein looking for another podition. Later thet evening, Sdlay cdled appdlant & home,
Appd lant says, and Sdlay disputes, that inthe course of that telephone conversation Salay told her that

Birney had been responsible for her termination.

At about thetimeof gppdlant’ sjobtermination, Birney' ssecretary, Modlin, awhitewoman, dso
was|et go, and another white woman, Lugene Nigh, was dismissed from the Public Policy Group and

offered alower level position in the same group.!

! Appdlleesciteathird termination that occurred inthe sametime period, that of Alan Garrett, a
whitemae. Appdlant digoutesthe rdlevance of Garrett’ s Situation, because hewasamanager in another
part of the corporation. Shedso disoutesthat Modlin wasfired, assarting that Modlin hed been dlowed

(continued...)
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In August 1997, within aweek after gopdlant’ sdismissa, MCl advertised avacancy for a“Budget
Coordinator / Staff Admin 1V”; gppdlant’ smost recent position had been “Budget Coordinator / Staff
AdminlIl.” MCI’ sannouncement Stated apreferencefor an accounting or finance degreeand included
some dutiesthat appdlant had not been performing.? Appdlant proffersthat she applied for thisposition,
and MCI repliesthat it has no record of any such application but that gppellant would not have been
considered for the position because she lacked the necessary qudifications. After appelant filed suit
againg MCI, thejob was re-posted with the added requirement of a bachelor’ s degree in finance or
accounting; appelant did not have acollege degree. MCI had not budgeted funding for this position,

although Sallay said MCI would have found the money if the position had been filled.

In September 1997, thenewly creeted postionwasofferedto TrinaSebron, an African-American
woman with abachdor’ sdegreein finance, who turned it down. In October 1997, MCI hired Crysta
Washington, dso African-Americanwith acollegedegreeinfinance, asatemporary employeeto perform

the duties associ ated with the position; when she left after four months MCI hired an Hipanic woman,

!(...continued)
to retire.

2 Appd lant described her duties asind uding processing check requedts, tracking purchaseorders,
doing monthly accruas, reviewing variance reports, and updating the expense database; hefurther tedtified
a depogstion that she had alittle experiencewith journd ledger entries, and that she had never performed
variance andyssand did not work on annua operating budgets or capitd budgets. Thejob posted on
August 18 included processing invoices, updating the expense database, reviewing variance reports,
assisting in the preparation of the annual operating and capital budgets, and preparing journal entries.

% Inher brief, gppdlant citesthisfact asevidencethat MCl did not intend tofill the new position
and that MCI accordingly had advertised it solely to provide a pretext for her termination.
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ReglaPerez Pino, asatemporary employee. Perez had been dassfied asa“Vendor Spedidig,” apodtion
which doesnot requireacollege degree. 1n January 1998, the Budget Coordinator posting was further
revised, and in March 1998 the podition was offered to AngdlaFifer, an African-American woman with

adegree in accounting, who turned it down.

Ingranting summeary judgment, thetrid court ruled: “plaintiff hesfaledto esablishaprimafacie
case of race discrimination —her pogition was offered to two other African-American women beforeit wes
eiminated. Nor isthereaprimafacie case made out of persond gopearancediscrimination. Stewart &
Water played no partin her dismissd[,] and Birmney’ scommentswere complimentary and do not show any
discriminatory animus. Beyond that MCl has shown thet the reasonsfor plaintiff’s dismissal were not
pretextua. Theremaining countsof subterfuge, wrongful discharge, interferencewith prospective
advantage, and intentiond infliction of emotiond didressarefrivolousfor thereasonsnoted” in defendants

motion.

We agreewith thetria court that appellant failed to make out aprima facie case of race or
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persond gppearancediscrimination. Inorder to survive gopellees summary judgment motion, gppellant
was required to show, with respect to each contention, that “ (1) shebe ongsto aprotected dlass, (2) that
shewasqudified for thejob from which shewasterminated; (3) thet her termination occurred despite her
employment qudifications, (4) and that her termination was basad on the characterigtic thet placed her in
the protected class.” Blackman v. Visiting Nurses Ass n, 694 A.2d 865, 868-69 (D.C. 1997) (citing
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973)). Under the fourth criterion,
moreover, she was required to show that race or personal gppearance was a substantia factor in the
termination decison by demondrating that: “(1) shewasreplaced by aperson outsde of her protected
class or if the pogition hasremained vacant, that the employer has continued to solicit gpplicationsfor the
position; or (2) that other smilarly Stuated employees. . . were not terminated but wereingteed trested
more favorably.” 1d. at 871 (citing O’ Donnell v. Associated Gen. Contractors, Inc., 645 A.2d
1084, 1087 (D.C. 1994)). Therequirement of ashowing that Smilarly Stuated employeesweretrested
morefavorably isimposed when aplaintiff has not aleged that someone replaced her when shewas

terminated. O’ Donnell, supra, 645 A.2d at 1088.

* Appdlant’ scomplaint dsoindudedadamfor “ subterfuge’ under the DCHRA. TheDCHRA's
subterfuge provison makesit unlawful to“do any of the[prohibited] actsfor any reason that would not
have been assarted but for, whally or partidly, adiscriminatory reason. . ..” D.C. Code 8 1-2512 (b)
(1999 Repl.). Becausethis provision presupposesadiscriminatory act whichisaleged to have been
committed by subterfuge, gppelant’ sclam under thisheading necessaxily fail supon thejudgment against
her on her claims for race and personal appearance discrimination.
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Astoher dlamof racia discrimination, gppe lant contendsthat she belongsto aprotected class,
that shewasqudified for thejob sheheld, that shewasfired nonethdless, that her position itself never hed
been diminated, and that aperson of adifferent racehadfilledit.” If thisweretrue, dl dementsof aprima
fadecase, induding the® substantia factor” requirement of thefourth criterion, would have been satisfied.
Appdlant’sargument, however, ispremised on MCI’ shiring of Regla Perez, the second temporary

employee engaged to perform appdlant’ sduties after her termination.® But theffirst person hired to perform

®> Soldy for purposesof reviewing on summeary judgment thelegdity of gopdlant’ sjob termination,
weaccept her contention that shewasfired and replaced, rather than reaching appellees’ contention that
her job had been diminated. Appdlessague, to the contrary, thet gppdlant’ s position had been diminated
andanew onecreated. If wewereto condude that the record unambiguoudy supported this contention,
then gppelant’ srequired prima facie showing would be different; however, she till would be required
to show circumstances giving riseto an inference of discrimination. See Texas Dept. of Community
Affairsv. Burdine, 450 U.S. 248, 253 (1981). In making a prima facie case of employment
discrimination in the absence of an dlegation that someone had replaced her inthe samejob, gppellant
would be required to show that thejobs of one or more personswho werenot membersof the protected
class, and who had jobs smilar to hers, had not been terminated. Cf. O’ Donndll, supra, 645 A.2d at
1088. MCI identified three white employees who had been let go at the same time appellant was
dismissad. Appdlant argues however, that the circumatances surrounding the termination of two of those
employeesmakeit ingppropriate to consder them in conjunction with her ownjobtermination. Even so,
it isundisputed that the third employee, Lugene Nigh, awhitefemae, had been let go & the sametime
gppdlant departed. Although Nigh had been offered another positionin her group at MCl, it dsoisnot
disputed that her managersknew shewould not accept the proffered position. Nigh' semployment with
MCI thusended when her positionwasterminated, and gppe lant accordingly cannot show that asmilarly
Stuated MCl employee, not amember of her protected dass, was not terminated. Inany event, wethink
thewiser courseisto disregard appellees contentionsin assessing appdlant’ s primafacie case. Cf.
MacDonald v. Eastern Wyo. Mental Health Ctr., 941 F.2d 1115, 1119-21 (10" Cir. 1991)
(placing issueof employee squdlification for pogition at pretext sage of inquiry by tresting employer’s
contention that employeewas not qudified”’ asarticulation of legitimate non-discriminatory reasonrather
than as negation of an essential element of employee’s prima facie case).

¢ Appdlant has singled out MCI’ shiring of Perez as evidence of discrimination notwithstanding
thefact that shewasatemporary employeewhom MCI did not identify asa permanent replacement for
aopdlant. Appdlant’ sargument gppearsto be premised on thefact thet Perez remained in thetemporary
position throughout the period of discovery in the case.
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gopdlant’ sdutieswas Crystd Washington, an African-Americanwomean. AlthoughMs. Washington | eft
MCI after saverd months, thereisno proffered evidencethat shehad not been qudified for thejob, that
her leaving M CI had not been voluntary, or theat her hiring had been asubterfugeto create, temporarily,
an gppearance of anondiscriminatory African-American successor before replacing appdlant with an
employeeoutsdeher protected dass. Therecord thusprovidesno bassfor passng over Ms. Washington
andidentifying Ms. Perez asgppd |ant’ ssuccessor. Because gppd lant accordingly did not show that MCl
replaced her with someone outside her protected dass, shefailed to establish aprimafacie case of race

discrimination.

Appellant also did not present a prima facie case of discrimination based on personal
gopearance. None of the Satements made about her persond gppearance was atributableto ether of the
two supervisors, Handy or Sdllay, who made the decision to let appellant go and notified her of that
decison. Amongthosed leged to have made statementsabout gppd lant’ spersond gppearance— Stewart,
Wiater, and Bimey —only Birney isdleged to have been involved inthetermination decison. But Birney's
commentsabout gopdlant’ sgppearancewerefacidly complimentary (aswere Stewart’ send Walter’ s for
that matter) and thus do not give riseto areasonable inference of discrimination unless proffered with
evidencetending to show that, in redlity, the gpparent complimentsactudly were sniddy meade, implying

discriminatory animus.
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Weturntothe caselaw to put gppdlant’ s proffered evidence of discrimination in the gopropriate
legd context. Decisonsinterpreting Title V11 of the Civil RightsAct of 1964, 42 U.S.C. §8 2000eet seq.
(1994), and the Age Discriminationin Employment Act (ADEA), 20 U.S.C. 88 621 et s2q. (1994), have
required that, for evidence of discrimination, there must beanexus between the dleged discriminatory
gatement and the chalenged termination decision.” “ Evidence of asupervisor' soccasiond or poradic use
of adur directed at an employee srace, ethnicity, or nationd originisgenerdly not enoughto susaina
claim under Title VIl.” Hong v. Children’s Mem. Hosp., 993 F.2d 1257, 1266 (7" Cir. 1993)
(interna citations omitted). Indeed, “ such remarks, when unrelated to the decisional process, are
insufficent to demondrate that theemployer rdied onillegitimate ariteria, even when such Saementswere
uttered by adecison maker.” 1d. Under the ADEA, aswdll, federa courtsgenerdly have held that
Isolated comments, unrelated to the chalenged action, areinsufficient to show discriminatory animusin
termination decis onsand do not survivemotionsfor summeary judgment or judgment notwithstanding the
verdict. See, e.g., Nesbit v. Pepsico, Inc., 994 F.2d 703, 705 (9" Cir. 1993) (no prima facie case
where plantiff’ ssupervisor previoudy had made Satement to plaintiff thet “[w]edon't necessxily likegrey
hair,” since comment was uttered in ambivaent manner and was not tied directly to plaintiff’sjob
termination); Conev. Longmont United Hosp. Ass n, 14 F.3d 526, 531 (10" Cir. 1994) (“[i]solated
comments, unreated to the chdlenged action, areinsuffident to show discriminatory animusin termination

decisons’ where CEO previoudy had made statement that hospital “nesds some new young blood” and

" Thiscourt often haslooked to casesinterpreting Title V11 toad in congtruing the D.C. Human
RightsAct. Arthur Young & Co. v. Sutherland, 631 A.2d 354, 361 n.17 (D.C. 1993). Weaso
have recognized that DCHRA isandogousto the ADEA in someimportant repects. East v. Graphic
ArtsIndus. Trust, 718 A.2d 153 (D.C. 1998).
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that “long-term employees have adiminishing return”); Waggoner v. City of Garland, 987 F.2d 1160,
1166 (5" Cir. 1993) (whereplaintiff’ s supervisor had commented that plaintiff wasan“old fart,” the court
stated: “ Aswehave held on severa occasions, amere’‘ stray remark’ isinsufficient to establish age
discrimination.”); Phelpsv. Yale Sec., Inc., 986 F.2d 1020, 1026 (6™ Cir.), cert. denied, 510 U.S.
861 (1993) (datement made by plaintiff’ s supervisor about plaintiff’ s birthday one year before her job
termination was too ambiguous to establish necessary inference of age discrimingtion, and was made too

long before layoff to have influenced termination decision).?

In contradt, these same courts have held that summary judgment was not gppropriate wherethe
plantiff established asufficient nexusbetweenthealeged remark and the challenged terminationdecision.
See, e.g., Tomsicv. State FarmMut. Auto. Ins. Co., 85 F.3d 1472, 1479 (10" Cir. 1996) (sufficient
nexuswhere supervisor’ srecommendation to terminate plaintiff “was dearly before the decison meker”
at time supervisor made statements); EEOC v. Pape Lift, Inc., 115 F.3d 676, 683 (9" Cir. 1997) (age-
related commentsmeadeby plaintiff’ ssupervisorinmonthsbefore plaintiff’ stermination, and assodated with
attemptsto transfer plaintiff to another position, were not merely “stray remarks’); Woodhousev.
Magnolia Hosp., 92 F.3d 248, 254 (5" Cir. 1996) (rgjecting employer’ sargument that statement by
trustee of hospitd that “[t]hey’ re gonnalay off those old people,” made two weeks before reductionin

force, was “vague” or “remote in time” and therefore “merely a stray remark”).

& In Cone, Waggoner, and Phelps, the court assumed the existence of aprima facie case and
held that the alleged discriminatory statements did not satisfy the plaintiff’ s burden of persuasion.
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Inthiscase, thereisno evidencelinking thedleged satements about gpped lant’ sgppearancetothe
decison to terminate gppellant’ sjob. Indeed, thereisno evidenceindicating when the commentswere
made, and thereis no evidence that they were made in the context of the decison-making process. At
mog, therecord confirmsthat the commentswere* stray remarks’ thet do not reflect discriminatory animus
inthe decision to dismiss appellant from her job. Because no other factswere presented to support
gopdlant’ sclamfor persona appearancediscrimination, thetria court did not err ingranting summary

judgment.

Appd lant suggests, nonethel ess, that because shewas an African-American who displayed her
heritage through her dothing and hairstyle, gppelees discriminated againgt her based on the combination
of her race and persona gppearance. More specificaly, we understand gppel lant to be arguing that,
becauseof her choiceof dathing and hardyle, sherepresentsasubset of African-Americanswhosedam
of discrimination based onrace, coupled with persona gppearance, cannot bedefeated by hiringtoreplace
her an African-American whose dress more typicaly reflects corporate America. Whilethere may be
circumstancesin which such aclam of discrimination would be legdly cognizable, appellant has not
proffered facts sufficient to support such aclaim here; thereis no demonstrable nexus on thisrecord
between the commentsalegedly made about her persond gppearanceand the decison to terminate her

employment.

Let usassume, nonethdess, that ajury reasonably could infer that the ostensibly benign comments

by Birney, Walters, and Stewart about appel lant’ s appearance actually were snide, when viewed in
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conjunction with the decison to move gppe lant’ sdesk to aless visble location, and with the eventud
decison to terminate gopellant’ semployment. Even so, any inference of discrimination based on this
seguence of events—occurring asit did over atwo-year period —would betoo atenuated for areasonable
inference of discharge based on persona appearance discrimination. Not enough is proffered, with
essentid specificity, for this court to conclude that MCI would have had to replace gppellant with a
candidate who shared her pro-African sense of stylein order to rebut a reasonable inference of
discrimination. Because appdlant has provided no other basisfor an inference that MCI’ sreplacement
of her with an employeewho dressed differently wasindicative of discriminatory animus, wemust reject

this contention.

Thetrid court properly dismissed gopdlant’sclam for wrongful discharge. It isundisputed thet
shewasan“a will” employee. Thiscourt dready has rgected the argument appd lant now makes under
Carl v. Children’ sHosp.? that apublic policy exception to the at-will doctrine appliesto an alleged
statutory violation. See Freasv. Archer Servs,, Inc., 716 A.2d 998, 1002 (D.C. 1998) (“thereisno
need to gpply the Carl rationd e because the legidative palicy [inthe satute dlegedly violated] isexplicit
and may gpply directly to [gppelleg g dleged discharge of [gppdlant]”). Having previoudy conduded thet

MCI did not violategppd lant’ srightsunder the DCHRA,, thereisno room to make the argument again

® Carl v. Children’sHosp., 702 A.2d 159 (D.C. 1997) (en banc) (holding that court may
recognize additional public policy exceptionsto at-will doctrine).
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under Carl.

This court has described “ prospective advantage,” in defining the tort of interference with
prospectiveadvantage, as* bus nessexpectancies, not grounded on present contractua rel ationshipsbut
which are commercidly reasonableto anticipate, [and] are consdered to be property.” Carr v. Brown,
395A.2d 79 (D.C. 1978). Itisclear that, asan a-will employee, appdlant did not have acontractud
employment relationship she could use asthe basisfor asuit for tortuousinterferencewith acontractud
relationship. See Bible Way Church v. Beards, 680 A.2d 419, 432-33 (D.C. 1996). Appellant
argues, nonethdess, that thisclamisavailable because she had along-term employment rdationship and

an expectancy of continuing employment relations with MCI.

Thiscourt never hashed that an employee can maintain asuit for interference with prospective
advantage where her expectancy was based on an at-will relationship, and we do not do so now.
However, even werewe to afford appellant contractua protectionsbased on her aleged expectancy
(whichwearenat willing to do), gppdlant till could not survive summary judgment onthisrecord. She
could not proceed against MCl becauseit isaxiomatic that an employer cannot interferewithitsown
contract. See Sorrellsv. Garfinckel’s, et al., 565 A.2d 285, 290 (D.C. 1989) (citing Pressv.
Howard Univ., 540 A.2d 733, 736 (D.C. 1988)). Asto Sdllay and Birney, “the law affordsto a

supervisor . . . aqudified privilegeto act properly and justifiably toward afellow employee and that
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employee strue employers—thosewho have the power to hireandfire” 1d. at 291. “Thedefendant’'s
employeesacting withinthe scope of their employment areidentified with the defendant . . . sothat they
may ordinarily advisethedefendant to breach his[or her] own contract without themsdvesincurring ligbility
intort.” Id. (citing W. KEETON, PROSSER & KEETON ON THE LAW OF TORTS § 129, at 990 (5" Ed.
1984)). Appdlant could surviveasummeary judgment motion on her damsagaing Sdlay and Birney (if
available) only if she produced factsthat suggest thet they “ procurg] d] adischarge of the plaintiff for an
improper or illegal purpose.” Seeid. (citing KEETON, supra, at 990 n.25 (citationsomitted)). As
discussed above in the context of gppelant’ s discrimination daims, she has not made such aprima facie

case.

VI.

Topreval onadamfor intentiond infliction of emotiond distress, gopdlant wasrequiredto prove
that appelleesengaged in extreme or outrageous conduct which intentionally or recklesdy caused her
severe emotional distress. See Kerrigan v. Britches of Georgetowne, Inc., 705 A.2d 624, 627
(D.C. 1997). Appelant hasalleged that appellees acted maicioudy toward her and that she suffered
severeemotiond didressasaresult. Shecontendsthat racist conduct isclearly extremeand outrageous,
and that the comments made about her gppearance offended her persond dignity and wereoffensveto

her heritage as an African-American woman.

Theactionsof MCl and theindividua defendantsdonot riseto theleve required to proceed with
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adamfor intentiond infliction of emationd didress. Liability isimposed only for conduct “ o outrageous
in character, and o extremein degree, asto go beyond al possible bounds of decency, and to beregarded
asatrocious, and utterly intolerablein acivilized community.” Homanv. Goyal, 711 A.2d 812, 818
(D.C. 1998) (internd citationsomitted). Thiscourt hasrefused to impaoseliability for conduct even more
outrageous than that aleged by appellant. See, e.g., Kerrigan, supra, 705 A.2d at 627 (employer
dlegedy manufactured evidenceto esteblishadaim of sexud harassment againg plaintiff and then demoted
him and lesked information to other employees); see also Waldon v. Covington, 415 A.2d 1070 (D.C.
1980) (employers actions taken with aim to embarrass and then terminate plaintiff’ s employment).
Moreover, gppdlant’ sargument thet public policy concernsdictateresolution of thisdaminher favor are
unavailing; see, e.g., Adamsv. George W. Cochran & Co., 597 A.2d 28 (D.C. 1991) (discharge of

employee who refused to disobey law by driving unsafe truck was not extreme and outrageous).

VII.

Appdlant filed asecond action againg MCl (McManus|1) while gopdlees summary judgment
motionin gppdlant’ sorigind complaint (McManus|) waspending. Thesecond complaint dmost was
identicd totheonein McManusl, with afew differences Frg;, theindividua defendant wasdifferant: the
second suit named Bonnie Handy in place of Birney and Sdllay. Second, McManusl | dleged additiond
factsregarding MCI’ sfallureto rehiregppdlant. Thetwo casesasserted thesamesix legd claims with
the second complaint aleging an additional claim, for conspiracy. After the court entered summary

judgmentinMcManusl, thetrid court dismissed McManusl |, ruling thet resjudicatabarred thedams
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against MCI and that collateral estoppel precluded the claims against Handy.

Under the doctrine of resjudicata, i.e., clam preclusion, “afina judgment on the merits. . .
precludesrditigation in a subsequent proceeding of all issuesarising out of the same cause of action
between the same partiesor their privies, whether or not theissueswereraised in thefirst proceeding.”
Carr v. Rose, 701 A.2d 1065, 1070 (D.C. 1997). Thus, resjudicata“prevent[s] the same partiesfrom
relitigation of not only those mattersactudly litigated but a so thase which might have beenlitigated inthe
first proceedings.” Stutsman v. Kaiser Found. Health Plan, 546 A.2d 367, 369-70 (D.C. 1988)
(atationsand internd quotation marksomitted). “If thereisacommon nucleusof facts, thentheactions

arise out of the same cause of action.” Faulkner v. GEICO, 618 A.2d 181, 183 (D.C. 1992).

Although appellant contendsthat she did not know thefactsout of which McManus| arose until
|ateindiscovery duringMcManusl, itisundisputed that Handy —the new individud defendantinMcManus
I —waspresent & gppdlant’ sjob termination. In one of the earliest degpositions, moreover, Sdlay testified
that Handy had “ingtigated” gppellant’ stermination. Astotheadditiona factsalegedrdaingtoMCl’'s
faluretorehiregppdlant, thesewere known to gppe lant during the pendency of McManusl, including

MCI’shiring of Regla Perez as avendor specidist.”® Thetwo cases accordingly arose out of thesame

10 Although appellant raised, in McManusl, the circumstances of MCI’ ssubsequent hiring
practicesas materiad to her daim of discrimination, shedid not directly arguethat MCI had an obligetion
torehireher, and because sheisestopped fromraigng that argument agang MCl inMcManusl|, thetrid
court was correct in not reaching the merits of the argument asto that defendant. We note, however, thet
according to appdlant’ sown testimony at depogition, Sallay offered gppd lant the use of the company’ s

(continued...)
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common nucleus of facts; resjudicatabarred appdlant from relitigating the action against MCl. See

Faulkner, supra, 618 A.2d at 183.

Because Handy was nat aparty to thefirg suit, resjudicatamight not bar gppdlant sdamsagaing
her. See Redevel opment Land Agency v. Dowdey, 618 A.2d 153, 163-64 (D.C. 1992). Appellees
contend, however, that collaterd estoppd , i.e., issuepreclusion, barstheMcManus| | complaint againgt
Handy —asthetrid court hddindismissng gppdlant’ sclamsagaing her. Collaterd estoppd “redricts
aparty incertaincircumgancesfromrditigatingissuesor factsactudly litigated and necessarily decided
inan earlier proceeding.” Ringgoldv. D.C. Dept. of Employment Servs., 531 A.2d 241, 243 n.3
(D.C. 1987) (citing Montana v. United States, 440 U.S. 147, 153 (1979), and RESTATEMENT
(SeconD) oF UDGMENTS 8 27). Atissuein McManus| wastheliability of MCI, Birney, and Sdlay for
ther actionsin terminating gppelant’ semployment. The only issueleft to belitigatedin McManusll,
therefore, wastheliahility, if any, for Handy’ s actionsimplicated in the termination of appellant’s

employment. Thisissue was not “actually litigated and necessarily decided,” id., in McManus .

We condude, however, that theMcManus |1 complaint fallsto dlegefactssufficient to make out
aprimafacie caseagang gppeleeHandy. Mogt of the questions of fact that bear on gppdlant’ sclaims

agang Handy inMcManus| | havebeenlitigatedinMcManusl, and gppdlant ispred uded fromrditigating

19(....continued)
eectronicbulletinboard and personnd gtaff for helpinlooking for other opportunitieswithinMCl. We
are unable to discern any record basis for aruling that MCI acted wrongfully as alleged.
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those facts that were necessary to the court’ s judgment against her in that proceeding. Seeid. In
McManusl|, gopdlant alegesonly twofacts specific to actionstaken by Handy: that she had offered a
position to Lugene Nigh that Handy had not offered to appellant, and that Handy had written a
memorandum thet provided judtification for terminating agppelant’ semployment. Neither of thesefacts,
however, if proved, would advance gppellant’ sclaimsfor violationsof the Digtrict of ColumbiaHuman
RightsAct, Sncethey are not probative of gopdlant’ sassartion that shewas replaced by aperson outsde
her protected class, and Handy isnot dleged to have made any comments about appellant’ s persona
gopearance. Nor do thesefactsadvance gppdlant’ sclam for wrongful discharge or for interferencewith
prospective advantage, in the absence of acontract of employment. Appelant’sclaim of intentiona
infliction of emationd distressasofailssince, evenwith theseadditiond facts, Handy’ salleged conduct is
not “ so outrageousin character, and So extremein degree, asto go beyond al possible bounds of decency,
and to beregarded asatrocious, and utterly intolerablein acivilized community,” see Homan, supra,

711 A.2d at 818. Dismissal of appellant’s claims against Handy, therefore, was correct.

AlthoughMcManusll indudesdamsfor “faluretorenireor recal,” gopelant hasnot identified
any bassfor gopdlees obligationtorehireor recadl her, and we cannot divineany such ground thet would
not have arisen out of her other claims. Because gppellant did not advancefacts sufficient to sustain her

other claims, her claim for “failure to rehire” also was appropriately dismissed.

Affirmed.





