Note to readers: To navigate within this document use the set of icons listed above on the Acrobat toolbar.

These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the
District of Columbia Bar.

Notice: This opinion is subject to formal revision before publication in the Atlantic and
Maryland Reporters. Users are requested to notify the Clerk of the Court of any formal
errors so that corrections may be made before the bound volumes go to press.
DISTRICT OF COLUMBIA COURT OF APPEALS
No. 98-CV-1064
MILLICENT WRIGHT, APPELLANT,
V.

ARTUSTA ROBBINS, ET AL., APPELLEES.

Appeal from the Superior Court of the
District of Columbia

(Hon. Herbert B. Dixon, Jr., Tria Judge)
(Submitted June 22, 1999 Decided July 22, 1999)

Ann MarieY. Hay, Executive Director, and David M. Conca, Student Attorney, D.C. Law
Students in Court Program, were on the brief for appellant.

Barbara L. Smith was on the brief for appellees.

Before FARRELL and Ruiz, Associate Judges, and BELSON, Senior Judge.

Per CuriAM: Inthisauit for possession by alandlord based on atenant’ saleged falure to pay
rent, thetria court awarded judgment to thelandlord (plaintiffs-gppellees) because of thefailure of the
alleged tenant (defendant-appellant) to make arequired protective order payment." The defendant
impliatly admitsthat she had not made the payment, but contendsthat before striking her pleedingsthetrid
court was obliged to consder the merits of her defense that the plaintiffs had improperly sued her for
possesson and back rent snce she was not the tenant on the lease @ thetime of the dleged fallureto pay

rent.

! Fundswhich the defendant had previoudy paid into the court registry were subsequently relessed to
the plaintiffs after aMcNeal hearing. See McNeal v. Habib, 346 A.2d 508, 514 (D.C. 1975). No apped
was taken from that determination, and no independent challenge is made to its correctness.
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Beforethe defendant failed to makethe protective payment, she had asserted thisdefenseina
motion to dismissthe suit for possesson and to vacate the protective order. Thetrid court denied that
motion, goparently Sating (Sothedefendant represents) that the denid waswithout prgjudicetothemotion
being refiled asonefor summary judgment. The court certified the metter for ajury trid and directed the

parties to conduct discovery. The defendant then defaulted on the required protective payment.

No recordisbeforethis court asto why thetria court denied the defendant’ smotionto dismiss,
inwhich the defendant asserted the same defect in the suit thet she now relieson in thiscourt. However,
fromthetria court’sorder directing discovery and eventud trid, it would appear thet the court conduded
that materid issuesof fact were unresolved asto the defendant’ sstatus under the lesse—i.e., whether she
wasaco-tenant or merdly an “ occupant” (asshedleged) — at thetimeof therent default.? By thetime
the court struck the defendant’ s pleadings, no motion for summary judgment had beenfiled, and soit
logicaly would havegppeared to thetrid court thet theseissues of fact remainedindispute. Any question
astowhether thiswas o mugt beresolved againg the defendant, as he has furnished uswith no transoripts
of hearings preceding ather the denid of her mationto dismissor thegrant of theplaintiffs motion to enter
judgment. See Hancock v. Mutual of OmahaIns. Co., 472 A.2d 867, 871 (D.C. 1984); Cabb v.
Sandard Drug Co., 453 A.2d 110, 111 (D.C. 1982).

Onthisrecord, we declinethe defendant’ sinvitation to extend to this case our holdingsinKing v.
Jones, 647 A.2d 64 (D.C. 1994) (en banc), and Jamisonv. S& H Assocs, 487 A.2d 619 (D.C. 1985).
Jamison held thet before sriking atenant’ s pleadings for noncompliance with aprotective order, thetrid
court must determinewnhether aproper noticeto quit was served onthetenant. That holding semmed from

2 At least some support for the existence of that unresolved issue is furnished by the defendant’s
acknowledgment inher brief that she* had been sharing payment of therent with [thenamed tenant]” during
the disputed period.
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theprinciplethat such noticeis*‘ acondition precedent to thelandlord’ ssuit for possesson.”” 487 A.2d
a 621 (emphasis added) (quoting Moody v. Winchester Management Corp., 321 A.2d 562, 563 (D.C.
1974)). Evenwith respect totheissueof notice, moreover, we have subsegquently held thet thetria court’'s
obligation to consder theissue doesnot extend to having “to resolve afactual controversy” or “factud
digoutes’ concerning thelandlord’ scompliancewith thenati cerequirement, beforethe court may sanction

the failure to obey a protective order. King, 647 A.2d at 65 (emphasisin original).

Only with cons derableimagination can theunderlying defensein thiscasebe sad to be defective
“notice’; thedefendant’ s contention, rather, isthat no noticeto quit would have operated againgt her for
the period in dispute becauise she was not atenant a thetime. But even analogizing the case to Jamison,
we have seen that an gpparent factud dispute over whether the defendant was aco-tenant (hence aproper
recipient of natice) at thetimeof therent default remained to be resolved when sheviolated the protective
order. Inthis** separateand ditinct equitableproceeding” designed to presarvethe Satus quo, King, 647
A.2d a 65 n.3 (quoting Smithv. Interstate General Corp., 462 A.2d 1133, 1134 (D.C. 1983)), thetrid

court was not required to resolve that merits controversy before imposing the sanction. King, supra.

Affirmed.





