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Before ScHweLB, Ruiz, and ReID, Associate Judges.

Opinion for the court by Associate Judge ScCHWELB.

Concurring opinion by Associate Judge Ruiz at p.._.

Dissenting opinion by Associate Judge REiD at p. .

ScHwWELB, Associate Judge: On July 18, 1998, following ahearing, ajudge of the Superior Court
found probable cause to believe that Jabbar K. Pope had committed the offense of assault with intent to
kill whilearmed (AWIKWA), in violation of D.C. Code 8§ 22-503, -3202 (1996). Thejudge ordered
that Pope be preventively detained without bond pursuant to D.C. Code § 23-1325 (a) (1996). Pope
gppeded and filed amotion for summary reversa, contending that the issuance of the detention order was

erroneousasamatter of law becausethe judge based her decision solely on her finding of probable cause


Keldrick M Leonard
Note to readers: To navigate within this document  use the set of icons listed above on the Acrobat toolbar.

Keldrick M Leonard
These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the District of Columbia Bar.


2
and on the circumstances of the charged offense.! On February 11, 1999, following briefing and oral
argument, this court summarily reversed the detention order.? We now issue this opinion to explain the

reasons for reversal.

THE EVIDENCE

OnJuly 11, 1998, Pope was arrested on awarrant and charged with AWIKWA in connection
with the shooting and wounding of Keith Jones on June 29, 1998. The government requested that Pope
be preventively detained, and on July 15, 1998, thetrid judgeheld apreliminary hearing which aso served

as a hearing on the government's request for detention.

Theonly witness at the July 15 hearing was Detective Brett D. Smith of the Metropolitan Police
Department. The prosecutor introduced into evidence an affidavit that Detective Smith had executed in
support of an application for awarrant for Pope's arrest. Smith was then cross-examined by Pope's

attorney. The preventive detention order was based almost exclusively on Detective Smith'stestimony.?

Detective Smith testified that during the course of aninvestigation of Jones shooting, thepolicehad

interviewed an eyewitness who had observed the relevant events. According to Detective Smith, the

! The government filed a cross-motion for summary affirmance.
2 Judge Reid noted her dissent from the order of summary reversal.

% Popewas convicted in 1994 of unlawful possession of cocaine. The underlying offensewas
committed in 1993. In August 1997, Pope's conviction was set aside pursuant to the provisions of the
Digtrict of ColumbiaY outh Rehabilitation Act (DCYRA), D.C. Code § 24-803 (a) (1996). At ahearing
on November 16, 1998, the judge indicated that she had factored the "expunged” offenseinto her anadyss
to "aminimal degree." The judge "recogniz[ed] that it is of little or no additional value."



3
witnesswasin the areaof the 300 block of Adams Street, N.E. in Washington, D.C. at about 10 p.m. on
the evening of June 29. The witness reported that as Jones was walking along the street, Jones was
approached by two masked men who began to shoot at Joneswith handguns. Jones attempted to elude
hisassailants by running between two carsand hiding under one of them. The two gunmen positioned
themselves on different sides of the car, and each man bent down and fired at Joneswhile helay beneath

the vehicle*

The eyewitness reported to the police that while the two gunmen were firing a Jones under the
automobile, one man's mask fell from hisface. The witness recognized this shooter, from a distance of
approximatdly twenty feet, as someone whom the witnessknew by the nickname"Bar." When asked how
long the witness had known Bar, Detective Smith responded that the witness had "known of" Bar for
approximately ayear. Accordingto Smith, the witness subsequently viewed an array containing nine color

photographs, and selected the photo of Jabbar Pope asthat of the lant known to the withess as Bar.

On cross-examination, Smith stated that according to the eyewitness, the gunmen's masks covered
their entire faces until one assailant's mask fell off while he wasfiring a Jones under the car. Detective
Smith did not ask the witness how long the witness was able to observe the gunman's unmasked face.
Smith had no knowledge of the lighting conditions at the location where the assailant's mask dropped to
the ground. Thewitness provided no description of the lant with respect to skin tone, age, eye color
or weight, but he did state that the man wasdim. Detective Smith did not know whether the witness had
been drinking prior to theincident or whether the witness had any crimina charges pending againgt him or

her.®

* Jones, who sustained two gunshot wounds in the chest and upper body, was subsequently
transported to Washington Hospital Center in critical condition.

®> Smith was asked whether the witness had any previous convictions, but the judge sustained the
prosecutor's objection to this question.
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The defense presented no evidence. Pope's counsel represented, however, that Pope's sole
conviction had been expunged, see note 3, supra, so that Pope had no criminal record. Counsel stated
that Pope'sparentswerein the courtroom, aswas Pope's stepfather, awell-known attorney, and that, with
the assstance of theseindividuas, there were conditions short of detention without bond which could assure
the safety of the community. Counsel explained that Pope had been employed asasummer intern at alaw
firm, and he believed that thisfirm would be prepared to employ Pope asaclerk. Counsd concluded that
"when you get to be Mr. Pope's age, in your mid-20's, and you've never been involved in any type of
violent activity, that's about as good an indication as any that you're not aviolent person,” and he predicted
that "when we do our investigation, well certainly find witnesses who are out there saying it wasn't Mr.

Pope."

THE TRIAL JUDGE'SDECISION

Although thetrid judge was plainly troubled by what she viewed asthe rel ative weakness of the
government'sidentification evidence, she concluded that the evidentiary threshold for preventive detention

was not a demanding one, and she ordered that Pope be detained without bond:

THE COURT: Here's what you have. You've got the thinnest
presentation of probable cause—well, not thethinnet, real closeto the
line on probable cause but you've got probable cause.® If these were
strangers, you probably wouldn't have probable cause. Because | can't
imagine how someone makesapostiveidentification of atotal stranger or
at least how | could find probable cause to credit theidentification of a
total stranger under lighting conditions that are relatively unknown,

® Thejudge aso stated that if the government went totrid onthe"thin" identification evidence that
she had heard, then the defendant would " of course” be acquitted. Shetold Pope'sattorney that "[i]f there's
nothing morethanthis1D, you will movefor dismissd on the ground of theidentification being so unreligble
as having no evidentiary value or something to that effect.”
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probably dightly dark. | don't know how dark but dark. Under stressful
circumstances. Evenwithin 20feet -- for some unknown period of time.
It's the unknown period of time and the lighting that concerns me.

But thereisapositive identification, as opposed to alookslike or
| think so. And it isof someone the person knows by nickname and had
known for ayear,!” who[m] he sees within 20 feet. So now the light
worries me less and the time period worries me less.

And since probable causeis a very low threshold, it seemsto
me you've got it.

(Emphasis added.)

The judge rejected a defense argument that conditions short of preventive detention, such as
placement in a halfway house, home monitoring, the posting of bond, or some combination of these

conditions, would adequately protect the community:

THE COURT: What'swegk isidentification but not so weak that there
isn't probable cause. What's powerful is violence and dangerousness.
Thefacts say thisisn't abracdlet®® case. Right? It's not ahalfway house
case, even with no socia passes. Thisisn't ago get ajob and try and be
clean through the trial case.

* * * *

There's probable cause to believe he committed this offense.
And, no, it'snot anything cometrid timebut it issomething because at the
point of making adetention decision, thelegidature has said theissueis
probable cause to believe that someone committed the offense and then
the standard goes up on dangerousness.

WEéll, the offense -- the facts and circumstances of the offense,
maketheevidencevery clear and very convincing that the shooters, both

" Infact, Detective Smith testified that the witness had "known of " Bar for approximately ayear.
It appears from the context that Smith chose hiswords carefully and avoided saying that the witness had
actually known Bar for that period of time.

8 The judge was referring here to a home monitoring device.
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of them, are adanger to this community.°

Popefiled atimely appeal, and the parties submitted cross-motionsfor summary disposition. On
November 6, 1998, this court remanded the caseto thetria court for clarification, inter alia, asto whether
therewas a " substantial probability” that Popehad committed the charged offenses.”® On November 16,

1998, the judge held a hearing pursuant to the remand and reiterated her prior ruling:

Nothing has changed since we've had the hearing. The finding
was. .. probablecause. ... Thereismore than probable cause on the
event happening, but thereisonly probable cause on theidentification.
So, the court cannot make a substantial probability finding on the entire
event, including the identification.™

The United States and the Public Defender Service, as amicus curiae, subsequently filed
comprehensve briefs, and presented ord argument, on the question whether the order detaining Pope was

consistent with the preventive detention statute and the Condtitution. The appeal isnow ripefor decision.”

° Onor about August 18, 1998, Popefiled amoation for reconsideration of the preventive detention
order. On September 8, 1998, thejudge denied the motion because "the violent, egregious and senseless
manner in which the offense was committed underscores the danger that the defendant poses to the
community” and because"an eyewitnessto this offense made a postive and credible identification of Mr.
Pope asthe perpetrator of the offenses charged.” Thejudge aso acknowledged the difference between
"knowing of" the defendant and "knowing" him, but found the significant point to bethat thewitnessand
the defendant were not strangers.

10 'substantial probability’ isastandard ‘ higher than probable cause.”" Jonesv. United States,
687 A.2d 574, 574 n.1 (D.C. 1996) (quoting United States v. Edwards, 430 A.2d 1321, 1339 (D.C.
1981) (en banc), cert. denied, 455 U.S. 1022 (1982)).

1 On January 8, 1999, the judge entered a brief written order consistent with her oral ruling.

2 This court has been advised that on April 1, 1999, approximately seven weeks after weissued
our order summarily reversing Pope' s preventive detention and stated that an opinion would follow, the
charges against Popewere dismissed without prejudice. At thetime of our ruling, Popewasin detention
and the case was not moot. The present opinion setsforth thelegal basisfor that ruling. Moreover, the
issue before usis capable of repetition, but evadesreview, and we decline to dismissthe appeal asmoot.
See, eg., Tyler v. United Sates, 705 A.2d 270, 273-74 (D.C. 1997) (en banc); Inre Melton, 597 A.2d
892, 908 n.32 (D.C. 1991) (en banc).



LEGAL DISCUSSION

Ten years ago, this court, sitting en banc, declined to decide the principal question raised in this

case and expressed confidence that the issue would never be presented to us:

On the facts of this case, we need not decide whether
impermissible"bootstrapping” would occur werethegovernment torely
exclusively on probable cause plusthe circumstances of the charged crime
to show dangerousness by clear and convincing evidence. We are
confident that the government will attempt in each caseto proveether (1)
more than probable cause to believe that the defendant committed the
murder, or (2) additiona facts manifesting the defendant's dangerousness
beyond proof that he committed the offense.

Lynchv. United Sates, 557 A.2d 580, 582 n.5 (D.C. 1989) (en banc). This passage wastaken directly
from the government's submission to the en banc court, and it was thus an expression of the expectations
both of the prosecuting authority and of the court.”* Nevertheless, notwithstanding our expression of
confidence in Lynch that "bootstrapping” would not be attempted, the government has now requested and
secured a preventive detention order based exclusively on a finding of probable cause and the
circumstancesof the crimewith which the defendant hasbeen charged. The detention order inthiscase,

based solely upon such a foundation, cannot be sustained.

3 Thecourt in Lynch did not incorporate the last sentence of the proposed language proffered by
the government: "We note, however, that D.C. Code § 23-1321 (b) (incorporated by referencein § 23-
1325 (@) treats asindependent factorsto be considered 'the weight of the evidence' and 'the nature and
circumstances of the offense charged.™



A. Sandard of review.

Ingenera, our review of apreventive detention order islimited. Thiscourt will not substituteits
assessment of adefendant'sdangerousnessfor thetria judge'sdetermination of that essentialy factua issue,
and we will therefore sustain the judge's decision so long asit "is supported by the proceedings below.”
Scott v. United Sates, 633 A.2d 72, 73 (D.C. 1993) (quoting D.C. Code § 23-1324 (b)).

In the present case, however, only asinglewitnesstestified, andthe facts of record, though second-
hand, are essentially undisputed.* The dispositive question before usisvery similar to the one reserved
inLynch, namely, whether, inan AWIKWA case, apreventive detention order based on 8 23-1325 (a)
may rest solely on a probable cause finding plus the circumstances of thecharged crime.™ Thisquestion
isprincipaly one of law, and wereview de novothetria judge'sdispositionof it. See, eg., Tyler, supra
note12, 705 A.2d a 278. Because preventive detention implicates basic condtitutiona liberties, especialy
careful review by thiscourt iswarranted. Cf. Griffinv. United States, 618 A.2d 114, 118 (D.C. 1992)

(citations omitted).

B. Applicable canons of construction.

Inconstruing 8 23-1325 (a), we are guided by Chief Justice Rehnquist'sreminder that "[i]n our

society, liberty isthe norm, and detention prior to tria isthe carefully limited exception.” United Sates
v. Salerno, 481 U.S. 739, 755 (1987); see also Covington v. United Sates, 698 A.2d 1033, 1037

“ Thereisnoindication that Pope has chalenged the credibility of Detective Smith. Pope does,
of course, dispute the reliability of the information provided to Smith by the unnamed eyewitness.

> The defendant in Lynch was charged with first degree murder while armed (FDMWA). In
1992, some three years after the decision in Lynch, the coverage of D.C. Code § 23-1325 (a) (1996),
under which the defendant in Lynch was detained, was expanded, so that some of the provisions of that
statute now apply to defendants charged with AWIKWA aswdll asto defendantswho are alleged to have
committed armed first-degree murder.
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(D.C.1997) (quoting Salerno). Preventive detention statutesrestrict theliberty of the citizen, and they
must be strictly construed to ensure that defendants are not detained without bond "unless the lawmaker
has clearly said they should be." Tyler, supra, 705 A.2d at 279 (concurring opinion) (quoting United
Satesv. Bass, 404 U.S. 336, 348 (1971) (citations omitted)).

Moreover, preventive detention issuesimplicate congtitutional concerns. InKleinbart v. United
Sates, 604 A.2d 861, 869 (D.C. 1992), we stated that in Lynch, supra, the en banc court had "implicitly
congtitutionalized" the requirement of proof of dangerousness by clear and convincing evidence. Seealso
Jones, supra, 687 A.2d at 575. Inconstruing 8§ 23-1325 (a), wemust includethis constitutional backdrop

in our calculus.

C. Thelanguage and structure of the statute.

The determination whether the detention order should be sustained turns primarily on the proper
interpretation of the preventive detention statute. Wethereforeturnfirst to the statutory language and the

now well-settled meaning of some of the phraseology used therein.

(1) "Reason to believe" and "clear and convincing evidence."

Section 23-1325 (a) providesthat a defendant charged with murder in the first degree or with
AWIKWA may be detained without bond pending trid if thejudicia officer "hasreason to believethat no
one or more conditions of release will reasonably assure that the [defendant] will not flee or pose adanger
to any other person or to thecommunity.” The statute does not definetheterm "reasonto believe." Prior
to our en banc decision in Lynch, this court construed this phrase as permitting detention if the government
established probable cause to believe that the defendant had committed the offense. See DeVeau v.
United Sates, 454 A.2d 1308, 1315 (D.C. 1982), cert. denied, 460 U.S. 1087 (1983). In Lynch,
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however, we overruled DeVeau in part, and held that "[t]he trial court, in making a finding of
dangerousness under D.C. Code § 23-1325 (@), must employ the standard of clear and convincing

evidence." 557 A.2d at 581.

Therequirement of clear and convincing evidencewasbased on the Supreme Court's then-recent
decisonin Salerno. Weemphasized in Lynch that "this standard appliesto the ultimate determination of
dangerousness which thetrial court must make, not to each individual fact on which the court relies.”
Lynch, supra, 557 A.2d at 582. We stated that "[i]n making afinding asto the commission of the offense,

the trial court must continue to employ the probable cause standard.” 1d. (citations omitted).

(2) Theinapplicability of any rebuttable presumption.

Section 23-1325 (a) creates a rebuttable presumption of dangerousness under certain limited

circumstances:

Inany pretria detention hearing under the provisonsof thissection, if the
judicial officer findsthat thereisasubstantial probability that the person
has committed murder in the first degree while armed with or having
readily available apistal, firearm, or imitation firearm, there shall bea
rebuttable presumption that no condition or combination of conditions of
release will reasonably assure the safety of any other person or the
community.

Theforegoing language makesit plain that a presumption of dangerousnessarisesonly if ajudicia officer

finds

1. by asubstantial probability, that

2. the defendant has committed first degree murder while armed.
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No such presumption arises under § 23-1325 (a) where the defendant isfound by asubstantia probability
to have committed AWIKWA.* The statute likewise makes no provision for arebuttable presumption

of dangerousness based on afinding of probable cause, either asto FDMWA or AWIKWA.

In 1992, the Council amended the preventive detention statute to render it *more accountable to
community safety concerns.” See CouNnciL oF THE DistrICT oF CoLumMBIA, COMMITTEE ON THE
JuDICIARY, REPORT ON BILL 9-360, THE BAIL REFORM AMENDMENT ACT OF 1991, at 4 (Jan. 23, 1992)
(hereinafter RePorT). Bill 9-360, asoriginally proposed, would have lowered the threshold showing
required to trigger arebuttabl e presumption from substantia probability to probable cause. The Committee
onthe Judiciary rejected this proposal, however, "becauseit would be too great an erosion of condtitutional
safeguards. The 'probable cause' standard istoo low and would |ead to detention in many caseswhere

thereis no threat to the safety of the community.” REPORT, at 6.

WeDbdievethat thethrust of the " rebuttable presumption” provision of §23-1325 (a) isreasonably
clear. If thejudgefindsby asubstantia probability that a defendant has committed first degree murder
whilearmed, then that defendant is presumed to be dangerous (and subject to preventive detention) even
if hisprior record isclean and if no other showing of dangerousnessismade. Under the Satute, however,
the defendant can never be presumed to be dangerous solely on the basis of afinding of probable cause
that he has committed an offense covered by this section (either AWIKWA or FDMWA). All firs-degree
murders and armed assaults with intent to kill while armed are dangerous, and the facts and circumstances
will necessarily beunfavorabl eto the defense whenever anindividua isbeing prosecuted for elther of these
gravecrimes. Nevertheless, thelegidature has not authorized the court to presumethat adefendant is

dangerous and detainable on the basis of a probable cause finding even of AWIKWA or first-degree

16 Cf. D.C. Code § 23-1322 (c)(1), which provides, inter alia, that arebuttable presumption of
dangerousnessarisssif thejudicid officer finds by asubgtantia probability thet the defendant has committed
adangerous crime or a crime of violence while armed with a pistol, firearm or imitation firearm.



12
murder whilearmed. To presume dangerousness on the basisof such afinding, looking only at evidence
relaing to the specific incident underlying the charged offense, without more, would effectively creste, by
judicial fiat, a presumption broader than the statutory one. This court may not create a non-statutory
presumption which would permit detention under circumstances in which the legidature has refused to

permit it.

In the absence of a statutory presumption based on afinding of substantial probability the
government's burden to prove by clear and convincing evidence that the defendant is properly subject to
preventive detention therefore cannot be satisfied ssmply by referenceto the known factsregarding the
crime of which the defendant has been accused.” The court'sca culus must include not only the natureand
circumstances of the offense charged, but aso, inter alia, theweight of the evidence againgt the defendart;
thedefendant'shistory and crimind record, if any; hiscommunity tiesand resources, whether the defendant
was on parole, probation, or release pending tria at the time of the charged offense; and the danger that
the defendant's release would pose to any person inthe community. Cf. D.C. Code §23-1322 (e). "[A]
defendant's past conduct isimportant evidence -- perhaps the most important -- in predicting his probable
future conduct." Cruz Foster v. Foster, 597 A.2d 927, 930 (D.C. 1991). Substantial weight must
therefore be accorded to the presence in (or absence from) the defendant's record of convictions of

dangerous crimes or a history of violent conduct.*®

7" Although we have no occasion to decide theissue, we do not mean to imply that the absence
of agtatutory presumption for AWIKWA under § 23-1325 meansthat thetrial court may not order pretria
detentionin asituation wherethere has been adetermination that thereisasubstantia probability that the
defendant has committed AWIKWA and thereis clear and convincing evidence of dangerousness. Cf.
Jonesv. United States, 687 A.2d 574, 575 (D.C. 1996) (noting that thereis no congtitutiona or statutory
infirmity in apretrial detention order, even if the statutory presumptionin § 23-1322 (c) isinapplicable,
wherethetria judge hasfound, by asubstantial probability, that the defendant committed the charged
offense, and where, after consideration of the statutory factors, the judge hasfound clear and convincing
evidence of dangerousness).

8 The government relies heavily on Jones, supra, in which we volunteered, evenin the absence
of ahistory of violent conduct, that "[h]ad the evidence shown a substantial probability that appellant
tortured the victim, we would scarcely even pause before sustaining afinding that he was clearly and

(continued...)
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D. Analysisand synthesis.

Wesummarize. Having cons dered thelanguage of the statute, thefootnotein Lynch, the Council's
refusal to lower the threshold for a presumption of dangerousness from substantia probability to probable
cause, and the principles of statutory construction discussed above, we are unable to agree with the
government's position asto the proper interpretation of § 23-1325 (a). Inmog, if not all, cases, proof of
(2) probable cause that a defendant committed AWIKWA and (2) the facts and circumstances of the
charged offense, will be insufficient, without more, to establish by clear and convincing evidencethat a

defendant is dangerous and preventively detainable.”

E. Application to the evidence of record.

The government gpparently arguesthat thisis an unusualy strong case of probable cause and that

the circumstances, taken as awhole, warrant detention. We do not agree.

Itistruethat thetrial judgefound the attempt to kill Keith Jonesto be an especidly viciousoffense.

18(...continued)
convincingly dangerous." 687 A.2d at 576 n.3. Because we recognized in Jones that "substantial
probability" isahigher standard than "probable cause,” id. at 574 n.1, that decision provideslittle solace
to the government in the present case. Here, thejudge explicitly found that the government had failed to
establish Pope'sidentity asthe shooter by a"substantia probability.” Thiscritica factud determinationis
not challenged by any party.

The question of statutory construction in McPherson v. United States, 692 A.2d 1342 (D.C.
1997), was whether the time limitations on a preventive detention order issued pursuant to D.C. Code §
23-1322, which dealswith detention for crimes other than first degree murder on AWIKWA, apply where
the defendant isbeing held for AWIKWA pursuant to § 23-1325 (a). Seeid. at 1344-46. McPherson
did not present, and therefore could not and did not decide, the question whether a preventive detention
order may issue under § 23-1325 (a) solely on the basis of afinding of probable cause and the facts and
circumstances of the charged offense, and without a finding of substantial probability.

¥ Useof the phrase"most, if not all, cases," avoids going beyond the record, for "the future may
bring scenarioswhich prudence counsalsour not resolving anticipatorily.” FloridaSar v. B.J.F.,491U.S.
524, 532 (1989); see also Roberts-Douglasv. Meares, 624 A.2d 405, 424 n.26 (D.C. 1992).
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She commented that "thisis like shooting into a fishbowl. | mean, the man was under acar." No
reasonable person could disagree with the judge's characterization. Without doubt, this record, as

developed so far, reflects a merciless, chilling attempted assassination.

But therearefew, if any, merciful or non-chilling first degree murdersor AWIKWA's. Thefacts
and circumstancesof thiscase present no dramatic departurefrom the norm of theseintringcally dangerous
crimes. Asthe Public Defender Service (PDS) points out inits brief as amicus curiae,

[t]he question before the court in a detention hearing is whether the
defendant would be a danger to the community if released pending
trial . This predictive judgment depends, as this [c]ourt explained
inTyler, "on an individualized assessment of information concerning
specified items that pertain to the crime charged, the history and
characteristics of the person, and the danger that may be posed to others
if the personisreleased.” 705A.2d at 277 (emphasisadded). . .. [T]he
inference that a defendant would be a danger if released (i.e., that he

would "doit again™) cannot be stronger than the factud premise (i.e, that
he did it before).

(Emphagisinoriginal.) Thisreasoning quite properly focuseson the dangerousnessof thedefendant aswell
as on the nature of the crime, and reinforces our view that a detention order could seldom, if ever, be
sustained on the basis of afinding of probable cause plus the facts and circumstances of the charged

offense, standing alone.

To assesstherecord asawhole, we consider, in turn, the criteriafor dangerousness set forth in

D.C. Code § 23-1322 (e):

1. The circumstances of the offense charged, see D.C. Code § 23-1322

2 We aso agree with PDS that "the issue in a detention hearing is whether the evidence clearly
and convincingly establishes the dangerousness of the defendant before the court, not how strong the
evidence would be that whoever committed a particular offense would be a danger to the community.”
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(©)(2), reflect extremely violent and dangerous conduct. We recognize,
at the sametime, that few, if any, assaults with the specific intent to kill
while armed can be substantially less reprehensible; AWIKWA is

intrinsically an extremely serious crime.

2. The weight of the evidence against Pope, see D.C. Code § 23-1322
(©)(2), ismargind; indeed, thejudgefound theidentifications sufficient only
because she viewed the requirement of probable cause as having avery

low evidentiary threshold.?

3. With the exception of a single expunged conviction, Pope has no
criminal record. There is no evidence of recent drug or acohol
involvement, and Pope apparently has unusudly strong community support
and ties. See D.C. Code § 23-1322 (€)(3)(A).

4. Pope was not on probation, parole, or other supervised release at the

time of the charged offense. See D.C. Code § 23-1322 (¢)(3)(B).

2 \We have described probable cause as a"flexible, common sense standard,” which "does not
demand any showing that the officer'sbelief that he has withessed criminal behavior be correct or more
likely truethanfase." Colesv. United States, 682 A.2d 167, 168 (D.C. 1996) (internal quotation marks
and brackets omitted) (quoting Texas v. Brown, 460 U.S. 730, 742 (1983) (plurality opinion), cert.
denied, 519 U.S. 1083 (1997)). Linguistically, thisdefinitionissomewhat perplexing, for itisnot easy to
discern how cause can be probableif the officer's belief that the defendant committed acrimeisnot "more
likely true than false.”

In any event, we are not prepared to agree that probable causeisa"very low threshold." We have
dtated, for example, that " articulable suspicion,” whichissufficient under the Fourth Amendment to support
the seizure of acitizen, "is and was intended to be substantially less than probable cause." Brown v.
United Sates, 590 A.2d 1008, 1014 (D.C. 1991) (emphasisadded) (internal quotation marks omitted).
If articulablesuspicionissubstantialy lessthan probabl e cause, then probabl e causeissubstantialy more
than articulable suspicion.
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The"nature and seriousness of the danger to any person or the community that would be posed by [Pope's]
rdease," see D.C. Code § 23-1322 (e)(4), therefore turnslargely on the strength of the evidence against
him. Inany event, the enumeration of the foregoing factors demonstratesthat athough the nature of the
crimetendsin somemeasureto support thegovernment'spostion, theavailableindividudized information

about Pope does not demonstrate that he personally is dangerous.

* * * * *

If Pope wasindeed one of the shooters, it may well beterrifying to Jones, and perhapsto others,
if Popeisreleased and free to walk the streets. Decisions of thiskind are difficult for all concerned,
including trid judges and gppellatejudges. Consderations of community safety must be weighed against

the liberty of the citizen. A balance must be struck.

Inthis case, the government choseto rely solely on Detective Smith's hearsay testimony to present

itscasefor preventivedetention. Inour view, that testimony, athough plainly admissible, wasnot sufficient

to meet the burden imposed upon the prosecution by the legidature (and, arguably, by the Constitution).

Notwithstanding theinsufficiency of the government's proof, Pope was detained without bond for
seven months. If heisinnocent, hewill never get histime back. On thisrecord, the preventive detention

order cannot be sustained.

CONCLUSION

For the foregoing reasons, we reaffirm our decision summarily reversing the detention order.
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So ordered.

Ruiz, Associate Judge, concurring: | join Judge Schwelb's opinion that D.C. Code § 23-1325
(8) requiresthat there must be more than mere probabl e cause that aparticular defendant committed first
degreemurder whilearmed or assault with intent to kill while armed before that individua may bedetained
pretrial. That legal conclusion, based on sound principles of statutory construction, is a correct
interpretation of the statutory language viewed in the context of its legislative history, the Council's
congderation and rgjection of apresumption of dangerousnessjustifying detention based only on probable
cause and the congtitutional concernsthat guide our interpretation of astatute permitting adeprivation of
liberty before there has been afinding of guilt beyond areasonable doubt. Thus, the sole point onwhich
| do not agree with Judge Schwelb is hisrdluctance to state unequivocaly seeanteat |, that D.C. Code
§23-1325 (a) does not authorize preventive detention based solely on thefacts of the underlying incident
— not here nor in any factual scenario that might come before the court in the future — if those facts
support no more than afinding that there is probable cause that the defendant has committed either first
degree murder while armed or assault with intent to kill while armed. Our lega holding of what the
statutory language requires, and what the Council intended by it, does not vary depending on the factua
circumstances of the underlying crime so long asthereisno more than probable cause to believe that the
defendant committed it. If probable causelinking adefendant to acrime, done, isever to be sufficient to
permit pretrial detention, that determination must first be made by the legidature, as expressed in the

statutory language it enacts. D.C. Code § 23-1325 (@), in its present form, does not permit it.

REID, J., Associate Judge, dissenting: | respectfully dissent from Judge Schwelb’s opinion
reversing thetria court's order of January 8, 1999 affirming its order of preventive detention relating to
Jabbar K. Pope. Thismatter has beenresolved. Pretria detention functioned asit should have -- “to
protect the safety of the community until it [could] be determined whether society [might] properly punish
[Mr. Pope].” United States v. Edwards, 430 A.2d 1321, 1332 (D.C. 1981). The government has
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decided not to prosecute Mr. Pope. Consequently, he has now regained his freedom and the order of
detention has been vacated. Now that the pretrial detention order has been vacated, | seeno reason to
render anopinion. If Judges Schwelb and Ruiz believethat thismatter isnot moot becauseit “fal[ ] within
the ‘ capable of repetition, yet evading review’ category,” Edwards, supra, 430 A.2d at 1324 n.2 (citations

omitted), in my view, it should be considered by the full court.

Congderation by thefull court iswarranted because two judges have now decided an issuewhich,
| believe, isone of exceptiona importance regarding the interpretation of D.C. Code § 23-1325 (a), and
have broadly concluded, on the facts of Mr. Pope's case, that it isinsufficient under 8 23-1325 (a) to
sustain an order of pretria detention by relying on (1) probable cause that the gppel lant committed assault
with intent to kill while armed and (2) the facts and circumstances of the charged crime. To appreciate the
import of the mgjority decision, | believeit isimportant to comprehend the procedural history and the

factual background of this case.

After thiscourt remanded thismatter to thetria court for further findingsunder D.C. Code § 23-

1325, thetrial court responded, in part, by saying on January 8, 1999:

Thiscourt further findsthat based on the eyewitnessidentification thereis
probable cause to believe that the defendant committed the offense of
assault with intent to kill while armed, this court further finds that the
egregious nature in which the offense occurred establishes that the
defendant isadanger to the community; lastly this court finds that based
on the combination of these two factors there is clear and convincing
evidencethat thereisno condition nor combination of conditionsthat will
ensure the safety of the community.

During the brief November 16, 1998 proceeding following remand, the trial judge stated, inter alia:

The finding was a probable cause finding. Thereis more than probable
cause on the event happening, but there is only probable cause on the
identification. So, the court cannot make asubstantia probability finding
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on the entire event, including the identification. . . .

Andas| sad at thetime of the preventive detention finding, this case was
asegregiousacaseas|’ veever seen on theissue of dangerousness. . ..

Thereisaminimal degree to which the Court has factored the
possession of cocaine, which has been expunged, recognizing thet it is of
little or no additional value. And o0, what this case comesdown tois. .
. probable cause, plusthe nature, the egregious naturein which the offense
occurred[. T]he Court concludes that there is clear and convincing
evidencethat thereisno condition, nor combination of conditions, thet will
ensurethe safety of the community. Anditisfor thosereasonsthat the
Court would order the continued preventive detention of the Defendant.

Thetria court obvioudy considered the affidavit in support of the arrest warrant for Mr. Pope, and
thetestimony of Metropolitan Police Department Officer Brett Smith at the July 15, 1998 hearing on the
government's motion for pretrial detention. The arrest warrant affidavit centered on the statement of an
eyewitnesswhoseidentity Officer Smith and thetrial court sought to protect at the hearing by referring to

thewitness as "it." The affidavit recounted the police department's interview with the eyewitness:

During the course of thisinvestigation an eye witness to this
offen[slewaslocated and interviewed. Thiswitnessrelated that it wasin
theareaof the 300 block of Adams Street, North East Washington, D.C.
on the night of the shooting. It reported that it saw two masked suspects
gpproach the complainant and began to shoot a him. Asthe complainant
ran, hefell between two cars and tried to hide under one of them. At this
point the suspects split up one going to either side of the car. They both
bent down and began to shoot the complainant while helaid under the car.
After firing several times both suspectsfled onfoot. Thiswitnessalso
reported that during thetimethe suspectswere chasing and shooting at the
complainant one of the suspects masks fell down revealing his face.

This witness was shown nine color M.P.D.C. photos. This
witness pogitively identified the defendant as the suspect [whose] mask fell
down who was one of the two sugpectsit saw chasing and shooting &t the
complainant. The M.P.D.C. photo thewitnessidentified isthat of [Mr.
Pope] . . ..

Initsorder of September 8, 1998, incorporated into the order of January 8, 1999, reaffirming the

pretria detention order, "[the] court found that the violent, egregious and senselessmanner in which the
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offense was committed by the defendant underscores the danger that the defendant poses to the
community.” The court also "found that an eyewitness to this offense made a positive and credible
identification of Mr. Pope asthe perpetrator of the offenses charged,” and that "the eyewitnesswasnot a

stranger to the defendant when it made itsidentification of him."

Given the procedurd higtory and the factual context of thiscase, | am not prepared to say, without
the benefit of thorough supplemental briefing, that § 23-1325 (a), itslegidative history, and the rules of
statutory interpretation mandate the result reached by the majority in this matter. Moreover,
notwithstanding footnote 17, supra, | am troubled that the mgjority opinion may beinterpreted to say that
even on the evidence presented in this case where thereis an aleged eyewitnesswho knew the alleged
perpetrator, afinding of substantia probability and the egregious manner in which the crimeis carried out,
are not enough to sustain an order of pretrial detention. | am aso troubled by the mgjority’ s criticism of
the government for “rely[ing] solely on Detective Smith’s hearsay testimony to present its case for
preventive detention,” eventhough the majority recognizesthat hearsay testimony in pretrial detention
mattersisadmissible. See Lynch, supra, 557 A.2d at 582 n.6. Indeed, the mgjority in Lynch said: “We
reject any notion that clear and convincing evidence cannot be established by hearsay, and we declineto
erect a presumption in favor of live testimony in 8 23-1325 hearings that would be destructive of the
government’ slegitimate need for witness confidentiaity at thisearly stage of the proceedings” 1d. (citing
Edwards, supra, 430 A.2d at 1338).

Inshort, | believethat deeper consideration should be given to the exceptional ly important issue

resolved in thiscase. Consequently, | respectfully dissent.





