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Before STEADMAN and REeID, Associate Judges, and PRYOR, Senior Judge.

ReID, Associate Judge: In this case, appellant Daniel W. Brawner, raises constitutional
argumentsaga st the deferred sentencing agreement which he executed with theUnited States Attorney's
office. Theagreement deferred sentencing in connection with hispleaof guilty to acharge of assault of
RevondraPayne,'inviolaion of D.C. Code §22-504 (1996). It also granted to the United Statesthe
exclusveright to determinewhether Brawner violated any condition of theagreement and, in case of
violation, to seek sentencingimmediatdy. After theUnited Statesterminated the agreement, thetrid court
sentenced Brawner, in part, to 180 daysaof incarceration, 90 dayssuspended, and oneyear of probation.
Brawner assarts on gpped that the deferred sentencing agreement viol atesthe congtitutiona separation of

! Ms. Payne's name also appears in the record as "Ravon Drey" and "Revan Drey Payne."
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powers principle and the Due Process Clause of the Fifth Amendment to the Condtitution of the United

States. We affirm, applying the plain error standard of review.

FACTUAL SUMMARY

The record before us reved sthat Brawner was arrested on April 14, 1997, for assaulting his
girlfriend, Ms Payne. Heentered apleaof not guilty on April 21, 1997. Trid was st for September 12,
1997. Onthat day, heand hisatorney Sgned adeferred sentencing agreament (' the sentenaing agreament”
or "the agreement”) with the United Stateswhich was discussed a ahearing before he changed hisplea

to guilty.

At the September hearing thetrial judge, the Honorable Stephen G. Milliken, reviewed the
provisonsof the sentencing agreement with Brawner after heanswered, "[y]es| have" tothetrid court's
question: "Haveyou read every word of thisagreement?' Specificdly, thetrid judge reviewed the four

conditions set forth in the agreement, informing Brawner that:

Y oumust not violateany law or any [clourt [o]rder. If you arearrested,
you havetotell the Court. Y ou must refrain from engaging in any assault
[or] threetening behavior againg Ravon Drey (S€) . ... You must enrall
inand successfully completethedomestic violenceintervention program.

Thetrid judgedso made cartain that Brawner, who wasthirty-four yearsold & thetime, wasbornin the
United States, and had completed two years of college, understood the sentencein the agreement which
read: "The determination of whether the defendant has violated any of the above conditions rests
excdusveywiththeUnited States™ Brawner declared that he understood the provision, but still wished

to enter a quilty plea and defer sentencing. His counsel raised no objection.
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After explaining to Brawner hisright to proceed totrid, the processfor trid and gpped, and what
would happeniif heviolated the sentencing agreement, thetria judge asked the prosecutor to describethe
evidence againg Brawner onthe assault charge. The prosecutor indicated thet Brawner argued with Ms.
Payneon April 14, 1997, and intentionaly "struck her in theface and grabbed her around the neck. And
her neck was broken during thisincident."? Brawner agreed that the prosecutor's account of the events

was true, and entered his guilty plea. Sentencing was scheduled for June 10, 1998.

In March 1998, the government gave notice of itsintention to seek sentencing of Brawner onthe
April 1997 assaulit charge because he vidlaed the conditions of his sentenaing agreement by punchingMs
Paynein her facewith hisfist on January 19, 1998, leaving her with aswallen left eye. Bravner aganwas
arrested and charged with assault for thisincdent. Although Brawner sought to postpone sentencing on
thefirgt assault on the ground that "there was no basisfor the second charge of assault,” the sentencing

judge, the Honorable Eric T. Washington, declined to put off the sentencing. He stated:

Asitwasexplanedto. .. the defendant and asit'sthe Court's
understanding, oncethedefendant agreestothisdeferred sentencing plan,
he agreesbasicdly to be subject to the Government'srecall of that plan at
any time, for any reason, without having the Government haveto goto any
proof thet in fact the reasons other than their assartion thet heviolated the
terms of the deferred agreement are applicable.

Whenthetrid judge denied therequest for acontinuance, defense counsdl noted an objection. Counsdl
neither challenged the deferred sentencing agreement which heand Brawner Sgned, nor mentioned the
condtitutiond principle of separation of powers. Nor did heraise adue process objection. In addition,
Bravner mede no effort towithdraw hisguilty plea. Thegovernment emphesized that Bravner had entered

2 During the May 5, 1998 sentencing of Brawner on the assault charge after he violated the deferred
sentencing agreement, the prosecutor did not mention abroken neck, but stated that Ms. Payne'sjaw was
fractured.
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aguilty pleato thefirgt assault and that Ms. Paynesinjuries had been severe. Brawner'scounsd retorted:
"[T]he government has not met its burden for any sentence in thiscase™ Furthermore, counsd dated: "
object and my alocutionisthat the Government has submitted no competent and/or rlevant evidenceto
support itsposition on alocution.” Thetria court reiterated the government'sarguments concerning
Bravner'sguilty pleaand the severity of Ms Paynésinjuries, and aso noted thet the government did not
rely on the second assault asabassfor sentencing onthefirg assault. In addition, thetrid court dedared
that in requesting sentencing on thefirg assault, " [t]he Government has submitted [ verified pleadingin
which they mekethe adlegaionin fact that there has been re-assaultive behavior by the defendant againgt
the complaining witnessin thisparticular case. Andthet infact thet isthe basisfor which they have asked

this Court to move to sentencing."

Insentencing Brawner, thetrid court gave" credit” tohim"for accepting early . . . repongbilit[y]"
for hisactions. Thecourt dso"suspend[ed] execution of al but 90 days|of Brawner's 180 day sentence],”

gave him one year's probation, and ordered him to complete forty hours of community service.

ANALYSIS

On goped, Brawner arguesthat thetrid court mede an uncongtitutional delegation to the executive
branch of government, through the United States Attorneysoffice, of itsauthority to determinewhether he
violated the deferred sentencing agreement. In essence, he arguesthat the United States Attorneysoffice
infringed on the congtitutional principle of separation of powers by usurping the power of a court,
established by Congressunder Articlel of the Conditution of the United States, to make factud findings
astowhether the deferred sentencing agreement wasviolated. Moreover, he assartsthat thetrid court
could not " defer itsadjudicative powersto the Executive Branch." Thegovernment contendsthet thetrid
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court did not commit plain error when it proceeded to sentence Brawner on thefirgt assault because, if
therewaserror, it was neither obvious nor readily apparent and there hasbeen no miscarriage of judtice.
Furthermore, the government contendsthat therewas no error becausethe deferred sentencing procedure
isanexerciseof prosecutorid discretion akintothepretrid diverson program, andiscongstent withthe
separation of powersdoctrine. Inhisreply brief, Brawner not only reiterates his separation of powers
argument, but adds that the termination of the sentencing agreement was analogousto a probation
revocation and that he "was denied a hearing before aneutral and unbiased magistrate prior to being

deprived of hisliberty in violation of his due processrights. . . ."

Weagree with the government that this caseis controlled by the plain error standard of review.
At notimeduring theproceadingsinthetrid court did Brawner raisethe argumentsthat he now makeson
goped. "Under theplainerror dandard, ‘the error must be (1) obviousor reedily gpparent, and dear under
current law; and (2) o dearly prgudicd to subgtantid rights asto jeopardize the vary fairmessand integrity
of thetria." Coatesv. United Sates, 705 A.2d 1100, 1104 (D.C. 1998) (quoting Hasty v. United
Sates, 669 A.2d 127, 134 (D.C. 1995) (other citationsomitted)). "'[R]eversal under theplainerror
doctrineisjustified only inexceptiona circumstanceswhereamiscarriage of justicewould otherwise
result.™ Peterson v. United Sates, 657 A.2d 756, 762 (D.C. 1995) (quoting Harrisv. United
Sates, 602 A.2d 154, 159 (D.C. 1992) (en banc) (other interna quotation and other citations omitted)).

We turn now to Brawner's separation of powers and due process arguments.

Given the Supreme Court's current interpretation of the separation of powersdoctrine, if it was
error for thetrid court not to have, sua sponte, declared that the deferred sentencing agreement usurped
the adjudicative power of the court, it certainly was not plain error. The Supreme Court has Sated that
nothing in "the Congtitution requiresthat the three branches of Government 'operate with absolute

independence.” Morrisonv. Olson, 487 U.S. 654, 693-94, (1988) (quoting United Satesv. Nixon,
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418 U.S. 683, 707 (1974) (other citations omitted)). Moreover, in Mistretta v. United Sates, 438
U.S. 361 (1989), the Supreme Court raiterated its adherence to the flexible M adisonian gpproach to the
separation of powersdoctrine: "M adison recognized that our congtitutiona system imposesuponthe
Branches[of Government] adegree of overlapping responsbility, aduty of interdependence aswell as
independence. ..." 1d. & 381. Stated another way, the doctrine "'enjoins upon its branches separateness
but interdependence, autonomy but reciprocity.™ 1d. (quoting Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 635 (1952) (concurring opinion)).

Ingpplying the separation of powersdoctrinewith respect to thejudicia branch of government,
the Supreme Court examines, inter alia, whether "[a] provision of law 'impermissibly threatensthe
ingtitutiond integrity of the Judicid Branch." Midtretta, supra, 488 U.S. at 383 (quoting Commodity
Futures Trading Comm'nv. Schor, 478 U.S. 833, 851 (1986)). In the case before us, any threat
posed totheingdtitutiond integrity of thetria court by the deferred sentencing agreement isnot obvious.
Thecourt, rather than the prosecutor, accepted Brawner'spleaof guilty to thefirst assault, and the court,
not the prosecutor imposed sentence. Moreover, the prasecutor did not adjudicate Brawner guilty of the
second assaullt and impose sentence; thet task was| eft to the court. Instead, under acontractud agreement
between the government and Brawner to which the court was not asignetor, the government natified the
court of itsintent to saek immediate sentencing on acharge to which Brawner had dready admitted guilt.
The court, not the prosecutor, not only determined that sentence could beimposed under the deferred
sentencing agreement, but aso thenature of the sentence. Consequently, we cannot say that thetrid court
committed plain error in failing to, sua sponte, declare that the agreement violated the congtitutiona
principleof separation of powersby permitting the executive branch of government, through the United

States Attorney, to usurp the adjudicative power of the court.
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Theissueregarding whether the deferred sentencing agreement violates Brawner'sdue process
rights arises because one of the conditions of the agreement wasthat Brawner not "violate any law™ or
engagein assaultiveor threstening behavior against Ms. Payne, and the agreement specified that: "The
determination of whether the defendant hasviolated any of the aboveconditionsretsexcdusvdy withthe
United States” However, Brawner did not raisethe due processargument e@ther inthetrid court orinhis
main appellate brief. Making the dubious assumption, without deciding, that he did not waivethis

argument,® we review it for plain error.

Thegravamen of Brawvner'sdue process argument on goped seemsto bethat it wasarbitrary and
cgpriciousfor thegovernment to terminate his agreement without ajudicid determination that he actudly
committed the second assault. He contendsthat the agreement isakin to aprobation revocation, as
opposedtoapretrid diverdon agreement, asthe government argues, and that hehad acondtitutiond right
not to lose hisliberty without ahearing. See Gagnonv. Scarpdlli, 411 U.S. 778, 782 (1973) ("[A]
probetioner, likeaparolee, isentitied to aprdiminary and afind revocation hearing' beforelossof liberty.);
Wood v. United Sates, 622 A.2d 67, 72 (D.C. 1993) ("In our view, it cannot be said that a[person
who hasbeen placedinapretrid diverson program] whoisterminated in srict compliancewith[apretrid
diverson agreement] suffersalossof liberty that risesto acondtitutiond leve requiring procedurd due

process.").*

® Aswe have often reiterated, "an argument first raised in areply brief comestoo late for appellate
consideration.” District of Columbia v. Patterson, 667 A.2d 1338, 1346 n.18 (D.C. 1995). See
also Johnson v. District of Columbia, 728 A.2d 70, 75 n.1 (D.C. 1999) and cases cited.

“ The pretrial diversion agreement in Wood, supra, provided in pertinent part:

If the United States Attorney determines @) that you made any false
gatementinyour gpplication for admissontodiversonor inyour digibility
interview, or b) that you violated any condition of the Agreement, the
United States Attorney may modify the conditions or terminate you from
the [p]rogram and proceed with or reinstate the prosecution.
(continued...)
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We nead not addressthe issue asto whether adeferred sentencing agreement is more analogous
to aprobation revocation or atermination of apretrid diverson agreement, or neither because, under the
plan error dandard, we are satified thet the termination of the agreement did not condituteamiscarriage
of judtice. After executing the deferred sentencing agreement, Brawner readily admitted hisguilt with
respect tothefirg assault and never sought towithdraw hisguilty plea. Nor did hearguethat the court hed
no authority to sentence him under theagreement. Inaddition, hedid not contend that hissentenceasto
thefirst assault would have beenlighter, or not imposed at dl, had the agreement not been terminated
without aprior judicial determination of his guilt concerning the second assault. Thus, we see no

miscarriage of justice.

Accordingly, for the foregoing reasons, we affirm the judgment of the trial court.

%(...continued)
622 A.2d at 69.








