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FARRELL, Associate Judge: Thisgpped from convictionsfor distributing cocaineinadrug-free
zone and enlisting aminor to distribute drugs presents chiefly aspeedy trid issue resulting from the
prosecutor’ sgpparent failureto confirmalaboratory drug anayssuntil the day of the second scheduled
trid ayear after gppdlant’ sarrest, with the consequence that gppelant nearly — but not, we condude, in
fact — lost the avail ability of two witnesseswhom thetrial court recognized to be important to his
defense. After bdancing thefactorsreevant to thecdamed denid of the condtitutiond right, we conclude
that appellant wasnot denied hisright to aspeedy trid. Aswedso rgect hisremaining contentions, we

affirm the convictions.
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A jury found that on July 10, 1996, appe lant twice sold cocaine to an undercover police officer
in adrug-free zone (i.e., within one thousand feet of aschool), D.C. Code 88 33-541 (a)(1), -547.1
(1998), in each case having enlisted aminor to aid himinthedidribution, id. 8 33-547 (8). Weresarve
thefactsrelating to the sales until part 111, infra, and describe first the circumstances relevant to

appellant’s speedy trial claim.

Appdlant wasarrested on July 10, 1996, charged that day with distributing cocaine, and held
pending possiblerevocation of hisprobation onaprior conviction.! Hewasindicted on August 13 and
aragned two weeks later, a which timean October 8, 1996, datusdatewas s&t. Following achange of
counsd for gppelant, another Satushearing washeld on December 5 a whichtimethefird trid datewas
set for April 25,1997. Meanwhile, the court had revoked appellant’ s probation, seenote 1, supra,

based on his repeated failure to meet with the probation officer in that case.

On April 25, 1997, the prosecutor was unavalable because of afamily emergency, and trid was
re-scheduled for Augugt 12. Onthat day thetrid court caled for ajury pand, but before voir direwas
completed the prosecutor moved to dismissthe case without explanation (and without prejudice to
reindictment). Thegovernment later explained that the DEA laboratory hed failed to andlyze the drugs

bought by the officer in this case. The court granted the government’ s motion.

! He had been sentenced for adrug conviction in July of 1992 and, following aninitid violaion of
probation, re-sentenced in 1994 to two to Sx years of imprisonment which wereagain suspended in favor
of probation.
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A new indictment wasreturned on September 10, 1997, appdlant wasarraigned on September

24, and agtatus date was set for October 10, 1997. On that date gppellant’ s counsd told the court that
he could no longer locate two defense witnesseswho hed been availablefor trid on August 12; he asked
for, and received, acontinuancein order to fileamotion to dismiss on speedy trid grounds. At ahearing
on November 13, counsd described hisunsuccesstul effortsto find the two witnesses, prompting thetrid
court to express* concern[] about whether the Government [had] behaved. . . fair[ly] to the defendant”
by dismissing a thelast minute, with the result thet * witnesseswho were avallable then are not avallable
now.” The court set arenewed trid date for December 3, which was converted to a status date after
gopdlant moved inwriting to dismisson speedy trid grounds. Thecourt (Judge Bartnoff) heard argument
on themotion on December 18, at which appel lant proffered to the court ex parte what testimony the
twowitnesses (an dleged juvenileaccompliceand an adult eyewitness) had been expectedtogive. The
court found that thesewereindeed “important witnessesfor the defense and haveimportant information
to provide’; it likewise did not question gppelant’ sdiligencein trying to find them again. It neverthdess
denied themation to dismiss after concluding that the government’ sdismissa of the case (followed by
prompt re-indictment) had not been done*to gain any kind of tectica advantage’ and that “ & this point”
— some seventeen months after arrest — appellant’ s speedy tria rights had not yet been violated.
Authorizing “additiond investigative vouchersto enable [the defensg] to continue thelr attempt to find

these witnesses,” the court set anew trial date of March 12, 1998.

Those efforts gppeared successul, a leegt initidly, because onthe eve of the defense case at trid
gppellant’ scounsd told the court (now Judge Winfield) that hewould be calling two witnessesto the
stand, aswell as(possbly) appdlant. Discussion the next morning reved ed that thesewerethesame
witnessesthe defense had previoudy been unableto re-locate. Counsd now found himself embarrassed,
however, because dthough hisinvestigator had been expected to pick up thewitnessesand bring themto
court that morning, neither theinvestigator nor thewitnesseshad arrived.  Counsd assured the court thet
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both witnesses* [had] been prompt” in coming to court “ Sincethetrid hassarted.” A moment later the
investigator hims=lf arrived, but the witnesseswere not with him. Asto the adult witness, counsd dated
that “ he [the witness| knew hewas going totestify,” and counsdl had given theinvestigator the address
where he usudly stayed, but apparently the witness had not been at the address that morning. The
juvenile witness was al S0 expected but had not appeared yet. Pointing out that both witnesses were
under subpoena, defense counsd sated thet “[i]f the court [ig] willing to enforce the subpoenawe would
have reasonable expectation of finding” thewitnesses. After hearing proffersof what eech witnesswould
say and condluding that “they dearly areimportant witnessesto the defense” the court agreed to enforce
the subpoenasif appe lant waswilling to accept the additiona delay, $ating: “1 would bewilling to dday
thetrid [for severa hoursand] send the Marshdsout tofind [thewitnesses].” After talking with appellant
privatdy, however, defense counse responded Smply: “The client wishesto go forward & thistime.”

The trial therefore proceeded to conclusion.

Appdlant contendsthat the twenty-one month delay between hisarrest and trid denied hima
Speedy trid becauseit deprived him of the availdbility of witnessesthetria court had twice recognized to
beimportant to hiscase. In making this argument, he emphasizes the government’ sneglect in declaring
reedy for trid on August 12, 1997, when hiswitnesseswere available, only to movefor dismissa after
redizing that it did not have the necessary drug andyss. While the prosecutor’ slack of preparation is
disturbing, we conclude that appellant has not demonstrated delay or resulting prejudice sufficient to
judtify the“dradtic remedy of dismissal” whichaconditutiona speedy trid violationdemands. Bolden .
United States, 381 A.2d 624, 625 (D.C. 1977).
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Inevauating agpeedy trid claim, thiscourt conductsthefour-factor inquiry required by Barker
v. Wingo, 407 U.S. 514, 530 (1972); see Gravesv. United Sates, 490 A.2d 1086, 1090-91 (D.C.
1984) (en banc). Thefour factorsarelength of deay, reesonsfor deay, assertion of theright to aspeedy
trial, and prejudice caused to the defendant. Barker, 407 U.S. at 530; Graves, 490 A.2d at 1091.
“No onefactor isether sufficient or essentid([;] instead a“ difficult and sensitive balancing process is
required.” Turner v. United Sates, 622 A.2d 667, 673 n.8 (D.C. 1993) (quoting Barker, 407 U.S. at
533).

The lgpse of twenty-one months between appellant’ sarrest and trid isa“substantid delay,”
gpproaching twicethelength of timethat “ creates apresumption of prgjudice and shiftsthe burden to the
government to justify the delay.” Graves, 490 A.2d at 1091 (citations and footnote omitted).
Moreover, the delay occurred in acase where— asthetrid confirmed — proof of the offenseswas
likely to be* uncomplicated” rather than“complex.” Turner, 622 A.2d a 675. We agree with gppdlant
that the seven monthsbetween the abortedtrid in August 1997 and thetria inMarch 1998 mug dl count
“ggnificantly” againg thegovernment. SeeGraves 490 A.2d & 1092. Thesamecanaso besad of the
four months between April and August 1997, becauseif thedrug anaysishad not been performed by
Augug, it assuredly had not been done by thefirgt trid date scheduled in April. Thus, dthough wergect
gppdlant’ sargument that any of thisdelay was" ddliberatefoot-dragging [by thegovernment] togain
tactical advantage,” id.,?it nonethel ess counts more heavily againgt the prosecution than what the court

hastermed “neutrd” or “inditutiond” delay. 1d. Further, the government does not dispute thet gppdllant

2 The prosecutor’ sneglect in not checking the resuilts of the laboratory andysisisnot the equivaent of
“pbad-faith dday,” i.e., where* the Government [hag] intentionally held back in its prosecution of [the
defendant] to gain someimpermissbleadvantageat trid.” Doggett v. United Sates, 505 U.S. 647, 656
(1992).
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timely asserted hisright to aspeedy trid,* acondderationitsaf “entitled to strong evidentiary weight in
determining whether the defendant is being deprived of theright.” Barker, 407 U.S. at 531-32.

In sum, the government’ sunreadinessfor trid on two occasonsin afarly uncomplicated case
spanning twenty-one months between arrest and tria givesussubgtantid pause, at least enough to require
careful atention to gppdlant’ sdam of prgudicefromthedday. Barker defined threeformsof prgudice
interms of the separateinterests the gpeedy trid right isdesigned to protect: “ (1) preventing oppressive
pretrid incarceration; (2) minimizing the anxiety and concern of theaccused; and (3) limiting the possibility
that thedefensewill beimpaired.” Graves 490A.2da 1101. Appelant focusesamost exclusvely on
thethird,* which the Supreme Court itsdlf hassaid isthe“most serious’ form of prejudice, because“the
inability of adefendant adequately to preparehis case skewsthefarnessof theentiresysem.” Barker,
407 U.S. at 532; see also Doggett, supra note 2, 505 U.S. at 654. Appellant argues that the
unavailability of twoimportant defensewitnessesstemmed directly from the government’ svoluntary
dismissa in August 1997. If that assertion weretrue, therewould bered substanceto hisspeedy trid
cdam. But, asthefactsredited earlier demondrate, it isgppe lant who bears ultimate responghbility for the

fact that the witnesses did not testify at trial.

® We accordingly do not dwell on that factor even though we emphasize, aswe did in Graves, 490
A.2d & 1098, thet thereisadifference between moving for dismissd of theindictment — asgppdlant did
— and expressing adesire to be tried speedily. See also Graves, 490 A.2d at 1101.

* Although appellant wasincarcerated almost fromthetime of arrest in this case, the judge who
revoked hisprobation—who wasdso thetrid judgein thiscase— madeexplicit thet therevocation hed
nothing to do with hisarrest in thiscase; it temmed rather from his repegted failure to meet with the
probation officer following hisre-sentenceto probationin 1994. Further, dthough thelengthy sentence
exposurethat hung over gppdlant’ shead asaresult of the present chargesisacongderation, theanxiety
and concern thisnaturally would have caused him was attenuated by thefact that he till had Sgnificant
prison timeto serve on his prior sentence, and by his* prior experience with the crimind justice sysem.”
Graves, 490 A.2d at 1104.
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Therecordisclear that gppelant regained contact with thewitnessesafter hismotionto dismiss
was denied, subpoenaed them, and awaited their arrival in court with hisinvestigetor on the morning the
defensewas set to beginitscase. When they did not appear, the court offered to postponethetrid for
several hours and send the Marshalsto get them, but appellant, after consulting with his attorney,
declined. Whatever the reasson for that decision,” it reved's the absence of the witnessesto be, intheend,
amisfortune of appdlant’s own making, and in our judgment it seversthe causal link between their
absence and the government’ sunreadinessfor trid monthsearlier. Appdlant responds by arguing that
the unavailability of thewitnesses should be assessed as of thetimethe court denied hismotion to dismiss
in December, when hisdiligencein searching for them had not yet bornefruit; the prosecution, heassarts,
should not benefit from the happenstancethat the court could not immediately proceedtotrial after
denying themotion. Thisargument, however, ignoresthefact that “ acentral interest served by the
Speedy Trid Clauseisthe protection of thefact-finding processat trial.” United Satesv. MacDonald,
435 U.S. 850, 859-60(1978) (emphasisadded). In MacDonald, the Supreme Court recognized that
because* agpeeady trid dam necesstatesacareful assessment of the particular facts of thecase. . . most
[such] clams. . . arebest consdered only after therdevant factshave been developed at trid.” Id. at
858. Discounting the rediscovery of appellant’ s witnesses by the time of trial would amount to

“vindicat[ing] aright that had not yet been shown to have been infringed.” 1d. at 861.

After balancing the Barker factors, we conclude that appellant was not denied hisright to a
Speedy trid. Thedeay of twenty-onemonths, even taxing the government significantly with eleven
monthsof it, isnot S zeable enough to warrant dismissa without evidence of prejudice not gpparent on
thisrecord. See Day v. United Sates, 390 A.2d 957, 970 (D.C. 1978) (showing of no prgjudice by

> Thetrid court had suggested the jury might hold the additional delay against appellant, but, ashis
attorney presumably advised him, the court coul d take stepsto minimizethat concern. Weobsarveaso
that a one point gppe lant’ s counse expressad doulbt whether thejuvenile witnesswould be cooperative.
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the government “isapowerful offset to the government’ sresponsibility for excessivedday”). Seealso
Turner, 622 A.2d a 680 (dmaost 24-month delay “was regrettable, particularly in view of the fact that
morethan ayear passed after thefird tria date before any effort was madeto advancethetrid,” but no
Speedy trid violation was demondrated in part because defendant had * not shown prejudice caused by
thedelay”); Parksv. United Sates, 451 A.2d 591 (D.C. 1982) (19-month delay; no violation where,
inter alia, defendantsweretried withinfour to seven monthsafter asserting right, they wereincarcerated
on other mattersaswell, and there was no showing of impairment of their trid preparation); Lemon v.
United Sates, 564 A.2d 1368, 1379 (D.C. 1989) (22-month delay; no violationin part because no

“persuasive showing of specific prejudice”).

Appe lant was convicted, among other things, of “enlist[ing]” aperson under 18 yearsof ageto
digtributeacontrolled substance. D.C. Code 8 33-547 (a). Hearguesthat the evidencewasinsufficient
to support this conviction becauseit showed only that he and thejuvenilewere“[w]orking dongsdeone
another,” and “working together onthe street [sdlling drugs] has nathing to do with who enlised whomto
dart that cooperative venture.” Brief at 22. Although the statute does not define “enlist,” appellant
effectively makesthe sameargument thiscourt viewed skeptically in Outlaw v. United Sates, 604
A.2d 873 (D.C. 1992), whichisthat evidence of aiding and abetting aminor cannot support aconviction
for “enligfing]” under § 33-547 (8). Aswe pointed out there, theverb “encourages,” which the Satute
usesconjointly with“enligts,” is* aclass c aternativeformulation of the purposeful activity necessary to
establish aiding and abetting.” 1d. at 875.

Inany case, hereasin Outlaw, the evidencefairly alowed thejury to conclude that appd lant

engaged in “ causative— in the sense of procuring— activity” vis-avistheminor, id. and so met any
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requirement of indrumentality thet “enlis” may bethought to connote. Thedrug transactionsbeganwhen
appdlant asked the undercover officer “what’ sup” and, recalving theanswer “a20,” beckoned the
juvenile accomplice and spoke with her. She produced apladtic bag containing white rocks from which
appellant removed one and gaveit to theofficer for atwenty dollar bill. After saying he® might want
another one,” the officer left but returned soon afterwardsand asked for a“ten.” Appe lant directed the
juvenileto “give himaten,” which caused her to say that she didn’t know which onesin the bag were
“tens’ and give gppdlant two rocks. Appdlant sdected oneand gaveit to the officersfor two five dollar
bills. Asthetrial court aptly summed up:

Widl, guesswha? Eachtimehesnapped hisfinger she came over and

opened the bag and he got drugs from her.'® That soundsto melike

control.

It sgot to beenligting. Itisn't that he hired her. Did he employ her?

That isto say, useher? Y es; according to these facts that have been

presented.
Seeal 0 WEBSTER STHIRD NEW INTERNATIONAL DICTIONARY (1971) (defining“enlis” as. “toengage’
or “to securethe support and aid of”); 21 U.S.C. 8861 (8)(1) (making it acrimefor anyone eighteen or
over to“employ, hire, use, persuade, induce, entice, or coerce’ any person under eighteen to commit
drug offense) (emphasisadded). The evidenceamply supported an inference that appe lant used the

minor’ s services in the way proscribed.’

® Aswestated in Outlaw, “it was not irrational to infer that the stash was kept by [the juvenile]
precisely because of [her] lesser vulnerability as ajuvenile to criminal punishment.” 604 A.2d at 876.

" Totheextent gppdlant faultsthe court for not defining “ enlist” to thejury, hewaived the point by not
requesting any suchindruction. See Super. Ct. Crim. R. 30and 52 (b). Absent arequest, the court could
reasonebly determinethat thejury would gragp the intended, commonsense meaning of theword without
explanation.

Appdlant’ sfind contention isthat the court abused itsdiscretion in denying hismotion to reduce
sentenceonce hegaveindication that hecould beadmittedinto adrug rehabilitation program. Indedining
(continued...)
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Affirmed.

; .
(...continued)

to change the sentence, the court chronicled gppellant’ s repeeated failuresto comply with probation and

obtain drug counsdling and treetment inthepast. Thecourt did not abuseitsdiscretion. Seegenerally

Walden v. United States, 366 A.2d 1075, 1077 (D.C. 1976).





