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Before WAGNER, Chief Judge, FARRELL, Associate Judge, and BELSON, Senior Judge.

BELSON, Senior Judge: Appellant was convicted by ajury of aggravated assault while armed!

and assault with adangerous wegpon.” On gopedl, appdlant contends hewas denied his Sixth Amendment

right to be confronted with the witnesses againg him when thetria court held outside the presence of the

L D.C. Code 88 22-504.1, -3202 (1996 Repl ).
2 D.C. Code § 22-502 (1996 Repl.).
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jury ahearing on whether to hold arecacitrant witnessin contempt.®> Appdlant dso assartsthat the

government failed to introduce sufficient evidence to support his convictions.* We affirm.

Ontheevening of March 21, 1997, Terry Freeman wasworking as asecurity guard a \Woodson
High Schoal, whereago-go dancewasbang hddinthegymnagum. At thebeginning of hisshift Freeman,
whoisax feet, Sx inchestdl, sood a thefront door of the schooal, but shortly after 11:00 p.m. he moved
to theareain front of the band where hisheight enabled himto seeover thecrowd. Freeman tedtified thet
the section of the gym away from theband waslighted. At goproximatedy 11:30 p.m. Freeman observed
adrdeforming inthe crowd in thelighted section of thedancefloor. Freeman had an unobstructed view
of thedrdefrom hispostion, about thirty feet away. Hetedtified that he saw two men“throwing punches
at each other” and the * guy with the white shirt” was holding a weapon, which |ooked sharp and

approximately three inches long.

% The Confrontation Clause of the Sxth Amendment provides, “Indl crimind prosecutions, the
accused shall enjoy theright . . . to be confronted with the witnesses against him.”

* Wefind no meritin gppdlant’ sargument that the government failed to provide sufficient evidence
to support hisconvictions, specificaly that it failed to establish identity. Theevidence adduced at trid,
viewed in the light most favorable to the government, Spencer v. United Sates, 688 A.2d 412, 415
(D.C. 1997) (quoting Byrd v. United Sates, 388 A.2d 1225, 1229 (D.C. 1978)), was sufficient to
edtablish that gppellant wasthe person who committed the assaults. Hewasidentified by Freeman, an
eyawitnessto the dtercation who had the opportunity to observeit fromthetimeit beganuntil it ended.
During the course of thefight, Freeman wasno morethan thirty feet awvay from the crowd, and wasdose
enough to seeasmdl sharp object in gopellant’ shand and observe gppd lant’ sface. Further, theareaof
the gymnasium where the fight occurred was sufficiently lit to enable Freeman to observe appellant.
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Freeman gpproached the circle of people and pulled gppelant away from the victim, Dominic
Gibson, who was bleeding and gppeared to bein shock from multiple stab wounds around hisneck and
ches. Freeman and another security guard took gppelant to aprivate room wherethey searched him for
wegpons, but found none. Two acquiaintances of gppd lant tedtified thet gppdlant did not engageinthefight

with Gibson.

Prior tojury sdlection, the prosecutor informed the court ex parte that the victim, Gibson, wasan
unindicted co-conspirator in afederd district court casein which hewasaleged to have committed a
shooting. Thecourt caled Gibson to testify outsde the presence of thejury about hisknowledge of an
Investigation or case proceeding againgt him, but Gibson refused to answver any questions, evenfter his
atorney explained that he could behed in contempt of court. Hisattorney represented that Gibsonwould
asorefuseto answer any questionsabout the case againg gppellant. Thenext day, the court questioned
Gibson about hiswillingnessto testify and Gilbson confirmed that he would not answer any questionsin

appellant’strial.

The prosecutor then requested that the court find Gibson in crimina contempt for hisrefusal to
testify. Defense counsd urged the court to hold the hearing in the presence of thejury.  The court dedlined
to do so and called Gibson to the stand for acontempt hearing outside the presence of thejury. Gibson

indsted that hisrefusal to spesk wasof hisown freewill and hewas not asserting any typeof privilege

>Prior to the contempt hearing Gilbson was asked by the court, “areyou willing to tell ustheresson
(continued...)
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The court then summarily found himin crimina contempt. At the dose of the evidence the court agreed
with defense counsd’ srequest that it tekejudicid notice of the contempt finding. The court dsoinformed
thejury initsingructionsthet Gilbson had been hdld in contempt of court for hisfallure and refusal to tetify
and ingructed thejury thet it could “ give this evidence such weight, if any, asinyour judgment it isfairly

entitled to receive.”

Appdlant arguesthat hewasdenied hisSxth Amendment right of confrontationwhenthetrid court
conducted the contempt hearing of Gilbbson outside of the presence of thejury, thereby preventing thejury
from observing thewitness demeanor and manner whileonthesand. Thisargument isunavailing because
the contempt heering was nat apart of the prosacution of gopd lant, but aproceeding againg Gilbson. “The
centra concern of the Confrontation Clauseisto ensuretherdiability of theevidenceagang acrimind
defendant . ...” Marylandv. Craig, 497 U.S. 836, 845 (1990). Any testimony offered by Gibson

during the crimina contempt proceeding would not have been directed againgt gppellant. Appdlant’'s

>(....continued)
that you' re refusng to answer the questions’? and Gilbbson responded, “Becauseit an't noreason.” The
court then procesded to ask, “ Y ou’ renoat telling methat you' rerefusing to answer these questionsbecause
of some other concern that some sort of Ffth Amendment privilegein someway thet | can't evenfigure
out, you're not telling me that”? Gibson responded, “No.”
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Confrontation Clauseright did not goply to Gibson’ scontempt hearing becauseit was not an occasonfor

presenting evidence against appellant.

We next congder whether, snce the Confrontation Clause did not goply, thereisany other basis
for conduding thet the court erred in conducting the contempt heering outs de the presence of thejury. The
law isclear that if awitness has dedlared unequivocaly that he will not testify on the basis of the Fifth
Amendment privilege againg sef-incrimination, the witness should not be placed on the stand and required
to makethat claiminfront of thejury. “[T]hetria court may bar awitness [who invokesthe Fifth
Amendment privilege] from testifying inthejury’ spresenceif it properly condudesthat the witness may
refuseto answer essentiadly dl of the questionswhich hemay beasked.” Reesev. United Sates, 467
A.2d 152, 157 (D.C. 1983); Alston v. United Sates, 383 A.2d 307, 313 (D.C. 1978) (where witness
indicatesbeforetrid that hewill assart hisvalid Ffth Amendment privilege and refuseto testify regarding
any dement of crime charged, defendant not prejudiced by tria court ruling that witnesswould not be
sworn and required to assart privilege regarding specific questions). See Bowlesv. United Sates, 142
U.S. App. D.C. 26, 32,439 F.2d 536, 542 (1970) (en banc), cert. denied, 401 U.S. 995 (1971) (“[A]
witnessshould nat be put on the stand for the purpose of having him exerdisehisprivilege beforethejury.”);
seealso Allenv. Sate, 567 A.2d 118, 122 (Md. 1989) (under most circumstancesit isimproper to
cdl awitnessbefore ajury, knowing thewitnesswill invoke the Fifth Amendment privilege, when the

purpose is for the effect of requiring the assertion of privilege in the jury’ s presence).



Sgnificant policy reasonsundergird the goproach taken iningancesinwhich the Afth Amendment
privilegeisproperly invoked. “[T]hejury isnot entitled to draw any inferencefrom thedecison of a
witnessto exerdsehiscongtitutiond privilegewhether thoseinferences befavorableto the praosecution or
thedefense” Bowles, supra, 142 U.S. App. D.C. at 31, 439 F.2d at 542. Thereisaredistic concern
thet thejury may mistakenly assgnthewitness behavior someprobativevaueor draw improper inferences
fromtherefusdl to testify at al. See Burkley v. United Sates, 373 A.2d 878, 880 (D.C. 1977);
Bowles, supra, 142 U.S. App. D.C. at 31-32, 439 F.2d a 541. Thejury should not be permitted to
Speculaeabout awitness unwillingnesstotestify, regardiessof thereason. Itisappropriatefor ajudge
toingruct thejury not to “ draw any inference of any kind” from awitness srefusd to testify. Burkiey,
373 A.2d at 881, seealso Peoplev. Gearns, 577 N.W.2d 422, 437 (Mich. 1998) (“A defendant may
aso request an ingtruction that no adverse inference should be drawn from awitness assertion of a
testimonial privilege, should that occur infront of thejury.”), overruled by, but not in relevant part,
Peoplev. Lukity, 596 N.W.2d 607, 612 (Mich. 1999) (overruling harmless error sandard adopted in

People v. Gearns, supra.).

The policy reasonswhich govern when the Fifth Amendment privilegeis properly invoked are
gpplicablewhenaprivilegeof another sort isasserted, and dsowhen thereisnovaid clam of privilege

a dl. Putting awitness onthe stand in front of the jury for the sole purpose of observing hisrefusal to
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tedtify invitesthejury to speculateand draw impermissbleinferences. See Gearns, 577 N.W.2d a 436
(“Theimpermissbleinferenceisno lesspresent when the privilegemight beinvaid.”). A witnessshould
be questioned outsde the presence of the jury whenit is deer that the witnesswill refuseto testify onthe
basis of any privilege or reason. See Hagez v. Sate of Maryland, 676 A.2d 992, 1005 (Md. Ct.
Soec. App. 1996) (State sunrdenting questioning of witnessin presence of jury prgudiced defendant even
though witness asserted invaid claim of spousal immunity); United Satesv. MacCloskey, 682 F.2d
468, 478 n. 19 (4th Cir. 1982) (*Wethink that the best procedureto follow after awitness hasimproperly
invoked the Ffth Amendment or any privilegein suchastuation, istoissuean order, outsdeof thejury’s
presence, directing him to testify and admonishing him that his continued refusdl to testify would be
punishable by contempt.”) (citations omitted); cf. Morrison v. United Sates, 124 U.S. App. D.C. 330,
365 F.2d 521, 529 (1966) (prior to givingamissng witnessingruction to thejury, thetrid court, inits
discretion, must determine whether it is reasonable for the jury to be permitted to draw an adverse

inference from a party’ s failure to call an available witness).

Intheingtant case, thetrid court, out of thejury’ s presence, properly caled Gibson tothe stand
on two separate occasons, fird to inquire about hisknowledge, if any, of the congpiracy investigation
agang himand thentoinquireabout hiswillingnessor unwillingnesstotestify at gppelant’ strid. Gibson
made clear to the court that he had no intention of answering any questions about the March 21, 1997,
incident if hewas called to the stand before the jury during thetrid. Therefore, the court followed the
correct courseof action whenit prevented thewitnessfrom being caled to thestand in front of thejury for

the sole purpose of refusing to anser the government’ squestions, and in holding the contempt heering out



of the presence of the jury.

Although Gibson did not assert aFifth Amendment privilege or any vaid reasonfor refusng to
tedtify, it waslikey that the jury, upon observing his assertion, would Speculate asto possible reasonsfor
Gibson'srefusdl, induding, but not limited to, fear, intimidation, crimind activity on hispart, or hisprevious
misstatements about the case. The rationae for not requiring awitness on the stand to assert aFifth
Amendment dam beforethejury goplieswith substantidly equd forceto casessuch astheonebeforeus,

where the witness refused to testify simply because he was unwilling to do so.°

We hold thet gppdlant was not deprived of his Sixth Amendment right to be confronted with the
witnesses against him, and that thetria court chosethe correct course when it conducted Gibson's

contempt hearing outside the presence of the jury.

Affirmed.

® Wenotetha thetrid judge sjury indruction—“Y ou may givethisevidence [that the court had
held Gibson in contempt for refusing to testify] suchweight, if any, asinyour judgment itisfairly entitled
torecave’ —wasingppropriate and was an unnecessary accommodation of the defense counsd’ srequest
to havethe court takejudicid notice of Gibson's contempt. Aswe have explained, Gibson’sfalureto
testify had no probative value.





