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with intent to distribute cocaine, possession of drug paraphernalia, and possession of marijuana.’ Bates
raisesthreeissuesfor our review: whether physical evidence was obtained in violation of his Fourth
Amendment rights, whether the evidence a tria was sufficient to support his convictions, and whether the
tria court erred indenyingamidria astheremedy for the prosecutor’ simproper rebutta closing argument.

We affirm.

Ronald Bateswas arrested along with his co-defendant, Maurice Clayborne,? on April 9, 1996.
According to the government’ s evidence at both the suppression hearing and the tria ,® Officer Ralph

Shumac and his partners were on patrol in an unmarked vehicle on the night of April 9inthe Barry Farms

! Baeswasorigindly charged in aseven-count indictment with possess on with intent to distribute
cocainewhilearmed, possession of drug paraphernalia, possession with intent to distribute marijuana,
possession of afirearm during the commission of acrimeof violenceor dangerousoffense, carrying apistol
without alicense, possession of an unregistered firearm, and unlawful possession of ammunition, inviolation
of D.C. Code 88 33-541 (a)(1) (1998), 22-3202 (1996), 33-603 (a), 33-541 (a)(1), 22-3204 (b), 22-
3204 (a), 6-2311 (1995), and 6-2361 (3). Bateswas acquitted of the weapons charges. He was also
acquitted of the charge of possessonwithintent to distribute marijuana, though hewas convicted of smple
possession of marijuana as alesser included offense.

2 Mr. Clayborne's convictions are not a subject of this appeal.

¥ “Inreviewing atrial court order denying a motion to suppress, the facts and all reasonable
inferencestherefrom must be viewed infavor of sustaining thetria court ruling.” Peay v. United Sates,
597 A.2d 1318, 1320 (D.C. 1991) (enbanc). Thetria court found “highly credible’ the unimpeached
testimony of Officer Shumac, who was the sole government witness at the suppression hearing. We defer
to that credibility determination. See Lawrence v. United States, 566 A.2d 57, 60 (D.C. 1989). In
reviewing thetrial court’ sdenia of amotion for judgment of acquittal, we view the evidencein thelight
most favorable to the government. See Curry v. United Sates, 520 A.2d 255, 263 (D.C. 1987).
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areaof Southeast Washington. Asthey drove, the officers noticed Bates and Clayborne standing beside
aparked car, described as an older model black Ford, in the 1300 block of Stevens Road. The police
had received severd anonymous complaintsthat narcoticswere being sold out of an abandoned automobile
inthat block. Astheofficerspulled up, Batesthrew abrown paper bag that hewas holding into the trunk
of the Ford, closed the trunk lid, and started to walk away with Clayborne. The officers got out of their
car, and Batesand Clayborne brokeinto arun. Officer Shumac pursued Bates on foot while Officer Phillip
McNichal ran after Clayborne. Although the officerswere notin uniform, Officer McNichol waswearing
atectica vest with theword “Police” written acrossits front and back. During the chase, Officer Shumac
saw Batestoss ziplock bags containing awhite rock-like substance (which turned out to be crack cocaine).

Officer McNichol saw Clayborne remove a handgun from his waistband and throw it to the ground.

Officer Shumac caught up to Bates and arrested him. He turned Bates over to Officer Joseph
Haggerty, who escorted Bates back to the parked Ford. Retracing his path, Officer Shumac retrieved nine
ziplock bagswhich Bateshad discarded. Meanwhile, Officer McNichol arrested Clayborne and recovered
the handgun which Clayborne had dropped. After receiving the ziplock bagsfrom Officer Shumac, Officer
Haggerty pried open the trunk of the Ford and searched it. The brown paper bag found inside the trunk
—the bag which the police saw Bates put there— held 99 ziplock bags containing crack cocaine, plus
hundreds of empty ziplock bags. The police aso recovered from thetrunk alarge quantity of marijuana,

one large white rock of crack cocaine, adigital scale and approximately $152 in cash.

A search of Bates person at the sceneyid ded two marijuanacigarettes. At Seventh Didtrict Police
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Headquarters, another officer searched Bates more thoroughly and discovered approximately twelve

ziplock bags of crack cocainein Bates' pantsleg and boot.

According to the police narcotics expert who testified at trial, the street value, quantity and
packaging of the crack cocaine and marijuanawere indicative of distribution rather than possession for

personal consumption by a single person.

Bates presented no evidence of hisown at trial .*

Thetria court concluded that the police had probable cause to arrest Bates and to search the trunk
of the parked Ford. We agreewith that ruling. After Officer Shumac saw Bates drop nine ziplock bags
with white rocksin them, the officer had probable causeto arrest Bates for possession of crack cocaine.
Cf. United Satesv. Wider, 293 U.S. App. D.C. 16, 19, 951 F.2d 1283, 1286 (1991) (finding probable
causeto arrest where officer observed suspect abandon abag containing whiterocks). The subsequent
searches of Bates' person, which resulted in the seizure of marijuanaand crack cocaine, were lawful as
incident to hisarrest. See United Satesv. Robinson, 414 U.S. 218, 224 (1973). Having seen Bates put

abrown paper bag he was holding in the trunk of the car next to which he was standing, shut the trunk lid,

* Clayborne did present an unsuccessful defense of mistaken identification.
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run away, and discard bags of crack cocaine as heran, the policehad probable cause to believe that there
was contraband in both the brown paper bag and thetrunk. Cf. United Satesv. Brown, 708 A.2d 637,
639 (D.C. 1998); Wider, 293 U.S. App. D.C. at 19, 951 F.2d at 1286. Under the so-called automabile
exception to thewarrant requirement of the Fourth Amendment, the policetherefore were permitted to
search thetrunk, and any containersin the trunk which might contain contraband, without having obtained
asearch warrant. See Pennsylvania v. Labron, 518 U.S. 938, 940 (1996) (“If acar isreadily mobile
and probable cause existsto believeit contains contraband, the Fourth Amendment . . . permitspoliceto
search the vehiclewithout more.”); Californiav. Acevedo, 500 U.S. 565, 580 (1991) (warrantless search
of container located in automobile permissible if based on probable cause to believe container holds
contraband); United Satesv. Ross, 456 U.S. 798, 825 (1982) (warrantless search of container located
in automobile permissibleif based on probable cause to believe contraband isin automobile and could be

found in container).

Wedso agreewith thetrial court that the evidence was sufficient to permit thejury to find Bates

guilty beyond areasonable doubt, see Curry, supra note 3, 520 A.2d at 263, of possession with intent
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to distribute cocaine,® possession of drug paraphernalia® and possession of marijuana’ If thejury credited
thetestimony of the arresting officers, asit obvioudy did, the evidence of Bates' guilt, as summarized
above, was overwhelming. See, e.g., Soriggsv. United Sates, 618 A.2d 701, 704 (D.C. 1992);

Chambersv. United Sates, 564 A.2d 26, 31 (D.C. 1989).

We now address Bates' claim of improper prosecutorial argument. Bates contendsthat thetria
court should have granted hismotion for amistrid after the prosecutor made what Bates callsan “improper
gpped totheraciad sengtivitiesof thejury” inthe government’ srebuttal dosing argument. The government,
whilearguing that the prosecutor was* provoked by defense counsdl’ sracialy charged and unsupported
closing argument,” agreesthat the rebuttal wasimproper. The government argues, however, that amidrid
was not required becausethetria court immediately and forcefully instructed thejury to disregard the

improper comment, the comment did not bear directly on Bates' guilt or innocence, and the case against

> SeeD.C. Code § 33-541 (a)(1). To secure aconviction for aviolation of this statute, the
government was required to prove beyond a reasonable doubt that Bates possessed cocaine, knowingly
and intentionally, and with the intent to distribute it.

® See D.C. Code § 33-603 (). With respect to the scale and the empty ziplock bags, the
government could obtain aconvictionfor possession of drug parapherndiaby proving that Bates possessed
thoseitemswith the intent to use them to “test, analyze, pack, repack, store, [or] contain” acontrolled
substance (in this case, the cocaine or marijuana).

" SeeD.C. Code § 33-541 (d). Bateswas prosecuted on the more serious charge of possession
with intent to distribute marijuana. He was convicted of simple possession asalesser included offense.
To provethat Bateswas guilty of Smple possession of marijuana, the government needed only to establish
that he possessed marijuana knowingly and intentionally.
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Bateswasasgtrong one. Wefind that in the heat of Bates tria, both counsel made inappropriate—in some
instances, highly inappropriate — comments that were calculated to divert the jury from reasoned
consderation of the evidence presented in the courtroom. We conclude nonethelessthat, in view of dl the
circumstances, the corrective action taken by thetrial court was effective to ensure that Bateswas not

substantially prejudiced.

A. The Rebuttal Argument in Context

Bates defensetheory at trial was that he was an innocent bystander who fled when the police
suddenly drove up and jumped out of an unmarked car because he feared that they weregoing to rob him.®
Bates' trial counsel proposed that when the police stopped and searched Bates and discovered that al he
had on him were two marijuanacigarettes, they manufactured the other charges againgt him. Beginning with
aconfrontational opening statement, Bates' counsel charged that the police had “fal sely accused” Bates,
were“lying,” and would commit “perjury” under oath, and that the prosecutor would * be struggling to

defend” the police fabrications.’

8 Bateshimsdf never testified to this, but Clayborne explained that he ran because the officers did
appear to be robbers.

° Defense counsel threw down the gauntlet in his opening statement as follows:

I’mgoingtosay itright now. The policearelying. They will liewhenthey
get on the stand and so thefinger pointing isgoingto be directed at his
[i.e., the prosecutor’ s| witnesses and the smile on the Government’s
attorney’ sface will beno longer onit a theend of this case, because he'll
be struggling to defend what his police officer did on April 9", 1996,
(continued...)



When Officer Shumac was cross-examined, hedid not agree that Bates could have mistaken him
and hisfellow officersfor robbers. Officer Shumac explained that he had worked in the neighborhood for
over seven years, and that people frequently recognized him as a palice officer even when hewasin plain
clothes. Inthe questioning that followed, Bates trid counsd sought to attribute Officer Shumac stestimony
on this scoreto racial bias:

[DEFENSE COUNSEL ]: Okay. Becauseyou ' re familiar with Barry —you work
7-D. Youwork Barry Farms. It'sahigh crime area, correct? Right?

%(....continued)
whichisthis: falsely accused that man [i.e., Bates| of acrime.

* % %

These are police officers. They comein here, quoting the Government,
veiled in some cloak of truthfulness. Forget about it.

April 9" they comeout like robbers. And they chased him down,
ladies and gentlemen, and they chased him down likeadoginandley and
then they found on him some marijuana.

And it turns out that they’ re alittle disappointed. They werea
little disappointed. So, what do they do? They go to acar that’son the
dreet that my client isstanding next to and they open the car and they find
drugsin there. And what do they say? Oh, those are your drugs, Mr.
Bates. Those are your drugs Mr. Clayborne.

* * %

Ladies and gentlemen, I’m not going to mincewords. You're
going to hear perjury on the stand.
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[OFFICER SHUMAC]: That’s correct.
Q: Okay. And people get robbed all the time, correct?
A: On occasions, they do.

Q: Okay. And they get robbed by white people and they get robbed by
black people, right?

* % %

A: ... Tothe best of my knowledge, I’ve never heard of a white
individual going into Barry Farms robbing somebody.

Q: Okay. Soit’sonly the black people over there committing the crimes?
[PROSECUTOR]: Objection.

THE COURT: Oh, Mr. [defense counsel]. Sustained.

In dosing argument, Bates' counsd insisted over and over that the police officersweretelling “lies”
Counsdl added that “[t]he Government wantsto call that just normal testimony . . . [bJut when the
Government puts on witnesseswho tells[sc] you lies, ladies and gentlemen, that’ s corruption.” Building
on hisexchangewith Officer Shumac, Bates' counsel aso argued that the “ mindset of the prosecutionin

this case” was based on racist assumptions:

[W]hat the Government wants you to believe, and particularly what
Officer Schumac wantsyou to believe, isthat somehow everybody inthe
neighborhood . . . knows who they are, that they’re the police.

It's quite an assumption, ladies and gentlemen. Everybody in
Bary Farmsissomehow so intimately involved with crimind activity, thet
they al know who the police are. Ladies and gentlemen, | don’t accept
that, you don’t accept that, and that’ s not what common sense or the facts
of thiscasetdl you, that everybody in Barry Farms knows who the police
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are. That'ssort of part of abunch of baloney that they’ refeeding you in
this case.

They want you to believe that —and Officer Shumac wasaprime
example. Hesays, wdll, | said, you know, acouple of white guysjumping
out of acar and never saying who they are, running after two guysat gun
point. They would think you're arobber, right. Oh, no, white people
have never committed arobbery in Barry Farms. Thisisthisman's
testimony.!®

Now, ladies and gentlemen, that’ sanother —that gives you the
mindset of the officersinthiscase. It givesyou the mindset of Officer
Shumac. Andit givesyou the mindset of the prosecutioninthiscase. It's
based on assumptions. It[’s] based on assumptionsthat if you seetwo
Whiteguysjumping out of acar, you're going to know that they’ re police,
even though they don’t tell you, they’re police.
Counsel concluded hisargument by inssting that the only crime Bates committed wasto have “two joints
of marijuana. . . in his pocket as he ran from two guysthat looked like thugsthat were chasing after him
with agun, who hethought weretrying torobhim.” Bates, hesaid, “livesin abad neighborhood, and I’'m

sorry for that, maybe the Government says, he shouldn’t live over there.”

Inrebuttal, counsel for the government was moved to respond to defense counsel’ srhetoric as

19 The prosecutor objected at this point, and defense counsel undertook to correct himself by
sating, “What Officer Shumac said wasin hisexperience, in dl the years he’ sbeen an officer, no White
guy hasever comedown to Barry Farmsand gotten involved in atheft or robbery.” Thereafter, however,
defense counsd returned to hisearlier theme, stating that the officers of the 7D Vice Unit asagroup “know
so much that they know that no White guy has ever committed a robbery in Barry Farms.”
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follows:

L adies and gentlemen, | submit to you, you were not presented
with adefense or adefense theory in this case, you were presented with
ahoax. Hoax number one. [ Defense counsel] stood up here and had the
gdl totell usabout hisdaughter . . . and him being agood father and her
pulling sticksof butter out of therefrigerator.*¥ Well, you know what,
ladies and gentlemen, my aunt and my entire family who lives in
Southeast on Elmira Street, my aunt who raised me, she believesin
persond responsibility, ladiesand gentlemen. 'Y ou know what she used
to say to mewhen | wasgrowing up and | spilled aglass of milk, she'd
say, don't cometo me. Y ou made your messand you clean it up. Ladies
and gentlemen, Mr. Batesand Mr. Clayborne madetheir messand in that
trunk right there.

Well, why did [defense counsel] say this to you, ladies and
gentlemen? Why did he say these things?

He stood up here, him, you look at him and you look at me, you
tell me, who the heck is he to make a statement like that. [“ ] Maybe
the Government — maybe the Government thinks that people
shouldn’t live over therein placeslikethat.[”] Look at himand look
at me, and who in the heck is he to say something like that in this
courtroom. But why doeshedoit, ladies and gentlemen? Desperation,
clear and simple.

And | submit to you that that statement, that he made on—1"m not
evidence, ladies and gentlemen, I’'m not awitnessin thiscase, | don't
testify, but that statement he made about me, that’ s desperation, and it's
an attempt to distract you from what’ s sitting at this table, ladies and
gentlemen, overwhelming evidence, and I’ m just talking about Mr. Bates
now. I’'m going to get to Mr. Clayborne in asecond. Overwhelming
evidence of hisclient’sguilt. Hoax number one, [defense counsel]’s
own racism.

' Thiswas areference to an anecdote which defense counsel had offered in his argument to
illustrate how peopletell lies by weaving together fact and fiction.
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(Emphasis added.)

At thisjuncture Bates' counsel moved for amistrial. Thetria court agreed that the prosecutor’s
rebuttal comments wereimproper and were not justified by the arguments of defense counsd.”? The court
declined to grant amistrial, however. Instead the court instructed the jury to disregard the prosecutor’s

last remark:

Ladiesand gentlemen, thelast remark isstricken from therecord. Inthe
Court’s view it has no place, and that there should be no further ad
hominem attacks or references to counsel by either side. . . .

When | say stricken, it meansit’ snot intherecord. It should not be apart

of your congiderationin any way. Neither [the prosecutor] nor [defense
counsel] areon trial here. That’s not the issue.

The prosecutor’ s rebuttal continued without further objection.

After thetria court delivereditsfina jury instructions, Bates' counsdl renewed hismotion for a
mistrial. Counsel argued that jurorswith doubts about the strength of the government’ s casewould be
hesitant to “ sidewith” someone whom the prosecutor had identified asaracist. However, thetria court
continued to disagreethat amistrial wasrequired. The court reasoned that the improper remarkswere

“quiteremoved” from theissues of guilt or innocence, that the court had acted swiftly to admonish the jury

2 The prosecutor explained that in referring to defense counsel’ s “racism,” he meant that the
defenseargument wasracist, not that counsel himself wasaracist. Thetria court responded that “[i]t
didn’t comeout that way,” and thet, in any event, caling the defense argument racist wasinappropriate too.
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to disregard the remarks, and that the caseitself did not involve a“race crime” or have “ strong racia
overtones.” For thesereasons, the court expressed confidence that the jury would ignorethe prosecutor’s

ad hominem attack on defense counsel and decide the case on the evidence.

B. Discussion

Inreviewing alegedimpropriety in the prosecutor’ sclosing argument, wefirst consider whether
the challenged comments wereimproper. If they were, “then we must, viewing the remarksin context,
condder the gravity of theimpropriety, itsrelationship to theissue of guilt, the effect of any corrective action
by thetrial judge, and the strength of the government’scase.” Freeman v. United Sates, 689 A.2d 575,
584 (D.C. 1997) (citations and internal quotation marks omitted). If the claimisproperly preserved, the
test on gppedl iswhether the gppel lant suffered “ substantial prgjudice” That is, wewill reverse unlesswe
can say with confidencethat thejury verdict was not “ substantially swayed” by theerror. Id. (citations

omitted); see also Irick v. United Sates, 565 A.2d 26, 32 (D.C. 1989).

The challenged comments in this case were not proper:

The proper exercise of closing argument isto review the evidenceand to
explicate those inferences which may reasonably be drawn from the
evidence. Conversely, it must not be used to inflame the minds and
passions of thejurors so that their verdict reflects an emotiona response
... rather than thelogica analyssof the evidencein light of the gpplicable
law.
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Dixon v. United Sates, 565 A.2d 72, 77 (D.C. 1989) (quoting Bertolotti v. State, 476 So.2d 130, 134
(Fla. 1985)). A trid isnot areferendum on the conduct of the attorneys, and disparagement of opposing
counsel isimproper. See United Satesv. Young, 470 U.S. 1, 7 (1985); see also Sherer v. United
Sates, 470 A.2d 732, 742 (D.C. 1983); Irick, 565 A.2d a 34. Appedsbased on racial identity or other
attributes of counsel are not remotely permissible. See, e.g., United Satesv. Richardson, 333 U.S. App.

D.C. 178, 186, 161 F.3d 728, 736 (1998).

The prosecutor in this case violated these principlesin hisrebuttal argument. Inviting thejury to
“look at him [defense counsel] and . . . look at me”— an obvious reference to racia difference —and
representing that “my entirefamily . . . livesin Southeast on Elmira Street” were improper appealsto
eval uate the defense challengeto the government’ s case on the basis of counsel’ srace and background

rather than the merits. Charging defense counsel with “racism” was an egregious ad hominem attack.

The government argues that the prosecutor’ s errant comments were provoked by improper

argument on the part of Bates' counsel. We agree that

counsd on both sdes of thetable share aduty to confine argumentsto the
jury within proper bounds. . . . Defense counsd, likethe prosecutor, must
refrain from interjecting persona beliefsinto the presentation of his case.
Defense counsdl, like his adversary, must not be permitted to make
unfounded and inflammatory attacks on the opposing advocate.

Young, 470 U.S. a 8-9 (citations omitted). Defense counsd aso hasthe same obligation asthe prosecutor
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not to “misstate the evidence or midead the jury asto theinferencesit may draw,” and to refrain from
“arguments cal cul ated to inflame the passions or prejudices of the jury.” 1d. at 9 n.7 (quoting ABA
Standardsfor Criminal Justice4-7.8 (2d ed. 1980)). Inthiscase, dthough Bates defense called uponthe
jury to discount the testimony of the police officers, hiscounsa’ sdenunciationsof police*lying,” “perjury”
and “ corruption” were objectionable. “Itisfor thejury, not for counsel, to decide whether awitnessis
tellingthetruth. Anattorney may not divert thejurorsfrom thistask by injecting his persond evauation as
to awitness veracity.” Powell v. United Sates, 455 A.2d 405, 408 (D.C. 1982). Charging “the
government” with “ corruption” for presenting the police testimony was likewise improper. Nor canwe
condone defense counsdl’ sassertionsthat according to Officer Shumac or the 7D Vice Unit, “White people
have never committed arobbery inBarry Farms.” That was adistortion of Officer Shumac’ stestimony,
apparently for the purpose of portraying him and the other police officerswho testified asracially biased.
Defense counsd’ sstatementsaccusing the government of believing that “[e€]verybody in Barry Farmsis.
.. intimately involved with crimind activity,” and of hodtility to Bates because helived in Barry Farms, were

also illegitimate appeals to passion and prejudice.

The lapses of defense counsel did not excuse the prosecutor’ s inappropriate rebuttal comments.
The correct response to improper argument by defense counsel would have been to object and request
curative instructions from the court. This court has emphasized
that two wrongs do not make aright, and that it is appropriate for the
judgeto control improper defensetacticsby correctiveinstructionsor by

an admonition to the “errant advocate,” rather than by allowing the
adversary to respond in kind. . . . [A]lthough conduct by a defense
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attorney which the judge deemsincompatible with notions of civility and

gentility may make subsequent improprieties by the prosecutor more

understandable, it cannot justify them.
Irick, 565 A.2d at 34 n.19; see also Young, 470 U.S. at 13. In cases where either defense counsel or
the prosecutor — or both — overstep the boundaries of proper argument, the trial judge should take
responsibility for maintaining control. Seeid. at 10. “ Swift and stern correctiveaction” by thetria judge
isappropriate and may eliminate any prejudice to the defendant. Thomasv. United Sates, 619 A.2d 20,

25 (D.C. 1992), reaffirmed, 650 A.2d 183 (D.C. 1994) (en banc); see also McGriff v. United States,

705 A.2d 282, 289 (D.C. 1997).

Having found the rebuttal comments improper, we next consider whether they substantially
prgudiced Bates. Likethetrid court, we do not discount the gravity of the prosecutor’ sreferencesto race
andracism. But thetrid court took prompt remedid action, and itsingtruction to thejury that such remarks
had no placein their deliberationswas forceful and clear. The court emphasized the seriousness of that
ingtruction by sternly admonishing the prosecutor in front of thejury not to indulgein another ad hominem
attack. While curativeinstructions cannot be counted on to eradicate the harm in every case, see Powdll,
455 A.2d a 411, thetria court’s considered assessment of the Situation isentitled to our respect. Seelee
v. United Sates, 562 A.2d 1202, 1204 (D.C. 1989) (tria judge “had the advantage of being present not

only when the alleged misconduct occurred, but throughout the trial”).

Inview of the other factorswhich thetria court weighed, we are satisfied that its discretionary
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decision not to grant amidtrial was correct. Theimproper comments here were not directed to the centra
issuesof Bates guilt or innocence. Moreover, the evidence of Bates guilt on the drug-related chargeswas
overwhelming and unrefuted. Thegovernment’ switnessestestified without contradiction that Batesplaced
apaper bag containing cocaine and marijuanain thetrunk of aparked car; that the paper bag and the trunk
contained large quantities of drugsand drug paraphernaiaindicative of possession for distribution rather
than personal use; that Bates threw away bags of crack cocaine as he ran from the police; and that Bates
had marijuana cigarettes and bags of crack cocaine secreted on his person at thetime of hisarrest. The
record of thetrial isdevoid of evidence to support Bates' contention that the witnesses were lying about

al of this.

Given the strength of the government’ s case, the essentially peripheral nature of the improper
comments by the prosecutor, and the effective curativeinstruction given by thetria court, we are confident
that the jury did not rest its verdict on the prosecutor’ sremarks.® We therefore conclude that Bates did
not suffer substantial prejudice, and that thetrial court exercised itsdiscretion appropriately in denying

Bates' motion for amistrial.

Affirmed.

B Thejury acquitted Bates not only of the weapon-related charges, but also of the charge of
possession of marijuanawith intent to distribute. “ Thisreinforces our conclusion that the prosecutor’s
remarksdid not underminethejury’ sability to view the evidenceindependently and fairly.” Young, 470
U.S. at 18 n.15.
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