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GLIckMAN, Associate Judge:  In this case wereview the decision of the District of Columbia

Zoning Commission (“the Commission”) to approve construction, and associated rezoning, of aPlanned
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Unit Development adding anew wing to the K ennedy-Warren apartment building on Connecticut Avenue,
N.W. The active parties in this appea are petitioner Cathedral Park Condominium Committee,
representing unit ownersin abuilding across the street from the proposed new wing who oppose the
project, andintervenor TheKlingle Corporation (“Klingle”), theowner of the Kennedy-Warren property.

For the mogt part, we uphold the decision of the Commission. For the reasons specified herein, however,
we vacate the Commission’ s order gpproving the project and remand for further consideration of whether
the Planned Unit Development application is* not inconsistent” with certain discrete provisions of the

Comprehensive Plan for the National Capital.

The project at issuein this case involves the congtruction of anine-story addition to the Kennedy-
Warren apartment building at 3133 Connecticut Avenue, N.W. Built inthe 1930s, the Kennedy-Warren
islisted asahigtoric landmark inthe District of Columbialnventory of Historic Sitesandin the National
Regigter of Historic Places, “inrecognition,” according to the Commission, “ of itsexceptiond architectura
design and its contribution to the historical devel opment of the apartment house in Washington.” The
building islocated on aunique sitein Ward 3 comprising over 113,000 square feet of land abutting the
National Zoologica Park to the south and east, Klingle Valey (atributary valley of Rock Creek Park) to
the north, and Connecticut Avenueto thewest. Severa large apartment buildings, including the Cathedra
Park Condominiums, face the Kennedy-Warren site across Connecticut Avenue, but otherwisethe site has

no adjoining residential uses.
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A large portion of the Kennedy-Warren Steis undevel oped, including an areathat isimmediately
to the north of the National Zoo and across Connecticut Avenue from the Cathedral Park Condominiums.
This areahas been vacant since the apartment building was constructed in the 1930s and is planted with
grass, some trees and other vegetation. The original 1930 design for the Kennedy-Warren apartment
complex contempl ated the erection of asouth wing inthislocation. Although that design was approved
inthe 1930s under the then applicable (and long since superseded) zoning regulations, plansto build the
south wing were abandoned as a consequence of the Depression, and the wing was never built. Klingle
now proposesto build the south wing, adhering closely to the origina 1930 exterior architectura designs.
The proposed addition, which would occupy approximately 22,000 square feet of the“green space” at the
site, would add 166 rental unitsto the Kennedy-Warren. 1t would aso include 204 fixed parking spaces
in an underground garage (with capacity for an additional 96 spaces in the garage through attendant-
assisted parking), aswell as approximately 2,000-3,000 sgquare feet of accessory retail spacefor tenant
use. Thedevelopment proposal containsanumber of other featuresaswell, including landscaping of the
Site, atree preservation plan to therear of the building adjacent to Klingle Valey and the Zoo, aso-called
“KlingleValey Rehabilitation Ared’ to be established in cooperation with the National Park Serviceonthe
north side of the existing building, the permanent closure of an unbuilt street (Jewett Street) onthe east Sde
of the site, a storm water management system for the south wing, and various transportation system
improvementssuch as* state-of -the-art” traffic signal activation devicesat thedrivewaysof the Kennedy-

Warren and the Zoo.
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Zoning changes since the 1930s prevent Klingle from carrying out its devel opment plans as ametter
of right. The Kennedy-Warren islocated on asite that is now zoned R-5-D.* The R-5-D designation
dlowsresdentia gpartment buildingswith amaximum height of 90 feet and amaximum occupancy of 75
percent of the total land area of thelot. 11 DCMR 88 400.1, 403.2 (1995). The existing Kennedy-
Warren complieswith thoselimitations, and the proposed additionisdesigned to comply withthem aswell.
The height of the new south wing would not exceed 90 feet, and even augmented by that wing, the
K ennedy-Warren would occupy only 59 percent of itslot. However, the R-5-D designation aso imposes
adensity limitation, asmeasured by thefloor arearatio (“FAR”),?with which the proposed project would

not comply. The R-5-D designation permits matter-of-right medium/high density development witha

L See 11 DCMR §§ 350.1 et seq. (1995).

The R-5 digtrictsare designed to permit aflexibility of design by permittingina
single district, except as provided in 88 350 through 360, all types of urban
residential development if they conform to the height, density, and area
requirements established for these districts under chapter 4 of thistitle. TheR-5
districts shall aso permit the construction of those institutional and semi-public
buildings that would be compatible with adjoining resdentid uses and which are
excluded from the more restrictive Residence districts.

11 DCMR §350.1. R-5districtsaresubdivided into R-5-A, R-5-B, R-5-C, R-5-D and R-5-E districts,
based on height and density limitations. The highest height and density ispermittedin R-5-D and R-5-E
districts. 11 DCMR § 350.2.

2 “Floor arearatio” isadensity restriction defined in the Zoning Regulations as “afigure that
expressesthetotd grossfloor areaasamultiple of thelot. Thisfigureisdetermined by dividing the gross
floor area of all buildings on alot by the area of that lot.” 11 DCMR 8§ 199.1 (1995).
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maximum FAR of 3.5. 11 DCMR 8§ 402.4. The proposed south wing would exceed that limit by

increasing the FAR of the Kennedy-Warren to 6.29.3

In addition, though of lesser import, the design for the south wing project does not fully comply with
zoning standardsfor roof structures and rear yard space. The Zoning Regulations provide for penthouse
structuresto bein oneenclosure, and they impose certain setback requirementsfor such structures. 11
DCMR 88 400.7 (b), 411.3. In order to comply with arequest of the District of Columbia Historic
Preservation Review Board, the project design proposesto separate the penthouse into two structures,
with cornersthat would not meet the setback conditions. The design also proposesarear yard of 25 feet,*
consistent with origina historical drawingsfor the Kennedy-Warren, rather than a 30-foot rear yard as

caled for by 11 DCMR § 404.1.

In order to carry out the project, Klingle needed zoning relief. To obtain that relief, Klingle
requested that the Commission gpproveits proposed project asaPlanned Unit Development (“P.U.D.”)
pursuant to 11 DCMR § 2400.3 (1996 Supp.). Aspart of itsapplication, in order to surmount the existing
FAR limitation of 3.5 that prevented it from proceeding with the south wing addition, Klingle asked the

Commission to rezone the Kennedy-Warren site from R-5-D to R-5-E and then to grant further relief

® Initsexigting configuration, the Kennedy-Warren has a FAR of 4.58, which also exceedsthe
limit for an R-5-D district and rendersit a*“non-conforming structure.” See 11 DCMR §199.1. This
reflectsthefact that the Kennedy-Warren was built before the present zoning restrictions on density went
into effect.

* Asdiscussed infra, there is adispute as to the proper measurement of the rear yard that is
contemplated in the Klingle proposal.
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gpecidly availableunder theP.U.D. regulations. AnR-5-E designation permitshigher density devel opment
than an R-5-D designation, up to amaximum FAR of 6.0. 11 DCMR 8§ 402.4. Under the P.U.D.
regulations, the Commission could then increase the maximum alowed FAR by 5 percent, i.e., upt0 6.30.
11 DCMR 8§ 2405.3. In addition to requesting such anincrease, Klingle sought waivers of the rear yard

and penthouse requirements of the zoning regulations pursuant to 11 DCMR 8§ 2405.5, 2405.7.

TheP.U.D. process was developed “to encourage]] high quaity developmentsthat provide public
benefits.” 11 DCMR 8§ 2400.1. To achievethat objective, the P.U.D. process alows“ grester flexibility
in planning and design than may be possible under conventiona zoning procedures.” 11 DCMR 8 2400.4.
“Theoverdl| god isto permit flexibility of development and other incentives, such asincreased building
height and density; Provided, that the project offersacommendable number or quaity of public benefits,
and that it protects and advancesthe public health, safety, welfare and convenience.” 11 DCMR 8 2400.2.
See Blagden Alley Ass'n v. District of Columbia Zoning Comni'n, 590 A.2d 139, 140 n.2 (D.C.
1991). Inconsidering aP.U.D. application, the Commission must find that it satisfies arange of criteria
st forthin 11 DCMR 8§ 2403. Of particular relevance to the present case, the Commission must find that

the P.U.D. is“not inconsstent” with the Comprehensive Plan for the Nationa Capita, 10 DCMR 88 100
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et seqg. (1995 and 1996 Supp.) (“ Comprehensive Plan” or the“ Plan”),® and that the “ public benefitsand

project amenities’ of the P.U.D. outweigh its potential adverse effects. 11 DCMR 88§ 2403.4, 2403.8.

After recaiving afavorable report from the Digtrict of Columbia Office of Planning, the Commission
held apublic evidentiary hearing onKlingle sP.U.D. gpplication. The hearing extended over four evening
sessions, beginning on January 6, 1997, and concluding on March 24, 1997. The Commission permitted
the Cathedra Park Condominium (* CPC”), represented by acommittee of five unit owners, to appear and

participate in the proceedings as a party.® CPC vigorously opposed the application.

®> The Comprehensive Plan setsforth abroad range of goalsand policiesto guidedecisions by both
local and federd agenciesinthe Didtrict of Columbia. Thetwelveso-cdled” Didrict Elements’ of the Plan
were promulgated in stages by the Mayor and Council of the Digtrict of Columbiain coordination with the
Nationa Capita Planning Commission pursuant to the Nationa Capita Planning Act of 1952, asamended
in 1973 by the District of Columbia Self-Government and Governmental Reorganization Act, see D.C.
Code 88 1-244 et seq. and 1-2003 (a) (1999). Subsequent to the decision of the Commissioninthiscase,
the Council passed the Comprehensive Plan Amendment Act of 1999, D.C. Act 12-609, 46 D.C. Reg.
1441 et seq. (February 19, 1999), amending the Plan in anumber of respects. All referencesin this
opinion areto provisons of the Plan asthey existed prior to the 1999 amendments. We do not address
theimpact of the 1999 amendments, if any, onthe P.U.D. applicationinthiscase. Weleavethe question
of any such impact open for the Commission to consider, if necessary, on remand.

® See 11 DCMR 88§ 3022.3 and 3022.4 (1995). The Commission aso granted party status to
the Kennedy-Warren Res dents Association, which supported Klingl€' s application, and to Advisory
Neghborhood Commission 3C, which opposed it. Andrea Newmark, an owner-resident of the Cathedra
Park Condominium and one of the members of the CPC committee, also sought party status. The
Commissiondenied her request onthegroundsthat “ her interestswere already adequately represented by
CPC and she did not meet the requirements of” 11 DCMR § 3022.3.
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The Commission issued itsfind decision, including detailed findings of fact and conclusions of law,
on September 17, 1997.” The Commission approved the proposed P.U.D., adopted the requested change
of zoning from R-5-D to R-5-E with an increase in the maximum alowed FAR to 6.29, and granted the
requested waiver of therear yard and penthouse requirements. In brief, the Commission determined that
the P.U.D. would not be inconsistent with the Comprehensive Plan, but would, rather, further the gods of
the Plan. The Commission found that the proposed addition to the Kennedy-Warren would promote the
gtabilization and improve the physical character of thesurrounding residential neighborhood; would advance
the housing, urban design and historic preservation el ements of the Plan; and would be consistent with
provisions of the Plan providing for the protection of open space (or “green space”) at the Kennedy-
Warrensite. The Commission asofound that anincreasein the maximum permitted FAR to 6.29 pursuant
to 11 DCMR 8§ 2405.3 would be appropriate, specifically noting “the Comprehensive Plan designation of
the Site as high density residential, and the numerous sectionsin the Comprehensive Plan which direct the
encouragement of housing, particularly in close proximity to Metrorail Sations, and enhancement of historic
properties.” Finally, the Commission determined that Klingle had met its burden of showing that the
benefits of the P.U.D. would outweigh any negative impact, particularly in light of “the high level of
architectura design, the provision of housing in close proximity to two Metrorail stations, the enhancement
of ahigtoric landmark, site planning, parking well in excess of the zoning requirements and increased red

estate tax revenues for the District.”

" Prior to issuing its decision, the Commission received project approvasfor the proposed P.U.D.
from the Nationa Capital Planning Commission (the agency charged with protecting federd interestsin
D.C. zoning matters), the D.C. Historic Preservation Review Board and the Commission of Fine Arts.



CPC, asacommittee of five unit owners, petitioned thiscourt to review the Zoning Commission
decisoninthiscase. Asaprdiminary matter, we must address Klingle' s contention that the petition must
be dismissed asmoot. CPC filed its petition for review on January 20, 1998. Thereafter, on September
25, 1998, CPC and Andrea Newmark, CPC’ s attorney and one of its five members, filed a motion
requesting this court to add or subgtitute Ms. Newmark asaparty. The motion explained thet, as set forth
ina"Transfer Letter” attached asan exhibit, the other four committee members of the CPC had transferred
their “right, title and interest” in the appedal to Ms. Newmark.2 This court denied the motion on November
9, 1998, leaving CPC as the sole petitioner.

Klingle contendsthat CPC divested itself of any interest inthe gppeal. Without aproper petitioner
with standing to prosecute the appedl, this Court would not have jurisdiction over the matter. Seeleev.
District of Columbia Bd. of Appeals & Review, 423 A.2d 210, 215-16 (D.C. 1980). However, CPC
asan entity did not divest itself of anything. The" Transfer Letter” explicitly transferred only theinterests
of four of CPC’ sindividua membersin the appedl to afifth member (Ms. Newmark), not any interest of
CPCitsdf. Furthermore, CPC till hasat least one member (Ms. Newmark) who does continueto claim
aninterestintheappeal. We concludethat CPC retainsits standing to pursuethisappeal. SeeHunt v.

Washington Sate Advertising Comm'n, 432 U.S. 333, 342-43 (1977) (holding that an association may

8 Thereasonfor thistransfer of interest, and for the motion, wasthat Ms. Newmark, an attorney
with the United States Department of Justice, sought to participate in this case without appearing as
attorney of record on behalf of anyone other than herself.
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have standing solely astherepresentative of at |east one of itsmemberswho otherwisewould have standing

to sue asanindividual); Warth v. Seldin, 422 U.S. 490, 511 (1975).

CPC contends that the Commission erred in numerousfactual and legal respectsin approving
Klingle' sP.U.D. application. CPC aso contendsthat the Commission’ s proceedings were procedurally
unfair in certain fundamenta respects. Our review of these clamsiscircumscribed. Wemay set asde an
agency actionif itisarbitrary, capricious, an abuse of discretion, or otherwise not in accordancewith law,
or if it isunsupported by substantial evidencein therecord. See D.C. Code § 1-1510 (a)(3) (1999). In
reviewing the merits of agency decisions, we examine: (1) whether the agency made afinding of fact on
each materid contested issue of fact; (2) whether substantia evidencein the record supports each finding;
and (3) whether the conclusionsof law follow rationally fromthefindings. George Washington Univ. v.
District of Columbia Bd. of Zoning Adjustment, 429 A.2d 1342 (D.C. 1981); Foggy Bottom Ass'n
v. District of Columbia Zoning Comm’'n, 639 A.2d 578 (D.C. 1994). We will defer to the agency’s
interpretation of the statute and regul ationsit administers unlessitsinterpretation isunreasonableor in
contravention of thelanguage or legidative history of the statute and/or regulations. See 1330 Connecticut
Ave., Inc. v. District of Columbia Zoning Comm’'n, 669 A.2d 708, 714-15 (D.C. 1995); Kalorama
Heights Ltd. Partnership v. District of Columbia Dep’'t of Consumer & Regulatory Affairs, 655 A.2d

865 (D.C. 1995).
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A. Consistency With the Comprehensive Plan

The Commission’ senabling statute requiresthat “zoning maps, regulations, and amendmentsthereto
... hot beinconsistent with the comprehensive plan for the nation’ scapital.” D.C. Code § 5-414 (1994).
In addition, the Zoning Regulations require that the Commission find that a proposed P.U.D. not be
inconsistent with the Plan. 11 DCMR § 2403.4. Thus, in this case, the Commission’s zoning map
amendment changing the designation of the Kennedy-Warren sitefrom R-5-D to R-5-E, its approva of
aFAR of 6.29, and its gpproval of the project as a planned unit devel opment must be consi stent with the
Plan, whose provisions should be “ studied and executed in concert with each other and should be

interpreted broadly.” 10 DCMR § 112.2.

CPC contends that these decisionsviolated specific provisions of the Plan relating to the low-
density character of Ward 3, devel opment adjacent to landmark parks, the green space in front of the

Kennedy-Warren, the height and scale of new construction, and environmental impact.
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1. Density

CPC citesprovisionsinthe Ward 3 e ement of the Plan, 10 DCMR § 1400 &t seq. (1995),° which
state that the overall low-density character of the ward should be protected. See, e.g., 10 DCMR §
1401.1 (c) (“any new development . . . must be physically compatible with the predominantly low- and
moderate-density character of theward”); 10 DCMR § 1406.2 (d) (stating that “[I]and use and future
development must be carefully controlled to protect the existing scale and low density character . . . of the
ward’); 10 DCMR § 1400.2 (8)(2) (“itisamagor theme of thisward plan to protect and maintain the low-
densty, high-qudity character of theward”). CPC clamsthat inview of these provisons, the high dengity

FAR of 6.29 of the proposed P.U.D. isaviolation of the Plan.

In gpproving an increasein the FAR for the P.U.D. to 6.29, the Commission relied, in part, on the
District of Columbia Generalized Land Use Map (the“Map”), which is part of the Land Use e ement of
the Plan. See 10 DCMR § 1100 et seg. (1995). The Map depictsthe land use policies of the Land Use
element, interms of the density (low, moderate, medium or high) and use category (e.g., residential or

commercia) inwhich each segment of thecity isincluded. See10 DCMR §1139.1. TheMap specificaly

® Chapter 14 isentitled the“Ward 3 Plan.” The Council enacted ward plans as, collectively, the
twelfth Digtrict element of the Comprehensive Plan in the Comprehensive Plan Amendments Act of 1989,
D.C. Law 8-129, 37 D.C. Reg. 55 et seq. (January 5, 1990), and the Comprehensive Plan Amendments
Act of 1994, D.C. Law 10-193, 41 D.C. Reg. 5536 €t seg. (August 19, 1994). Inthisopinion werefer
to the Ward 3 Plan (which isone component of the twelfth District element) asthe Ward 3 element, in
order to avoid semantic confusion when we refer to the “Plan” (i.e., the Comprehensive Plan).
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includesthe site of the Kennedy-Warren in the " high dengity resdential land use’ category. That category
is defined asfollows:

The high density residential land use category includes high-rise

apartment buildings as the predominant use and may also include, as

appropriate uses, low, moderate, and medium density housing. High

density residential land use areas are generally located adjacent to the

Central Employment Area, major employment centers, mgjor arterial

streets, and appropriate multi-neighborhood and regional commercia
centers.

10 DCMR § 1103.4 (emphasis added).

Thus, the Land Use dement unambiguoudy permits high density apartment buildingsat thelocation
of theP.U.D. Theprovisionscited by CPC, on the other hand, address only the overall low to moderate
density character of Ward 3. They do not purport to rule out dl high density housing projectsin theward,
nor do those provisions purport to apply specificaly to the Site of the Kennedy-Warren. To the extent that
thereisaresidud tension between the cited Ward 3 e ement sections and the Land Use ement, the Plan
explicitly authorizes the Commission to resolve that tension in favor of the Land Use element:

An element may be tempered, even defined, by one (1) or more of the
other dements. Thismay occur both within one (1) € ement and between
elements. Since the Land Use element integrates the policies and
objectives of all other District elements, it should be given greater

weight than the other elements.

10 DCMR § 112.4 (emphasis added).”

1 Moreover, the Ward 3 dlement itself identifies“ [d] evel opment of multi-family housingon. ..
Connecticut Avenue]] consstent with the land use designationsin the Land Use Element” as adevel opment
objective. 10DCMR §1401.7. Seealso 10 DCMR 8§ 1402.2 (d) (Ward 3's“land use palicies, as stated

(continued...)
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The Commission asorelied on thefact that the Ward 3 € ement encourages zoning flexibility for
the provision of new housing, and specifically for new housing near Metrorail stations (the Kennedy-
Warrenisin close proximity to two Metrorail stations). See 10 DCMR 8§ 1409.4 (c)(5). CPC counters
that this policy of flexibility islimited to low and moderate income housing. We find that CPC’s
interpretation istoo narrow areading of 8 1409.4 (c) and of the policies of the Ward 3 element generally.
Section 1409.4 (c) statesthat “[w] here the production of new housing isdesirable per thisplan, zoning
flexibility should be considered, especially for the el derly and for low- and moderate-income populations.”
(Emphasis added). To like effect, 10 DCMR 8§ 1402.4 (c) encourages the District government to
“[p]rovide zoning flexibility for the production of new housing, especially for the ederly and for low- and
moderate-income households. . . .” (Emphasisadded). While these sections do particularly encourage the
production of certain typesof housing, they aso express support for zoning flexibility for housngin generd.

See also 10 DCMR 88 1402.3 (b) and 1402.4 (a).

Thesefactors, in conjunction with the designation in the Map of the P.U.D. site as high density
resdentid, satisfy usthat the P.U.D. isnot inconsistent with the Plan by virtue of the provisonsinthe Ward
3 element that mandate protection of the overd| low-to-moderate density character of theward. However,
CPC cites one other provision of the Ward 3 element regarding density, 10 DCMR 8§ 1407.3 (c), which

states, in pertinent part, that “[d]evel opment adjacent to parks which are designated landmarks must be

19(....continued)
inthe Land Use Element, have been devel oped to provide the grestest housing densities on those corridors
that havethe best accessto trangportation and shopping”). Connecticut Avenueisnamed asoneof Ward
3's magjor transportation and commercial corridors. See, e.g., 10 DCMR § 1402.2 (e).
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low density. .. .”** CPC arguesthat the P.U.D. isinconsistent with this requirement, and therefore with

the Plan asawhole, inasmuch asthe siteisadjacent to the National Zoologica Park and Klingle Vdley.

In response, Klingle argues that the low density development requirement in 8 1407.3 (C) is
tempered by other provisions of the Plan, e.g., the Map designation of the Site as high density (and thefact
that the siteis already occupied by a high density apartment building as a non-conforming structure).
Klingle also argues that the concern embodied in § 1407.3 (c) is adequately addressed by other
componentsof its gpplication, such asthetree preservation plan and the closure of Jewett Street. Klingle's
architectstedtified, moreover, that the project “ would actudly better definethe vast open spacethat belongs
to the Zoo and Klingle Valley by ddineating the boundary between the K ennedy-Warren and those
properties.” The superintendent of Rock Creek Park of the National Park Service stated that the Service
was sati sfied with the devel oper’ scommitmentsto mitigate potential effectsof the new constructionand
to enhancethe areas between Klingle Valley and the Kennedy-Warren. A National Zoo spokesperson

confirmed that the Zoo also did not oppose the project.

In its decision the Commission did not expressly address the requirement of § 1407.3 (c) that

devel opment adjacent to landmark parks “must be low density.”*? For our part, we are disinclined to

1 Seealso 10 DCMR 88 1406.5 (a)(5) (requiring development adjacent to Rock Creek Park
and itstributaries [including Klingle Valley] to be low density).

2 Aswediscussin the next part of thisopinion, the Commission did address other requirements
(continued...)
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interpret and apply that requirement to Klingle' sP.U.D. application without benefit of the views of the
Commission ontheissue. On the one hand, the provision appears sufficiently pertinent to the gpplication
that it must be addressed before the application can be evaluated. On the other hand, the import of the
provision in the present context is not clear enough to usthat we must necessarily agree with CPC that the
P.U.D. applicationisincons stent with the provision and hencewith thePlan asawhole. Moreover, asthe
Commissionistheagency respons blefor administering the Plan, weare deferentia to its construction of
the Plan’ s provisions. We are therefore constrained to remand to the Commission for findings asto the
gpplicability of thelow density development requirement of 10 DCMR § 1407.3 (c) and asto whether the
proposed P.U.D. isincongistent with the Plan in light of that requirement. Cf. Blagden Alley Ass' n, 590

A.2d at 147.

Inarticulating itsfindingsthe Commission should specifically address, inter alia, (1) whether the
P.U.D. would not bea“low density” development within the meaning of 10 DCMR § 1407.3 (c); (2)
whether the Nationd Zoo and/or Klingle VValey are”landmark parks’ for purposes of that section; and (3)
whether the proposed P.U.D. is“ adjacent” toKlingle Valey and/or the Nationa Zoo for purposes of that
section. If these questionsare answered inthe affirmative, the Commission must addresswhether and to
what extent the application of 10 DCMR 8§ 1407.3 (c) tothe P.U.D. inthiscaseislimited (e.g., by other

provisions of the Plan or by ameliorative measures). Findly, inlight of its answersto these questions, and

12(...continued)
of this same provision.



17

any other relevant information, the Commission should explain its ultimate conclusion regarding the

consistency of the proposed P.U.D. with the Plan as awhole.

2. The Buffer Requirement

Another requirement of 10 DCMR 8§ 1407.3(c) isthat devel opments adjacent to landmark parks
“shall befurther restricted where advisableto . . . promote agreen buffer between the built environment
and thesenaturd settings.” In addition, the devel opment should “ minimizeany intrusion onviewsfrom these
parks.” Id. The Commissionfound that “[t]o the extent that” abuffer was necessary, the need would be
met by aproposed tree preservation plan, developed in coordination with the Nationa Park Service, which
would encompassthe areas adjacent to Klingle VValey and the Nationa Zoo at therear of thebuilding (i.e,

the east side).

CPC challengesthisfinding, clamingin particular that abuffer wasa so required onthe south sde
of the P.U.D. site (to the north of the entrance of the National Zoo) and on the west side (facing
Connecticut Avenue and “adjacent” to the landmark Cathedral Park building across the street). Our
review of the record satisfies us, however, that the Commission’s finding is supported by substantial

evidence.

First, the Commission noted that the superintendent of Rock Creek Park testified that the

construction of the southwing would have*novisbleimpact onKlingleValey.” TheCommissionaso
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cited substantial evidence in the record that the tree preservation plan to the east would “provide for
aestheticimprovements, soil erosion controls, tree protection and other improvementsto stabilizeand
enhancethe areas adjacent to the parkland.” Regarding the south side of thelot, the Commission cited
evidencethat the P.U.D. would resultin“little, if any visua impact onthe Zoo.” Thisevidenceincluded
the testimony of Klingle sarchitectsthat the proposed addition was 330 feet from the Zoo entrance, and
that the addition would be separated from the entrance by a*“large, wooded berm.” A National Zoo
representative also testified that the Zoo had no aesthetic objectionsto the project and that the proposed
P.U.D. would have no impact on Zoo operations. Finally, 10 DCMR § 1407.3 (c) does not require a
buffer onthe west (Connecticut Avenue) side of the proposed P.U.D., sincethereisno “landmark park”

there. Wetherefore conclude that the Commission did not err in finding that the proposed P.U.D. was not

inconsistent with the buffer requirement of 10 DCMR § 1407.3 (c).

3. Specific Protection of Green Space on Kennedy-Warren Property

TheWard 3 dement of the Plan contains provisionsthat specifically addressthe” green space’ in
front of the Kennedy-Warren on which the south wing addition is proposed to be built. CPC contends that
these provisionsflatly prohibit construction on that green space and that the P.U.D. isthereforeincons stent

with the Plan.

Section 1409.4 (a)(3) of the Ward 3 element calls for “stringent protection against infill at

inappropriatelocations,” and Satesthat *[e€]xamples of ingppropriate infill locationsinclude the swaths of
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green space fronting many apartment buildings, particularly ong Connecticut Avenue (such as. . . the
Kennedy-Warren . ...)” 10 DCMR § 1409.4 (8)(3) (emphasis added). If the green space fronting the
Kennedy-Warren isindeed an “inappropriate infill location,” the P.U.D. in this case would appear to

conflict with the Plan. 1d.

Klingleargues, however, that 8§ 1409.4 (a)(3) must beread in light of an earlier sectioninthe Ward

3 element, 10 DCMR § 1407.3 (d). According to Klingle, 8 1407.3 (d) clarifies § 1409.4 (a)(3) and
edtablishesthat infill development is permissible solong asthe green spacein question doesnot “ contribute
to the integrity of the site or structure.” Section 1407.3 (d) states:

Many of the apartment buildingsa ong Connecticut Avenue, such (| ..

. theKennedy-Warren.. . . were built with great swaths of green spacein

front or large interior open spaces as a response to building style and

the zoning regulations in the 1920s; where these open spaces are

recognized to contribute to the integrity of the site or structure,

gringent protectionfrom ingppropriateinfill shal bemaintained [emphasis

added)].
10 DCMR 81407.3 (d). Klingle arguesthat the Kennedy-Warren green space (though it is expressly
mentioned in this section) washot in fact intended “ as aresponse to building style and the zoning regulations
inthe 1920s.” Id. Rather, aswitnesses testified and the Commission found, the origina developers
intended from the outset to construct a south wing on the southern part of thelot, not to create alawn there.
For that reason, Klingle argues, the K ennedy-Warren green space doesnot “ contribute to the integrity of
thesteor structure” within the meaning of 81407.3 (d). Accordingly, Klingle concludes, thelong-delayed
construction of asouth wing on the Kennedy-Warren green spaceisnot contrary to 10 DCMR 88 1407.3

(d) and 1409.4 (a)(3).
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Infinding that the P.U.D. is cons stent with those sections of the Plan, the Commission accepted

Klingle s position and stated:

TheWard 3 Plan specificaly citesthe several historic apartmentswhose
green space should be protected wher e that open space is recognized
to contribute to the integrity of the site or the structure. The
Kennedy-Warren lawn was not intended as open space but rather for the
completion of the southwing. The congtruction of the south wing will not
adversdly affect the open space intended for the site, which would have
alot occupancy of only 59 percent upon completion. The courtyard,
which is the central organizing feature of the building and contains
approximately 18,000 square feet of open space, would remain.
[Emphasis added].

We think that the Commission could reasonably construe 88 1407.3 (d) and 1409.4 (a)(3) to
permit infill inthe Kennedy-Warren green spaceif that space did not “ contribute to the integrity of the Ste
or structure.” It istrue that both sections state more or less explicitly that infill in that very spaceis
inappropriate; but 8 1407.3 (d) can fairly be read to incorporate the more genera principle that whether
infill isinappropriate turns on whether the spacein fact contributesto theintegrity of thesiteor structure.
From that genera principle the Commission could reasonably concludethat if —contrary to the evident
supposition of 88 1407.3 (d) and 1409.4 (a)(3) — the Kennedy-Warren green space does not in fact
contribute to theintegrity of the Site or structure, then those sections of the Ward 3 element do not prohibit
infill inthat space. Wetherefore defer to the Commission’ sacceptance of that construction of 88 1407.3

(d) and 1409.4 (a)(3). See 1330 Connecticut Ave,, Inc., 669 A.2d at 714-15.
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That approach does not quite conclude theissue, however. The Commission determined that the
Kennedy-Warren green space does not “ contribute to the integrity of the site or structure” within the
meaning of 8 1407.3 (d) solely becauseit found that the original owner intended to devel op that space
when the apartment complex was built nearly seventy yearsago. Section 1407.3 (d) juxtaposes the
concept of contribution to the integrity of the Site or structure with the premise that the green space was
created in the first place “ as aresponse to building style and the zoning regulationsin the 1920s.” This
juxtaposition does suggest that the original intent in creating the green spaceisarelevant consideration.
However, 8 1407.3(d) requiresstringent protection againg infill unlessthe Commissionfindsthat the space
does not contributeto theintegrity of the Site or structureat the present time. Especialy sincethe phrase
“integrity of the Ste or Sructure” is susceptible to broad interpretation, it isnot clear, and the Commission

did not explaininitsdecison, why theorigina seventy-year-old design for the Steisdigpostive of thisissue.

On remand the Commission must, therefore, revisit the question of consstency with 10 DCMR 88
1407.3 (d) and 1409.4 (8)(3) and amplify itsfindings and conclusions. Unlessthe Commission chooses
to adopt adifferent construction of those sections, it should address whether the K ennedy-Warren green
space contributes to the integrity of the site or structure at the present time. To the extent that the
Commission considerstheorigina intent to devel op the green spaceto berelevant to, or even dispositive

of, that question, it should explain how and why.

4, Height and Scale Provisions
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CPC claimsthat the proposed P.U.D. does not comply with “design guidelines’ in 10DCMR §
1406.9 for the height and scale of new construction in “areas of strong architectural character and areas
of stable character.”*® The height provision statesthat “[a]sagenera rule” buildings should be constructed
“toaheight roughly equal to the average height of existing buildings’ inthevicinity. 10 DCMR 8 1406.9
(8. Thescaleprovision statesthat new structures should “maintain the scale of existing buildings’ inthe
area. 10 DCMR §1406.9 (b). In addition, CPC arguesthat because the Cathedral Park Condominium
has been designated ahistoric landmark, the proposed P.U.D. does not comply with 10 DCMR § 1407.3
(b)(6). That subsection providesthat development adjacent to ahistoric landmark should be compatible
in building scale and other design aspects and have no adverse impact onthelandmark. Although the
proposed south wing would be consstent in height, scale, and overal design with the rest of the Kennedy-
Warren, CPC complains that it would be significantly taller and larger than the Cathedral Park
Condominium located across Connecticut Avenue. CPC also complains that some Cathedral Park

residents will lose their views of the Kennedy-Warren green space if an addition is built on that space.

In gpproving the P.U.D., the Commission rdlied in part on the expert opinion testimony of Klingle's
architects.™ They tedtified that the height and scale of the proposed P.U.D. isconsistent with that of nearby
buildings a ong Connecticut Avenuein the Cleveland Park and Woodley Park neighborhoods. Among

other things, the architects specifically testified that the Connecticut Avenue corridor was characterized by

B Seealso 10 DCMR 88§ 709.1 - 709.2.

¥ Thearchitects, Warren Cox and Graham Davidson of Hartman-Cox Architects, werequdified
as expertsin the fields of architecture and preservation architecture.
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high density residentia apartment buildings varying in height from 60 to 90 feet, and that many of these
buildings, including the Cathedra Park Condominium, were constructed onthe property line. They further
testified that the design of the proposed south wing would avoid the effect of a massive wall along
Connecticut Avenuethrough theuse of vertical shafts, recessed courts, and ahighly articulated facade.
They testified that the “recesses and footprint” of the Kennedy-Warren would in fact be similar to the
recesses and footprint of the Cathedral Park Condominium. They aso opined that the south wing addition

would have a negligible impact on the views and light of the Cathedral Park Condominium.

The Commission dso relied upon the submission of the Office of Planning, which agreed that the
project would comply with the Comprehensive Plan. The Office of Planning specifically agreed that the
proposed south wing would have no adverseimpact on light and views of neighboring property because
of the expand ve open space surrounding the site, including the 130-foot width of Connecticut Avenuethat
separated it from the Cathedral Park Condominium. The Office of Planning characterized thefact that
some unitsof Cathedral Park Condominiumwould losetheir views of the Kennedy-Warren green space
asan inconsequential effect of al development, and not something that could be considered an adverse

impact on the neighborhood.

In light of this testimony, we are satisfied that there was substantial evidence to support the
Commission’ sfinding that the P.U.D. is congstent with the Plan insofar asthe height and scale provisions

cited by CPC are concerned.
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5. Consistency With the Plan’s Environmental Provisions

CPC clamsthat the Commisson erred in finding, asit should under 10 DCMR § 1403.7 (b), that
the proposed P.U.D. will providea“ net gainfor theward environmentally” because the Commission based
that finding only on mitigation measures resulting from the construction. However, the Commission cited
substantial evidencein the record concerning atree preservation plan and storm water runoff controlsto
support its position on thispoint. Even if these were“mitigation measures,” that does not in our view
detract from the validity of the Commission’ sfinding that the project will provide an environmenta “ net

gain” for Ward 3.*

B. Zoning Regulations

In addition to its contentions regarding cons stency with the Comprehensive Plan, CPC arguesthat
in approving the P.U.D. the Commission exceeded its power under the Zoning Regulations. See 11
DCMR 8§ 100 et seg. CPC challenges the Commission’s waiver of the rear yard and penthouse
requirements and itsfinding that the benefitsand amenities of the P.U.D. would outweigh its potentia

adverse effects.

> Nor are we persuaded by CPC'’s claim that the Commission abdicated its duty under 10
DCMR 8§ 1403.7 (b) in concluding that possible adverse effects caused by blasting to construct the
underground parking garage are best addressed by the building and construction codes.
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1. Waiver of Rear Yard and Penthouse Requirements

Although CPC claimsthat the Commission improperly waived the setback and one-enclosure
requirement for penthouses aswell asthe rear yard requirement, the P.U.D. regul ations authorized the
Commission to take such action in the exercise of itsdiscretion. The Commission granted relief from the
penthouse requirements of 11 DCMR 88 400.7 (b) and 411.3 as a specia exception pursuant to 11
DCMR §8411.11' and 2405.7* in order to secure approval of the design by the Historic Preservation
Review Board. CPC assertsthat §411.11 doesnot permit aspecia exception to be madefor thisreason,
but we are not persuaded that the Commission misconstrued the regulation. The Commission could fairly
conclude, in light of the Board' s position, that the penthouse requirementswere *impracticable because of
...conditionsrelating to the building . . . that would tend to make full compliance. . . unreasonable” 11

DCMR §411.11.

611 DCMR 8§ 411.11 provides in pertinent part:

Whereimpracticablebecause of operating difficulties, sizeof building o,
or other conditionsrel ating to the building or surrounding areathat would
tend to make full compliance unduly restrictive, prohibitively costly, or
unreasonable, the Board of Zoning Adjustment shall be empowered to
approve the location, design, number, and all other aspects of such
structureregulated under 88 411.3 through 411.6, evenif such structures
do not meet the normal setback requirementsof 8§ 400.7 . . . ; Provided,
that the intent and purpose of this chapter and this title shall not be
materially impaired by the structure, and the light and air of adjacent
buildings shall not be affected adversely.

711 DCMR § 2405.7 provides: “Notwithstanding the other prerogatives of the Zoning
Commission in gpproving usesin planned unit developments, the Zoning Commission shal reservethe
option to approve any usethat ispermitted asaspecia exception and which would otherwise requirethe
approval of the Board of Zoning Adjustment.”
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The Commission waived the 30-foot rear yard requirement of 11 DCMR §404.1 pursuantto 11
DCMR § 24055 in theinterest of consistency with the historica design of the project. CPC claimsthdt,
properly measured, the depth of therear yard wasonly eight feet, not 25 feet asKlingle characterized it.”
But the Commission was aware of the parties’ technica disagreement over how to measure the depth of
therear yard and was aware of what the rear yard would be irrespective of how it was measured. The
applicableP.U.D. regulation, 11 DCMR § 2405.5, empowered the Commission to grant the waiver no
matter which measurement method wasused. We concludethat the dispute over proper measurement of
the rear yard depth wasimmaterial, and we perceive no basisfor any claim that the Commission abused

its discretion.

2. Benefitsand Amenities/ Adver se Effects

The Zoning Regulationsrequirethat in decis ons concerning P.U.D. gpplications, the Commission
“shall judge, balance, and reconciletherdative value of the project amenitiesand public benefits offered
...and any potentid adverse effects according to the specific circumstances of thecase.” 11 DCMR 8

2403.8. “Public benefitsare superior features of aproposed planned unit development that benefit the

811 DCMR 8§ 2405.5 provides: “Y ards and courts shall be provided as otherwise prescribed in
thistitle. However, the Zoning Commission shall have the option to approve yards or courts greater or
lesser than the normal requirements, depending upon the exact circumstances of the particular project.”

¥ Pursuant to 11 DCMR 8§ 404.2, Klingle and the Office of Planning measured the depth of the
rear yard “from the center line of the street abutting the lot at the rear of the structure.” CPC contended
that since Klingle proposed to closethat street (Jewett Street) and to dedicate most of theright-of-way to
the National Zoo and the National Park Service, there would no longer be a“street” from which to
measure.
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surrounding neighborhood or the publicin genera to asignificantly greater extent than would likely result
from devel opment of the site under the matter of right provisionsof thistitle” 11 DCMR §2403.6. “A
project amenity isonetype of public benefit, specifically afunctiona or aesthetic feature of the proposed
development, that adds to the attractiveness, convenience or comfort of the project for occupants and
immediate neighbors” 11 DCMR § 2403.7. The regulationsidentify nine specific categories of amenities
and benefits for potential consideration and provide that the Commission may also take into account
“[o]ther public benefits and project amenities and other ways in which the proposed planned unit
development substantially advances the major themes and other policies and objectives of any of the
elements of the ComprehensivePlan.” 11 DCMR § 2403.9 (&). “A project may qualify for approval
by being particularly strong in only one or afew of the categoriesin § 2403.9, but must be acceptablein
all proffered categoriesand superiorinmany.” 11 DCMR § 2403.10. The applicant hasthe burden of

proof in thisregard. 11 DCMR § 2403.2.

In concluding that Klingle met its burden, the Commission found that the applicant had
demondrated anumber of public benefitsand “meritorious aspects’ of the P.U.D. The Commissonsngled
out the " significant public benefit” of 166 additional rental unitsto “the constricted housing market” inthe
Didtrict, in close proximity to two Metrorail sations. “Housing and affordable housing” isa public benefit
specificaly identified in the P.U.D. regulations. 11 DCMR 8§ 2403.9 (f). The Commission also cited,
among other amenities and benefits, the high leve of architectura design of the project, see11 DCMR §
2403.9 (a); the desirable enhancement of a historic landmark, see 11 DCMR 8§ 2403.9 (d); the

environmenta benefitsof the project, conssting of storm water runoff controlsand atree preservation plan,
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see 11 DCMR 8§ 2403.9 (h); attractive site planning, see 11 DCMR 8§ 2403.9 (b); transportation
improvementsand parking in excess of anticipated demand, which would even “ help mitigate existing
parking problemsin theimmediate vicinity,” see11 DCMR § 2403.9 (c); and increased real estate tax
revenuesfor the District. The Commission aso concluded that the P.U.D. would have minimal potentia
adverse impact. It found, for example, that there would be no “light or visual impacts’ on adjacent
properties, that thetree preservation plan would protect the National Zoo and KlingleValley, and that the
project would not have anegativeimpact on the neighborhood or the Ditrict from an architectura or urban
planning perspective. The Commission found that the project amenities and public benefits outweighed

potential adverse effects so as to justify the requested zoning relief and approval of the application.

It isnot our role to reweigh the evidence in the record in reviewing an agency decision. See
Dupont Circle Citizens Ass n v. Didtrict of Columbia Zoning Comn'n, 355 A.2d 550, 560-61 (D.C.
1976); Sewart v. District of Columbia Bd. of Zoning Adjustment, 305 A.2d 516 (D.C. 1973) (en
banc). Rather, wewill uphold an agency’ sfindingif itisrationa and is supported by substantial evidence.
Foggy Bottom Ass'n, 639 A.2d at 585. We are satisfied, based on the extensive evidentiary record, that

the Commission’ s benefit findings meet this standard.

a. Housing as a Public Benefit

CPC asksusto hold that the Commission erred in according too much “ relative weight” to the

provision of additional apartment housing asapublic benefit of the P.U.D. CPC contendsthat under the
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Ward 3 dement of the Comprehensive Plan, only “ affordable’ housing can be deemed animportant public
benefitinaP.U.D. locatedinWard 3. See, e.g., 10DCMR § 1409.4 (¢)(2) (providing that “the provision
of elderly and low/moderate-income housing, when it is a substantial portion of aproject, . . . [is] an
important amenity in Planned Unit Developments.. . .”); seealso 10 DCMR 8§ 1402.5 (d) (“finding that
the Didtrict government should treat housing, when consistent with this ward plan and when for low,

moderate, or fixed-income households, as an important public amenity”).?

Asdiscussed earlier, however, the provision of new housingisan explicit objective of the Ward
3 dement. That objectiveisnot limited to housing for the needy, even though such housing is an especid
goa. TheWard 3 element therefore did not preclude the Commission from deeming the provision of
additional apartment housing to be apublic benefit of theP.U.D. inthiscase. That determinationwas,
moreover, consistent with the identification of housing as a cognizable public benefit in the P.U.D.
regulationsat 11 DCMR § 2403.9 (f). That said, while the value of additiona apartment housing &t the
Kennedy-Warren sitewasfairly subject to debate, we conclude that the Commission did not abuseits
cons derablediscretion whenit exercised itsjudgment asto how much weight to give this particular benefit

initsoverall evaluation of the P.U.D. application.

b. Impact on Neighbor hood Parking

% The parties are not in agreement as to the adjective that should be used to describe the
Kennedy-Warren gpartment complex. CPC cdlsit “luxury” housing, whileKlinglereferstoit as“ middle-
income’ housing. The Commission did not addressthisprecisequestioninitsdecison. Wedo not believe
it ismaterial to our resolution of this appeal.



30

Thedlegedly negative impact of the proposed P.U.D. on neighborhood street parking wasamajor
point of contention in the hearings before the Commission. Louis Slade, the parking and traffic expert for
Klingle, and Stephen Petersen, the expert for CPC, differed in their methodologies and in their findings of
the number of new parking spaces needed to satisfy demand. Slade calculated that the P.U.D. would
generate aneed for 118-133 new parking spaces, but Petersen cal cul ated that approximately 240 new
spaces would berequired. 1n responseto thistestimony and to concerns expressed by members of the
Commission, the Advisory Neighborhood Commission, and othersabout possible street parking problems,
Klingleultimately agreed that it would provide 204 fixed and, if need be, 96 attendant-assisted spacesin
the new south wing underground garage. Klingle further agreed to require any new tenants of the
Kennedy-Warren who own or lease motor vehiclesto lease a parking space in the Kennedy-Warren

garage as a condition of tenancy.

Crediting Slade stestimony, the Commissionfound that Klingl€ sparking proposa would not only
exceed the projected parking demand but would al so help ease existing parking problemsin theimmediate
vicinity of theKennedy-Warren. TheCommission further concluded that the provision of 204 fixed spaces
plus 96 attendant-assi sted spaces—i.e., atotal of up to 300 spaces— " more than adequately compensates

for any potential errorsin calculations associated with the parking requirements and needs for the site.”

CPC complains of numerous*logical deficiencies’ in Slade’ sdatathat the Commission dlegedly
failed to address. Cf. Draude v. District of Columbia Bd. Of Zoning Adjustment, 527 A.2d 1242,

1250 (D.C. 1987). Wefind it unnecessary to decide the merits of thishighly technical complaint. The
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Commissiontook painsto satisfy itsdf that the number of parking spacesthat Klingle committed to furnish
was more than enough to compensate for any underestimate in the number required. Wefind that the
Commission’ s decision was supported by substantial evidenceinthisregard. The 300 total spacesin
Klingl€ sproposal exceeded by 25% the number of spacesthat even CPC’ sexpert considered necessary.
Although CPC suggeststhat many residents of the K ennedy-Warren would be reluctant to participatein
avalet parking plan, the Commission reasonably met this concern by conditioning its approval of the
proposed P.U.D. on Klingle' s agreement to require tenants with carsto lease an underground parking
gpace. We are satisfied that the Commission’ sfinding that the P.U.D. should not have detrimenta effects

on street parking availability is supported by substantial evidence.

C. Historic Preservation and other | ssues

CPC'’ sremaining challenges to the Commission’s benefit findings do not call for extended
discussion. CPC argues that the Commission improperly found that the proposed P.U.D. congtitutes
hi storic preservation becauseit will not “ preserve’ alandmark, but will merely add to an already existing
landmark structure. Wethink, however, that the Commission acted within itsdiscretion in basing itsfinding
of ahistoric preservation benefit on the substantial evidencein the recordthat the proposed south wing will
fulfill ahistorica design and be compatiblein al materid detailswith the existing Kennedy-Warren. The
Commission also appropriately based itsfinding of ahistoric preservation benefit on Klingle' s plans,
incorporated inthe P.U.D., to rehabilitate ground floor public spacesin the existing Kennedy-Warren

structure. One of the purposes of historic preservation is“enhancement . . . of propertiesof historical,
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cultural and esthetic merit.” D.C. Code §5-1001 (a) (1994). Both improvementsto an existing historic

structure and fulfillment of ahistoric design to complete ahistoric structure may condtitute “ enhancement.”

Findly, CPC arguesthat some of the amenities and benefitsthat the Commission found, such as
superior design or environmental measures, were either required by the Ward 3 element for any
discretionary zoning approval affecting Ward 3, see 10 DCMR 88 1406.9 (h)(5), 1409.8 (c), or were
measurestaken out of necessity in order to mitigate theimpact of the project onthevicinity. CPC contends
that the“reativeweight” of thesefactorsmust therefore below. Whiledl thismay betrue, the Commisson
didnoterrin ng the benefit of these factors, asit wasrequired to do under the P.U.D. regulations.

Their weight was arguable, but it was for the Commission to assess.

C. Fundamental Fairness of Proceedings

CPC claimsthat the proceedings beforethe Commission weremarred by procedura infirmitiesthat

“inhibited afull development of thereevant facts’ and rendered the hearing “ fundamental ly unfair.” We

are not persuaded by this claim.
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CPC'sprincipa assartion” isthat the Commission unduly limited its cross examination of awitness
representing the National Zoo. In December 1996, the National Zoo had furnished aletter inwhichit
expressed apparent “ support” for the proposed P.U.D. On January 30, 1997, however, Zoo Director
Michael Robinson submitted asecond letter in order to “clarif[y]” the Zoo’ s position. In that second letter
Robinson stated that the Zoo neither favored nor opposed the project, but rather was neutral because the
proposed P.U.D. would “ not impact negatively or positively on theinterna operations’ of theZoo. Atthe
hearing before the Commission on February 20, 1997, Ms. Robin Vasa, assgtant director for facilitiesand
construction at the Zoo, testified that she had nothing to add to the views presented in the | etters but was

available to represent the Zoo if there were any questions.

In the course of its cross examination of Ms. Vasa, CPC attempted to inquire about aletter that
Director Robinson had written eight years earlier, in March 1989. In that |etter (which had not previoudy
been made part of the record) Robinson expressed the Zoo’ s opposition to development on the site of

Cathedral Mansions, located across Connecticut Avenue from the entrance to the Zoo between the

2 CPC dso complains of miscellaneous Commission rulings with respect to oral argument and
post-hearing submissions. We have reviewed these claims and find them without merit. The record does
not substantiate CPC’ s contention that it sought but was denied an opportunity to make an oral closing
gtatement at theend of Klingle srebuttal case. We likewise percelve no error in rulingsthat rejected post-
hearing submissions as untimely or because they were not permitted under the Commission’ srulesor
requested by the Commission. The Commission did not discriminate against CPC inissuing thoserulings.
Findly, we are not persuaded that the Commission deprived CPC of afair opportunity to respond when
Klingleagreed, in responseto CPC and others, toincreasethe parking that it would provideinthe P.U.D.
CPC cross-examined the developer about its agreement to expand the underground garage and provide
vaet parking. In addition, CPC requested and was granted the right to supplement the record with further
argument and evidence concerning the valet parking aspect of that proposal, including an affidavit fromits
parking expert.
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Metrorail station and the Zoo crossing. CPC’s counsd stated that she sought to contrast the Zoo' s current
neutraity with thefact that it had voiced “ aesthetic objection” to development of open spacein thevicinity
of the Zoo inyears past. The Commission ruled, however, that this line of inquiry was beyond the
permissible scope of crass examination and invited CPC to present its evidence of the Zoo's past position
on other projectsduring itscase-in-chief. The Commission agreed with CPC’ scounsel that shewould

have “alot of latitude” at that time.

In contested cases before admini strative agencies, parties have the right to “ conduct such cross-
examination as may be required for afull and true disclosure of the facts.” D.C. Code § 1-1509 (b)
(1999); see Glenbrook Road Ass nv. Didtrict of Columbia Bd. of Zoning Adjustment, 605 A.2d 22,
38-39 (D.C. 1992). The agency, likeatria court, “ should permit cross examination to explore any matters
which tend to contradict, modify, or explain testimony given ondirect.” Hartv. United Sates, 538 A.2d
1146, 1148-49 (D.C. 1988) (citing Morrisv. United Sates, 398 A.2d 333, 339 (D.C. 1978)). Matters
beyond the scope of direct examination are“properly |eft to the opposing party’ scase-in-chief.” 1d. at
1149 (citation omitted). Initsapplication of these principles, theagency has* broad discretion” inregulating

the nature, scope and duration of cross-examination. Glenbrook, 605 A.2d at 39 (citation omitted).

Wefind that the Commission did not abuseitsbroad discretion inlimiting CPC’ squestioning of Ms.
Vasa. Her testimony on direct waslimited to the Zoo’ swritten statement of its neutrality based onits
satisfaction that the proposed P.U.D. would not affect itsinternal operations. The Commission did not

prevent CPC from examining Ms. Vasaabout how the Zoo reached that conclusion, about factorsthe Zoo
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considered or failed to consider, or about the impact the P.U.D. might actually have onthe Zoo. CPC
specifically cross examined Ms. Vasa about whether the Zoo had considered the loss of green space
resulting from the proposed P.U.D. and whether the Zoo had a position regarding the loss of that space.
The pogition that the Zoo took in opposition to prior unrelated projectswas only margindly relevant at best
to an evauation of its position of neutrality on the proposed P.U.D. inthiscase. It wasnot unreasonable
for the Commission to conclude that questioning about such matters was beyond the proper scope of cross
examination and more properly undertaken in CPC’ s case-in-chief aspart of an effort to provethe adverse

consequences of the P.U.D.#

For the reasons stated above, we vacate the order of the District of ColumbiaZoning Commission
and remand for further proceedings not incons stent with this opinion. On remand, the Commission must
addresswhether the P.U.D. iscongstent with the Comprehensive Plan in light of (1) the requirement of 10
DCMR 8§ 1407.3 (c) that devel opment adjacent to landmark parks “must be low density”; and (2) the

proscriptionsin 10 DCMR 88 1407.3 (d) and 1409.4 (8)(3) againgt infill of open spacethat is* recognized

% Evenif the Commission erred in limiting the cross examination, “reversa is appropriate only
upon ashowing of prgudice.” Commission for Washington’s Riverfront Parksv. Thompson, 451 A.2d
1177,1184 (D.C. 1982). Assuming, arguendo, that the Commission erred, there is no showing of
preudiceinthiscase. CPC had the opportunity to pursueitslineof inquiry initscase-in-chief. 1t hasnot
explained why it did not do so, nor hasit proffered any testimony that it was prevented from eliciting.
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to contribute to theintegrity of the site or structure.” Inal other respectswe affirm the decision of the

Commission.

So ordered.





