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Opinion for the court by Associate Judge GLICKMAN.

Concurring and dissenting opinion by Associate Judge Ruiz at page 47.

GLICKMAN, Associate Judge: Two yearsago, in United States Parole Comnt nv. Noble, 693
A.2d 1084, 1095 (D.C. 1997), op. adopted, 711 A.2d 85 (D.C. 1998) (en banc), this court resolved
adecade-old dispute regarding “street time,” the colloquial term for time that a convicted offender
spends serving his sentence while on parole. We held that a law enacted by Congress in 1932,
providing for loss of accrued street time when paroleisrevoked, was not repeal ed by the Council of
the District of Columbiain 1987, and remains in full force and effect. Our holding required the
District of Columbia Department of Corrections to change its method of computing the amount of
time that prisonersin its custody had |eft to serve on their sentences, because the Department had
been allowing paroleviolatorsto retain credit for street time on the erroneous understanding that the

Council had repealed the 1932 law by implication.

The present case presents aquestion that we reserved in Noble: whether our holding would
apply retroactively. Appellantsarethree D.C. Code offenders whose paroles were revoked prior to
our decision in Noble. In computing the time remaining on appellants sentences following their
reincarceration, the Department of Correctionsinitially credited them with their street time. After
our decision in Noble, however, the Department recomputed appellants' remaining sentences by
withdrawing credit for street time, thereby increasing the amount of time that appellants had left to

Serve.
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Appellants contend that our holding in Noble announced anew rule of law which enhances
the punishment imposed on D.C. Code offendersif they violate the terms of their parole. Claiming
that there was widespread reliance in the District of Columbia on the pre-Noble understanding that
parolerevocationwould not result inlossof street time, appellantsinvokethe equitablebalancing test
that this court adopted in Mendes v. Johnson, 389 A.2d 781 (D.C. 1978) (en banc), to argue that
Noble must be applied prospectively only. Appellants further argue that retroactive application of
Nobleto increasetheir sentenceswould not only beinequitable under Mendes, but would alsoviolate

the Ex Post Facto and Due Process Clauses of the Constitution.

A division of this court upheld the retroactive application of Noble to appellants, with one
judge dissenting. We vacated the decision of the division and granted rehearing en banc, in part

becauserecent retroactivity decisionsof the Supreme Court haveundermined theviability of Mendes.

We conclude that the Department of Corrections acted properly when it recomputed
appellants' sentencesin accordance with Noble. In reaching that conclusion, we hold, first, that the
retroactive application of Noble doesnot violate the Ex Post Facto or Due Process Clauses. Second,
we hold that the time has come for us to jettison the retroactivity jurisprudence that we adopted in
Mendes. Instead of using abalancing test, wefollow thelead of the Supreme Court and adopt afirm
rule of retroactivity for our rulings. Applying that rule in this case, we hold that Noble must be

applied retroactively so long asit is Constitutional to do so.



BACKGROUND

This case hasits genesisin apurported conflict between two statutes relating to street time.
Thefirst statute was enacted by Congressin 1932, and providesthat a D.C. Code offender forfeits
hisaccrued street timeif heviolatesthe conditionsof hisparoleandisreincarcerated. Thelanguage
of this statute is unequivocal: “1f the order of parole shall berevoked, . . . [t]he time a prisoner was
on parole shall not be taken into account to diminish the time for which he was sentenced.” D.C.
Code § 24-206 (a) (1996). The revocation of parole results in the prolongation of the time that an

offender serves on his sentence by the amount of street time that is lost.

The second statute was enacted fifty-five years later by the Council of the District of
Columbiaas part of the Good Time Credits Act of 1986 (“GTCA”), D.C. Law 6-218, 85, 34 D.C.
Reg. 484 (1987). This statute, which took effect in 1987, provides among other things that D.C.
Code offenders get credit for their street time against the service of their sentences. The language
of the statuteisthat “[ €] very person shall be given credit on the maximum and the minimum term of
imprisonment for time spent in custody or on parole asaresult of the offense for which the sentence
wasimposed.” D.C. Code § 24-431 (a) (1996). Unlike § 24-206 (a), however, the GTCA does not
specificaly address whether a D.C. Code offender forfeits his street time credit if his parole is

revoked.

Disagreement over whether the street time forfeiture provision of § 24-206 (a) remained in
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force surfaced almost immediately after the GTCA went into effect. The District of Columbia
Corporation Counsel advised the Department of Correctionsthat initsopinionthe GTCA implicitly
repealed the provision of 8 24-206 (@) that required forfeiture of street time upon revocation of
parole. See Noble, 693 A.2d at 1095. In reliance on the Corporation Counsel’s opinion, the
Department of Corrections issued an order, and thereafter a formal regulation, providing that
henceforth revocation of parole would not result in the loss of credit for street time toward service

of the sentence for which parole had been granted. See 35 D.C. Reg. 1077, 1078 (1988).

The United States Parole Commission promptly took issue with the Corporation Counsel’ s
statutory interpretation. See Noble, 693 A.2d at 1095-96. The Commission concluded that the
Council did not repeal the street time forfeiture provision of 8 24-206 (a) by implication when it
enacted the GTCA, but merely recognized the general rulethat a sentence of imprisonment could be
served on paroleaswell asincustody. Consi stent with thisconclusion, the Commission promul gated
its own formal regulation to provide that D.C. Code prisoners under federa supervision would
continue to lose credit for street time upon the revocation of their parole. See 28 C.F.R. § 2.65 (i)

(1999).

Because the Commission and the District disagreed over whether the GTCA repealed the
street timeforfeiture provision of § 24-206 (@), offenders sentenced in the District to imprisonment
weresubject to disparatetreatment upon revocation of their parole. Thedisparity depended onwhere
the Attorney General chose to designate them to servetheir sentences. Pursuant to D.C. Code § 24-

425 (1996), the Attorney General has custody over all prisoners convicted in the District and has
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unfettered discretion to designatethemto prisons maintai ned by the District of Columbiagovernment
or by thefederal government. See District of Columbiav. Cooper, 483 A.2d 317, 322 (D.C. 1984);
Curry-Bey v. Jackson, 422 F. Supp. 926, 932 (D.D.C. 1976). While District authorities supervise
prisonerswho are confinedto D.C. correctional facilities, the Commission supervisesparoleof D.C.
offenders housed at federal facilities." See D.C. Code 88§ 24-206 (b) and 24-209 (1996); Franklin
v. Ridley, 635 A.2d 356, 357 n.2 (D.C. 1993); GoodeVv. Markley, 195 U.S. App. D.C. 391, 394, 603
F.2d 973,976 (1979). Under § 24-209, the Commission must apply D.C. (rather than federal) parole
law to these inmates. See Walker v. Luther, 830 F.2d 1208, 1217 (2d Cir. 1987). See also D.C.
Code § 24-1231 (c) (2000 Supp.). Inthe case of the GTCA, however, the Commission applied its
construction of that law rather than the Corporation Counsel’s construction. Hence in the years
following theenactment of the GTCA, D.C. Codeoffenders supervised by the Commission continued

to forfeit street time upon revocation of parole while locally supervised offenders did not.

Predictably, the Commission’ sinterpretation of the GT CA wassoon challenged by afederally
designated D.C. Code offender who was deprived of street time credit when his parole was revoked.
Joseph Michael Tyler instituted thischallenge by means of ahabeas corpuspetitioninfederal district

court in Alaska after his parole wasrevoked in early 1988. The district court denied relief, and the

! IntheNational Capital Revitalization and Self-Government Improvement Act of 1997, Pub.
L.No. 105-33(“Revitalization Act”), 811201, 111 Stat. 712, 734 (1997), Congress provided, among
other things, for the transfer of the District’s prison system to federal authority. By December 31,
2001, Lorton Correctional Complex is to be closed and al Lorton inmates — D.C. Code felony
offenders—areto betransferred to facilities operated or contracted for by the Bureau of Prisons. See
D.C. Code § 24-1201 (2000 Supp.). For purposes of thisopinion it isnot necessary to addressthe
potential impact of the changes wrought by the Revitalization Act on the claims of the parties, and
we refrain from doing so.
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Court of Appeals for the Ninth Circuit affirmed in Tyler v. United Sates, 929 F.2d 451 (9" Cir.
1991). Invoking the “cardinal rule’ of statutory construction that repeals by implication are
disfavored,?and specifically rgjectingtheD.C. Corporation Counsdl’ sstatutory analysisas* cursory,”
“ill-conceived” and “overly simplistic,” id. at 456, the Ninth Circuit held that “the GTCA did not
impliedly repeal the longstanding requirement of section 24-206 that parole violators forfeit their
street time.” 1d. at 457. The court further held that Tyler was not entitled to retain credit for his
street time merely because prisonersin the District did not lose street time upon revocation of their
parole: “We cannot seriously entertain an argument that an erroneous statutory interpretation should

be perpetuated ssimply because it would favor a prisoner who has not yet benefited fromit.” Id.

Despite the decision in Tyler, the Corporation Counsel neither abandoned itsinterpretation
of the GTCA nor sought a clarifying statutory amendment from the Council. See Noble, 693 A.2d
at 1102-03. Instead, the Corporation Counsel continued to adhere to the view that the Council
implicitly repealed the street time forfeiture provision of 8 24-206 (a) when it enacted the GTCA.
For its part, the Department of Corrections also ignored Tyler and continued to credit prisonersin

its custody with street time notwithstanding the revocation of their parole.

For severa yearsafter Tyler theissue of implied repeal of § 24-206 (a) by the GTCA did not
come before this court. In afew habeas corpus cases brought by federally designated prisoners,

judges of the Superior Court agreed with the District that the GTCA abrogated the street time

2 |d. at 454. See Morton v. Mancari, 417 U.S. 535, 550 (1974) (“In the absence of some
affirmative showing of an intention to repeal, the only permissible justification for a repea by
implication iswhen the earlier and later statutes are irreconcilable.”).
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forfeiture provision of § 24-206 (a). See, e.g., Beaty v. Ridley, No. SP 138-93 (D.C. Super. Ct. Jan.
26, 1993). None of those decisions, however, were appealed. Our opinions did contain dicta
suggesting that we would agree with the District’ s position. See Franklin v. Ridley, 635 A.2d 356,
358 (D.C. 1993); Luck v. District of Columbia, 617 A.2d 509, 514 and 514 n. 6 (D.C. 1992). The
Luck court commented that the alternative construction of the GTCA approved in Tyler was
“plausible” but “curious.” Id. However, the court also stated in Luck that we adhere strongly to the
canon of statutory construction that repeal sby implication aredisfavored, and that wewould deviate

from that canon “only in exceptional cases.” Id.

The issue was finally joined in alawsuit commenced in 1995 in the United States District
Court for the District of Columbiaby afederally designated prisoner named Matthew Noble. The
district court granted Noblehabeas corpusrelief, holding that the GTCA impliedly repeal ed § 24-206
(a) and required the Commission to credit Noblefor time he spent on parolefor aD.C. offenseeven
though his parole had been revoked. See Noble v. United Sates Parole Comm'n, 887 F. Supp. 11
(D.D.C.1995). Onappeal, however, the United States Court of Appealsfor the District of Columbia
Circuit certified the question of implied repeal of 8 24-206 (a) to thiscourt for resolution. See Noble
v. United Sates Parole Comm’'n, 317 U.S. App. D.C. 304, 82 F.3d 1108 (1996). The D.C. Circuit
found that there was no controlling precedent in our decisions and that we had “ sent mixed signals”
regarding theimplied repeal question in Luck and Franklin. 1d., 317 U.S. App. D.C. at 307-08, 82

F.3dat 1111-12.

A division of this court answered the certified question in United States Parole Comm'n v.
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Noble, 693 A.2d 1084 (D.C. 1997). The following year the en banc court adopted the division’s
opinion. See 711 A.2d 85 (D.C. 1998) (en banc). Agreeing with the Ninth Circuit’s 1991 decision
in Tyler, we held that the Council did not repeal § 24-206 (a) by implication when it enacted the
GTCA, and that the District had therefore erred in crediting prisoners with street time after their

parole had been revoked. Noble, 693 A.2d at 1095.

Because this court was addressing only the narrow question of law certified to it by the D.C.
Circuit, wewere not called upon in Nobl e to decide whether our ruling would apply “retroactively.”
We expressed no opinion on that issue, though we recognized that prisoners might claim to have
relied upon the Department of Corrections regulation which credited them with street time despite
the revocation of their parole. Flagging the question of whether Matthew Noble himself had a
legitimate reliance interest in that regulation, however, we observed that this was not a case of
unconstitutional ex post facto legislation, because the legislature had not “given credits toward
completion of a sentence and then taken them away” retroactively. Id. at 1104. We also noted that

the Ninth Circuit issued itsdecision in Tyler over two years before Noble s parolewasrevoked. 1d.

The Department of Corrections undertook to comply with our en banc ruling in Noble and
the street time forfeiture requirement of 8§ 24-206 (@) by recal culating the sentences of al parole
violators who were still in custody. The District exercised its enforcement discretion not to
reincarcerate inmates who had been released from custody (either on re-parole or because their
sentences had expired) based on erroneously awarded street time credit. Nonethel ess, as appellants

emphasize, the practical effect of the Department’s belated decision to rescind street time in
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accordance with § 24-206 (a) was to add months or years to the sentences of upwards of one

thousand former parolees who were still subject to the Department’ s authority.?

Meanwhile, theD.C. Circuit remanded Matthew Noble' shabeas corpus petitionto thedistrict
court for resolution in light of our decision. The district court held that Noble could not complain
about the application of our ruling to him, because as a federal prisoner he had no legitimate
expectation otherwise, since the Commission had never credited D.C. Code offenders in federal
custody with street time following revocation of their parole. Accordingly the district court denied
Noble's habeas corpus petition. See Noble v. United States Parole Comni'n, 32 F. Supp. 2.d 11
(D.D.C. 1998). Indictum, however, the court opined that the District ought not to apply our ruling
in Nobleretroactively toinmatesunder itssupervision, sincethose personsdid have“theright torely

on the District of Columbia’s prior interpretation of itsown laws.” 1d. at 14.

® The subtraction of improper street time credit extended what the affected prisoners
previously had been told was their full term, and also resulted in later dates for mandatory release
from prison. The recalculation did not necessarily mean longer periods of incarceration, however.
Prisonerswho, with street time credit, were about to be rel eased did remain incarcerated longer than
they had expected. Otherwise, where parol e rehearing dates had al ready been scheduled (prior tothe
former mandatory rel ease date), those rehearing dateswere not changed. Where no parolerehearing
had been scheduled prior to the former mandatory rel ease date, the prisoner’ sfilewasreviewed (by
the Parole Board or, following a transfer of jurisdiction, by the Commission) to determine if are-
parole hearing was warranted. Thus, the District contends, “there [has been] in place a process by
which, on acase-by-casebasis, the equitiesregarding particul ar prisoners can beweighed against the
threat they pose to public safety in determining whether release is proper.”

We nonetheless fully appreciate, as appellants argue, that even if the effect of the sentence
recal culation required by Noblewasmitigated by rel easefrom prison, the extension of the paroleterm
(and the concomitantly increased risk of revocation and reimprisonment) in itself represented a
substantial restriction on liberty.
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On appeal onceagaintotheD.C. Circuit, Noble argued on equal protection groundsthat our
ruling in his case should not be applied retroactively to him, because it was not being applied
retroactively to former D.C. prisoners whose sentences had expired “early” after the Department of
Corrections mistakenly credited them with street time despite the revocation of their parole. The
appeals court rejected this argument even assuming that Noble was similarly situated to D.C.
prisoners, “because the difficulty of rearresting inmates who have already been released would
provide arational basis for the disparate treatment.” Noble v. United Sates Parole Comm'n, 338
U.S. App. D.C. 362, 364, 194 F.3d 152, 155 (1999). Furthermore, the court stated, “[n]either
authority nor common sense support the proposition that if the government erroneously confers a
benefit on some peopl e, then other people have a Constitutional right to receive the sasmewindfall.”

Id. The court affirmed the denial of Noble' s habeas petition.

Elsewhere, another federally designated D.C. Code offender named James F. Johnson
challenged the retroactive application of our decision in Noble as aviolation of due process rather
than equal protection, on the theory that Noble effected an unforeseeable, after-the-fact increasein
the statutorily authorized degree of punishment for D.C. offenses. In Johnson v. Kindt, 158 F.3d
1060 (10" Cir. 1998), the court of appeal s rejected that challenge. The court agreed that retroactive
operation of an unforeseeablejudicial enlargement of acriminal statutewould viol ate due processby
depriving defendants of fair warning of the penal consequences of their acts. Seeid. at 1063.
However, the court stated, the test of unforeseeability for purposes of due process is whether the
judicial construction of the statuteis* unexpected and indefensible by referenceto thelaw which had

been expressed prior to the conduct at issue.” 1d. (quoting Bouiev. City of Columbia, 378 U.S. 347,
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354 (1964)). “Unforeseeablejudicial decisionsinclude expansion of astatute narrow and preciseon
its face beyond [its] terms, . . .; the overruling of precedent, . . .; or when ‘an in—depth inquiry by a
dedicated and educated student of [the relevant] law would have reveal ed nothing to foreshadow the
[controlling court] opinion,’...” Johnson, 158 F.3d at 1063 (citations omitted). Inlight of theearly
disagreement between federal and District authoritiesover the proper construction of the GTCA, and
the Ninth Circuit’ sdecisionin Tyler holding that § 24-206 (&) remained in effect, the Tenth Circuit
stated that it was*foreseeabl ethat the Commission’ sview would ultimately prevail.” Id. Inaddition,
the court said, our decision in Noble “did not expand a narrow and precise legislative provision or
overrule controlling precedent. Moreover, elementary legal research would have revealed the
principlethat repealsby implicationaredisfavored.” 1d. The Tenth Circuit accordingly found nodue
process bar to the retroactive application of our holding in Noble that the GTCA did not repeal the

street time forfeiture provision of § 24-206 (a).

LikeMatthew Nobleand JamesF. Johnson, appel lantsin the present case were reimprisoned
after violating the conditions of their parole during the interregnum between the enactment of the

GTCA in 1987 and the decision in Noble adecadelater.* However, unlike Noble and Johnson, who

* Appellant Randall Patrick Martin was sentenced in 1992 to two to six years for attempted
distribution of cocaine. He was released on parolein 1995. In February 1998, the D.C. Board of
Parole issued a parole violator warrant for Martin, because Martin had been charged with assaullt.
The Board revoked Martin’s parole in April 1998 after a hearing. Crediting him with his accrued
street time, the Department of Corrections advised Martin that his sentence would terminate the
following month, in May 1998. In the wake of our en banc decision in Noble, however, the
Department rescinded Martin’s street time credit shortly before he was scheduled to be released.
Martinremainedin prisonfor eight monthsbeforehewasre-paroled, and thelossof street time credit
effectively added more than two years to the time he spent serving his sentence.

Thefacts of appellant Mark Childs' scasearesimilar. Childswas sentencedin 1993to 16to
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wereinfederal custody, appellants were in the custody and under the supervision of local agencies,
the D.C. Department of Corrections and the D.C. Board of Parole. When their parole was revoked,
appellants were officially informed by the Department of Corrections that, in accordance with its
administrative regulation and thethen prevailing local understanding of the GTCA and § 24-206 (a),
they would retain credit against their sentences for street time accrued while on parole prior to
revocation.®> But in response to our decision in Noble, the Department of Corrections recomputed

appellants sentences by subtracting their street time credit.

Seeking to limit the resultant lengthening of the time that they would spend serving their
sentences, appellantsfiled petitionsfor writs of habeas corpusin the Superior Court challenging the

District’ sretroactive application of Nobletothem. Those petitionsweredenied, and on consolidated

48 months for attempted distribution of cocaine, and he was paroled (apparently for a second time)
in June 1997. The Parole Board revoked Childs's parole after ahearing in April 1998 based on his
failureto meet with hisparole officer. The Department of Corrections cal culated that with credit for
street time, Childs would be released from prison no later than June 1998. Following our en banc
decisionin Noble, however, the Department recomputed Childs ssentence. Childsremainedinprison
until hewasre-paroledin July 1999. Histotal sentencewasextended two and ahalf yearsto January
2001.

Appellant Maurice Delane Davis was sentenced in 1991 to 30 to 90 months for attempted
distribution of cocaine. In April 1997, the Parole Board revoked Davis's parole for reasons not
disclosed in the record before us and ordered that he be released on his mandatory release date in
December 1998. Subsequently, in compliance with Noble, the Department of Corrections voided
Davis s110 days of street time credit and added the time to his mandatory release date. Daviswas
denied re-parole because of his“extensiverecord of repetitive criminal behavior, including robbery,
other assaultive conduct, and multiple escapes;” a history of parole violations including criminal
conduct; and the ultimate evaluation that he was “too serious a risk to merit a further release on
parole.”

®> To beprecise, the Department of Corrections credited appellants and other paroleviolators
with street time accrued up until the issuance of their parole violation warrants, but not for time on
parole between the issuance of the warrants and the ultimate revocation of parole.
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appeal adivision of this court affirmed with one judge dissenting. We vacated the decision of the
division and granted rehearing en banc, in order to reconsider the propriety of applying Noble to
appellants and others similarly situated in conjunction with areconsideration of the basic principles

governing retroactive application of decisions of this court that announce “new” rules of law.

DISCUSSION

Emphasizing that Nobleinvalidated aformal regul ation of the Department of Correctionsand
reversed the understanding, in the District of Columbiaat least, that revocation of parole entails no
loss of street time credit, appellants urge usto declare our holding in Nobleto be purely prospective
in effect, i.e., not applicable to persons who committed their offenses before the issuance of our
decision. Appellants argue that in light of widespread reliance on the District’s pre-Noble
interpretation of the GTCA, any retroactiveapplication of Noble’ s* new ruleof law” would beunfair
and contrary to thiscourt’ sequity-based retroactivity jurisprudence. Appellantsalso arguethat since
the practical impact of Noble wasto increase the potential punishment for commission of acriminal
offense, any retroactive application of that decision would violate the Constitutional prohibition

against ex post facto laws and amount to adenial of due process of law.

Appellants advocate these positionswith admirable force and imagination, but in the end we
arenot persuaded. Taking appellants argumentsinreverseorder, whichwethink analytically useful ,
weconcludefirst that nothinginthe Constitution requiresthat our ruling in Noblebelimited to purely

prospective application. The Constitutional proscription of ex post facto laws applies only to
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retrospective legislation. That proscription therefore has no bearing on this case, inasmuch as the
street timeforfeiture provision of § 24-206 (a) went into effect |ong before appel lantscommitted their
offenses and was never repealed. Appellants cannot base an ex post facto claim on the existence of
an administrative regulation that purported to preserve street time credit after revocation of parole,
because insofar as that regulation was contrary to the express command of § 24-206 (a), it was

invalid.

The Due Process Clause does not bar retroactive enforcement of Noble either, because our
decision in that case, even if contrary to the District’s position and not expected by appellants or
others in the District, was not unforeseeable. Rather, in rgecting the argument that the GTCA
impliedly repealed the street time forfeiture provision of § 24-206 (&), Noble employed accepted
principles of statutory interpretation and approved the same construction of the GTCA that the
United States Parole Commission adopted when that legislation first took effect, and that the Ninth
Circuit endorsed in 1991. In the decade between the enactment of the GTCA and our decision in
Noble, it wasforeseeable to every D.C. Code offender that revocation of parole might result inloss
of street time pursuant to 8 24-206 (a) notwithstanding the GTCA, depending on whether the
offender was designated to the custody of federal or District authorities, or on whether the federal

or the District view of the effect of the GTCA ultimately prevailed.

We also conclude that equitable considerations such as those advanced by appellants do not
justify prospective-only operation of Noble. Taking this occasion to reconsider our retroactivity

jurisprudence and conformit to that of the Supreme Court, we adopt today afirmrule of retroactivity
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for our decisions expounding District of Columbia law. Our holding in Noble was a definitive
statement of that aw, and of what the Council did and did not do when it enacted the GTCA.. Inthe
absence of any due process or other Constitutional impediment to retroactive application of our

holding, we have no warrant to exempt the parties before us from the law that governed them.

A. Constitutional Challengesto Retroactivity

1. Prohibition Against Ex Post Facto L aws

In response to our decision in Noble, the Department of Corrections stopped abiding by its
1988 regulation which preserved street time credit following revocation of parole, and started
applying therulethat prisonersforfeited their street timewhentheir parolewasrevoked. Appellants
argue that the 1988 regulation was the law in effect when they committed their offenses, and that
therefore the Department’ sretroactive application of anew rule which madetheir punishment more
onerous by deprivingthem of street timecredit infringed the Constitutional prohibition against ex post

facto laws.

Retroactive application of alaw that imposesagreater punishment than thelaw in effect when
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the crime was committed is forbidden by the Ex Post Facto clauses of the Constitution.® See Lynce
v. Mathis, 519 U.S. 433, 439-41 (1997); Weaver v. Graham, 450 U.S. 24, 28-29 (1981). A statute
retroactively increasing the penalties imposed upon revocation of parole would fall within the
prohibition, see Johnson v. United Sates, 529 U.S.694, 701 (2000). And since administrative
regulationsthat are validly promulgated pursuant to statutory authority have the force and effect of
statutes, see Dankman v. District of Columbia Bd. of Electionsand Ethics, 443 A.2d 507, 513 (D.C.
1981) (en banc), we agree with appel lantsthat anew regul ation which enhances punishment beyond

what was formerly authorized by avalid penal regulation is within the ex post facto prohibition.

These principlesare of no avail to appellants, however, because our holding in Noble means
that the regulation promul gated by the Department of Correctionsin 1988 wasnot avalid regul ation.
When this court interpreted the GTCA in Noble, we did not “undo” its repeal of the street time
forfeitureprovision of 8 24-206 (a); rather, we declared that the GTCA never effected arepeal of that
provision, and that 8 24-206 (a) continued in full force and effect after the GTCA was enacted. See
Riversv. Roadway Express, Inc., 511 U.S. 298, 312-13 (1994) (“A judicial construction of a statute
isan authoritative statement of what the statute meant before aswell as after the decision of the case
giving riseto that construction.”); see also United Statesv. McKie, 315 U.S. App. D.C. 367, 371,73
F.3d 1149, 1153 (1996) (“a decision interpreting a statute does not change the statute but rather
interpretsthe law as enacted by the legislature”). The 1988 regulation was, therefore, invalid from

its inception because it was directly contrary to the governing statutory language, namely, the

® U.S. Const., Art. 1,89, cl. 3; Art. |, 8 10, cl. 1. The Ex Post Facto clauses are directed at
legidative enactments, not judicial decisions. See Frank v. Mangum, 237 U.S. 309, 344 (1915).
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provision in 8 24-206 (@) that required forfeiture of street time upon revocation of parole. The
Department of Corrections had no authority to abrogate 8 24-206 (a), and the Department’s
correction of its erroneous interpretation of that law was not the same thing as a change in the law.
The corrective action therefore did not run afoul of the ex post facto taboo. “[A]n agency
misinterpretation of a statute cannot support an ex post facto claim. . .. ‘The ex post facto clause
of the Constitution does not give [appellants] a vested right in such an erroneous interpretation.’”
Caballery v. United Sates Parole Comm'n, 673 F.2d 43, 47 (2d Cir. 1982) (quoting Mileham v.

Smmons, 588 F.2d 1279, 1280 (9" Cir. 1979)).”

2. DueProcess

Appellants have a second string to their Constitutional bow, and with it they aim their arrow
directly at this court’s decision in Noble. Citing Bouie v. City of Columbia, 378 U.S. 347 (1964),
appellants argue that our construction of the GTCA in Noble was so unexpected and contrary to the
prevailing view that it would offend due process to apply our holding retroactively. In Bouie the
Supreme Court overturned convictions under a state criminal trespass statute because the state
supreme court’ s unforeseeabl e and retroactive” expansion of the statute constituted “ adeprivation

of the right of fair warning” guaranteed by due process. Id. at 352. The Court reasoned that “an

" Accord, Metheny v. Hammonds, 216 F.3d 1307, 1310-11 (11™ Cir. 2000); Stephens v.
Thomas, 19 F.3d 498, 500 (10" Cir. 1994); Cortinasv. United States Parole Comm' n, 938 F.2d 43,
46 (5" Cir. 1991); Glenn v. Johnson, 761 F.2d 192, 194-95 (4™ Cir. 1985); Lerner v. Gill, 751 F.2d
450, 457 (1% Cir. 1985). Seealso Crowley v. Landon, 780 F.2d 440, 444 (4™ Cir. 1985) (no ex post
facto violation where court construes existing law which had been erroneously applied, since no new
law is being applied retroactively).
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unforeseeablejudicial enlargement of acriminal statute, applied retroactively, operatesprecisely like
an ex post facto law. . . . If astate legidature is barred by the Ex Post Facto Clause from passing
such alaw, it must follow that a State Supreme Court is barred by the Due Process Clause from
achieving precisely thesameresult by judicial construction. . .. If ajudicial constructionof acriminal
statuteis* unexpected and indefensible by reference to thelaw which had been expressed prior to the
conductinissue,” it must not be given retroactive effect.” Id. at 353-54 (citationsomitted). Seealso
Marks v. United States, 430 U.S. 188 (1977), where, following Bouie, the Court held that due
process barred retroactive application of the Court’'s own recent decision announcing new
Constitutional standards for obscenity prosecutions which relaxed requirements that the Court had
enunciated in aprevious decision. Although Bouie and Marksinvolved thejudicial enlargement of
criminal liability, the reasoning of those cases applies equally to the judicia enlargement of
punishment for existing offenses such as appellants allege this court accomplished in Noble. See
Johnson v. Kindt, 158 F.3d at 1063; Helton v. Fauver, 930 F.2d 1040, 1045 (3d Cir. 1991). But see
United States v. Newman, 203 F.3d 700, 702 (9™ Cir. 2000) (holding that due process principles of

Bouie are not applicable to after-the-fact increase in degree of punishment).

Thereisforceto appellants’ argument. Prior to Noblethe prevailing view inthisjurisdiction
—asexpressed in legal opinionsand briefs of the Corporation Counsel, aregulation promulgated by
the Department of Corrections, decisions of the Superior Court, dictain two opinions of this court,
and the first district court decision on Matthew Noble's habeas petition — was that the GTCA
impliedly repealed the street time forfeiture provision of § 24-206 (a). The Department of

Corrections officially informed prisoners who were recommitted to its custody after the revocation
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of their parole that they would retain credit for their street time. Over the course of a decade the
Department calculated the sentences of thousands of prisoners in accordance with that rule.

Although in Noble the D. C. Circuit deemed the issue a clouded one on which we had sent “mixed
signals,” 317 U.S. App. D.C. at 308, 82 F.3d at 1112, we must give appellantstheir due: our decision
in Noble, though ultimately 8-1 against implied repeal, contradi cted expectationsin the District that

were encouraged by authoritative pronouncements and that were reasonably held.

Under Bouie, however, the due process issue turns not solely on whether Noble was
unexpected, but on whether it was “ unexpected and indefensible by reference to the law which had
been expressed prior to the conduct inissue.” Bouie, 378 U.S. at 354. The question, in short, is
whether our decision was so unforeseeabl e that appellantshad no fair warning that it might come out
theway it did. Thisisastringent test; for courtsfrequently and inevitably issuelegal rulingsthat are
more or less unanticipated — particularly to those on the losing side — but that are routinely and

properly applied to the parties in whose cases the rulings come.®

8 Asthe Supreme Court has explained:

The essence of judicial decisionmaking — applying general rules to
particular situations — necessarily involves some peril to individual
expectations because it is often difficult to predict the precise
application of agenera ruleuntil it hasbeen distilledinthecrucibleof
litigation. SeelL. Fuller, MORALITY OF LAW 56 (1964) (“No system
of law —whether it be judge-made or legidlatively enacted — can be so
perfectly drafted as to leave no room for dispute’).

Riversv. Roadway Express, Inc., 511 U.S. at 312.
The recent decision of the Supreme Court in Johnson v. United Sates illustrated the

proposition that unexpected — but not indefensible or unforeseeable — rulings will be applied
retroactively even where the effect is to sanction increased criminal punishment. In that case the
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We agree with the Tenth Circuit’ s conclusion in Johnson v. Kindt that our decisionin Noble
was not unforeseeable in the Bouie sense. Noble did not overrule a previous decision of this court.
Cf. Marks, 430 U.S. at 195-96. Nor did Noble employ indefensible or even novel legal reasoning;
our decision wasgrounded on the well established principle of statutory construction that repeal sby
implication arestrongly disfavored. And both the holding and therational e of Noblewereforecasted
explicitly by the 1991 opinion of the Ninth Circuit in Tyler, “the only appellate decision that directly
addressed theissue” prior to our decision. Johnson v. Kindt, 158 F.3d at 1063. Cf. Rosev. Locke,
423 U.S. 48, 53 (1975) (distinguishing Bouie because “[ o] ther jurisdictions had already reasonably
construed identical statutory language to apply to such acts’); United States v. Newman, 203 F.2d
at 703 (“even if Bouie applies here, no due process violation occurred because the decision. . . was
reasonably foreseeabl e given the circuit split on the meaning of” the statutein question). Imagineif,
at any time prior to Noble, appellants had asked their lawyers to examine the state of the law and
advise them as to whether the GTCA repealed the street time forfeiture provision of § 24-206 (a).
On the ultimate merits of that question, reasonable lawyers could have differed, asin actuality they
did; but a competent lawyer would have warned appellants that the issue was controverted and
unresolved, that implied repeal saredisfavored, and that the GTCA might eventually be construed not

tolimit 8§24-206 (a). Appellantswould have beenwarned, inother words, that despitethe enactment

Court construed the Sentencing Reform Act of 1984 to authorize adistrict court to impose a second
term of supervised release (aform of supervision analogousto parole) after revocation of the first
term. The Court upheld the imposition of a second term of supervised release in the case before it
even though the Court agreed that “ the power to impose another term of supervised rel easefollowing
imprisonment [is] apower not readily apparent from thetext” of the statute; the Court conceded that
its construction of the statutory language was “unconventional;” and the Court acknowledged that
courts of appeals in nine federal circuits had ruled, contrarily, that the statute did not permit
imposition of post-revocation supervised release. See Johnson, 529 U.S. at 698,698 n.2, and 706.
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of the GTCA, the issuance of implementing regulations by the Department of Corrections, and the
seemingly uniformviewsof officialsin the District, revocation of parole might turn out to entail loss

of street time after all.

The preceding discussion might suggest that appellants and other D.C. Code offenderswere
only theoretically on notice that § 24-206 (a) might require forfeiture of street time. We think that
isnot so. D.C. Code offenders were given actual warning of our eventual holding in Noble by the
actionstaken by the United States Parole Commission after the GTCA took effect. PursuanttoD.C.
Code § 24-425, the Attorney General could and frequently did place offenders under federal rather
than District supervision. SeeDistrict of Columbiav. Cooper, 483 A.2d at 322 (D.C. prisonershave
“no legitimate expectation” that they will remainin D.C. prisonfacility); Curry-Bey v. Jackson, 422
F. Supp. at 933 (no “justifiable expectation” to be considered for parole by D.C. Board rather than
Commission). It was no secret that D.C. Code offenders who found themselves under federal
supervisionweredivested of their street timeif their parolewasrevoked becausethe Commissiondid
not agree with the District that the GTCA repealed the street time forfeiture provision of § 24-206
(a). D.C. Code offenders were, therefore, on actual notice that under § 24-206 (a) they might lose
street time upon revocation of parole, notwithstanding the GTCA, at least in the event that the
Attorney Genera designated them to servetheir prison sentencesin federal facilities. It followsthat
D.C. offenders were on notice that the law in this area was unsettled, and that the disagreement
between the Commi ssion and the District might one day be settledinfavor of the Commission’ sview,

asin Nobleit was.
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It is true that prisoners placed in the custody of the Department of Corrections after
revocation of their parole were officially told that they would receive credit for their street time.
Appellants argue that those prisoners understandably relied on what they were told as they planned
for their releasefrom prison and theend of their sentences. Their reasonabl e expectationswereraised
and then frustrated when the Department of Corrections corrected their sentences by subtracting
street time credit in compliance with Noble. Thiswasindeed regrettable. Cf. Breest v. Helgemoe,
579 F.2d 95 (1% Cir. 1978) (prospect of release on date certain may “assume a real and
psychologically critical importance” to prisoner). That fact doesnot, however, mean that Noblewas
unforeseeabl e within the meaning of Bouie, or — absent “ other, more tangible prejudice,” Lerner v.
Gill, 751 F.2d 450, 459 (1% Cir. 1985) —that the belated correction of sentences otherwise violated

due process.

The genera ruleisotherwise. An expectation of early release from prison (or from service
of asentence) that isinduced not by avalid statute or regulation but by the mistaken representations
of officials does not without more giveriseto aliberty interest entitled to protection under the Due
Process Clause. See Jago v. Van Curen, 454 U.S. 14, 17-19 (1981) (rescission without hearing of
prisoner’s promised parole prior to his release held not violative of due process). “Only in rare
circumstances have courtsallowed the misconstructions of officialsto estop the proper execution of
state or federa law, and such cases have involved prejudice and harm beyond frustrated
expectations.” Lerner, 751 F.2d at 459; see also Office of Pers. Mgmt. v. Richmond, 496 U.S. 414,
423 (1990); Heckler v. Community Health Servs. of Crawford County, Inc., 467 U.S. 51, 60 (1984).

Thus, itisawell established rulethat aprisoner hasno constitutional right to object to the correction
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of amiscal culation of hissentence. See, e.g., United Satesv. Merritt, 478 F.Supp. 804, 807 (D.D.C.
1979) (* A convicted person will not be excused from serving his sentence merely because someone
inaministerial capacity makes amistakewith respect to itsexecution.”)® Rather, “[t]he public have
rightsin such matterswhich it is beyond the power of the public officer to barter away,” Leonard v.
Rodda, 5 App. D.C. 256, 270 (1895). The offender’ s expectation and reliance interestsin sentence
mistake cases are ordinarily trumped by the strong public interest in crime prevention, see United
Satesv. Salerno, 481 U.S. 739, 750 (1987), public safety, see Pell v. Procunier, 417 U.S. 817, 822-

23 (1974), and punishing criminals, see Bearden v. Georgia, 461 U.S. 660, 669 (1983).

We conceive of the possibility that, under “extreme” circumstances, a belated correction of
a sentence might be “so unfair that it must be deemed inconsistent with fundamental notions of
fairness embodied in the Due Process Clause.” DeWitt v. Ventetoulo, 6 F.3d 32, 35 (1% Cir. 1993).
In Noble this court alowed for the possibility that this substantive due process concern might be
implicated if the District were to reincarcerate ex-offenders whose sentences had been deemed

satisfied and who had readjusted to society. See 693 A.2d at 1105 (citing Johnson v. Williford, 682

° Cf. Bozzav. United Sates, 330 U.S. 160 (1947). Inthat case, involving judicial rather than
administrative correction of an invalid sentence, the Supreme Court stated:

The Constitution does not require that sentencing should be a game
inwhich awrong move by thejudge meansimmunity for the prisoner.
In this casethe court only set aside what it had no authority to do, and
substituted directions required by the law to be done upon the
conviction of the offender.

Id. at 166-67 (citationsomitted). Seealso United Satesv. Campbell, 985 F. Supp. 158, 160 (D.D.C.
1997) (“acourt not only can, but must, increaseapreviously imposed sentenceif that sentenceislater
found to be statutorily invalid”).
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F.2d 868, 871-73 (9" Cir. 1982)). That particular situation is not before us, however, since the
District has chosen not to re-arrest persons who were previously granted unconditional release.
Appellants do not contend that across-the-board retroactive application of Noble to personsstill in
the custody of the Department of Correctionswould violate substantive due process, nor could they
plausibly do so. As much as there are substantial questions about how the requirements of
substantive due process apply to the correction of sentences,’® one thing is certain. Only the most
egregiouscase, involving for examplegovernmental cul pability and unusual prejudicetotheaffected
prisoner, would support a substantive due process claim. No such claim has been asserted in this
case, nor have we beentold that any D.C. prisoner has asserted such aclaimin any other post-Noble
case. The mere fact that we can conceive of the bare possibility that a prisoner in unusual
circumstances might haveasubstantivedueprocessclaimisnojustificationfor prohibiting thegenera

recomputation of sentences in accordance with Noble.

Finally, our conclusionthat retroactive application of Noblecomportswith due processisnot

undermined by the possibility that some prisoners may have sustained actual prejudice asaresult of

19 In Johnson v. Williford, supra, the Ninth Circuit held that equitable estoppel and due
process precluded the government from revoking the parole of afelon who was convicted under a
statute requiring a minimum ten year prison term without the possibility of parole, but who was
released on parolefor fifteen monthsbefore the error was discovered. But see Hawkinsv. Freeman,
195 F.3d 732 (4™ Cir. 1999) (en banc), where the Fourth Circuit held that reincarceration of a
mistakenly released petitioner who spent two exemplary years on parole did not viol ate substantive
due process, because the petitioner had no fundamental liberty interest in retaining freedom granted
in error and his reimprisonment was not so outrageous as to shock the conscience. See generally
Timothy P. Lyden, Note, If the Parole Board Blunders, Does the Fourteenth Amendment Set the
Prisoner Free? Balancing the Liberty Interests of Erroneously Released Prisoners, 88 GEO. L. J.
565 (2000) (criticizing Hawkins methodol ogy and outcome, and recommending a balancing test to
resolve substantive due process claims of erroneously released prisoners).
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reliance on the pre-Noble misunderstanding of thelaw inthe District. Appellants’ principal clamin
thisregard is that there may be some cases in which the Board of Parole would not have revoked
parole at al if it had known that forfeiture of street time would result. Appellants rely on the
concession of the District (madeinitsstatement supporting rehearing en bancin Noble) that “in cases
where the parolee had spent years successfully on parole before incurring technical or minor
violations of parole, such asfailureto keep an appointment with aparol e officer (as opposed to new
crimina violations), theBoard might haverevoked parol e based on the understanding that the parolee
was entitled to street time, but might not have revoked parole if the parolee faced years more
incarceration without the street time credit.” Such parolees would have been prejudiced by the
Board’ s misapprehension of thelaw if our post-revocation decision in Nobleresulted in their actual

incarceration for longer than the Board intended.™

This possibility of actual prejudice in afew cases does not require us to conclude that due
process bars retroactive application of Noble in all cases. There is another remedy. If the Board
would not haverevoked paroleinaparticul ar case but for itsmisapprehension of thelaw, itsdecision

would be vulnerable to achallengein court for abuse of discretion. “‘ A district court by definition

1 We have no hard data, but we suspect that there were not many cases in which the
retroactive application of Noble actually did thwart the Board’ sintentions. In many cases, the Board
would doubtlesshaverevoked paroleanyway, evenif it had understood that street time might belost,
becausetheviolations of parolewere seriousones. |If therewere casesin which the Board would not
have revoked parole had it had understood that street time might be lost, those cases were
presumably decided during theten-year period beforetheissuancein April 1997 of thepanel decision
in Noble; for even though that decision was challenged, it alerted the Board to the potential
consequence of revocation. But many if not most of the prisonersin those cases should have been
able to complete their sentences without loss of street time credit; especially since the Department
of Correctionsdid not begin to forfeit street time until ayear later, after this court issued itsen banc
order in April 1998 adopting the original majority opinion in Noble.
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abusesitsdiscretion when it makesan error of law,” Koonv. United States, 518 U.S. 81, 100 (1996),
and thesameistrue of the [Board of Parole].” Teacheyv. Carver, 736 A.2d 998, 1004 (D.C. 1999);
see also Hall v. Henderson, 672 A.2d 1047, 1055 (D.C. 1996) (applying “abuse of discretion”
standard to decision of Parole Board). If the Board did abuse its discretion by revoking parole
because of its misunderstanding of the applicablelaw, aremand to the Board (or its successor, since
the Board of Parole was recently abolished™) for anew revocation determination in light of correct

legal principles would be appropriate. Cf. Teachey, 736 A.2d at 1007.*3

B. Non-Constitutional Challengeto Retroactivity

We have concluded that retroactive application of Noble comports with due process. The

12 See D.C. Code § 24-1231 (2000 Supp.), enacted as part of the Revitalization Act, Pub. L.
No. 105-33, § 11231, 111 Stat. 712, 745 (1997).

13 Appellants postul ate other waysin which reliance on the pre-Nobl e understanding might
have caused actual prejudice. Appellants suggest that some defendants might not have pled guilty,
and that some parol ees might not have violated their parole or might have defended morevigorously
and successfully against revocation, if they had known that the consequences of revocation would
includelossof street time. For purposes of due process analysiswe discount these examples. Inthe
first place, they are purely hypothetical and, in our view, highly improbable. Inthe second place, as
explained above, it was o secret to defendantsand parol eesthat forfeiture of street time might occur
upon revocation of parole, if only because federal authorities disagreed with the District over the
issue.

Appellants also suggest that it is possible that some Superior Court judges might have
imposed lighter sentences had they known that parole revocation would entail loss of street time
credit. However, we have been provided no reason to think either that Superior Court judges were
unaware of this contingency or, if they were, that it made a difference given the inability to predict
at sentencing whether a particular defendant will ever face revocation of parole.
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remaining question iswhether equitabl e considerations may yet require usto deny retroactive effect
to our holding in Noble even where the Constitution does not. In other words, though lacking
constitutional justification, are we nonetheless required — are we even permitted — to disregard the
governing law when we happen to think it “fair” to do so, and thusto excuse prisonersfrom serving

thelr statutorily mandated sentences?

1. Non-Retroactivity Under Mendes v. Johnson

Inasking usto exempt Noblefrom “thefundamental ruleof ‘ retrospective operation’ that has
governed ‘judicial decisions . . . for nearly a thousand years,’”** appellants invoke the flexible
approach to retroactivity that the Supreme Court first articulated in Linkletter v. Walker, 381 U.S.

618 (1965)," and that this court adopted in Mendesv. Johnson, 389 A.2d 781 (D.C. 1978) (en banc).

14 Harper v. Virginia Dep’t of Taxation, 509 U.S. 86, 94 (1993) (quoting Kuhn v. Fairmont
Coal Co., 215 U.S. 349, 372 (1910) (Holmes, J., dissenting)). See, e.g., United States v. Schooner
Peggy, 5 U.S. (1 Cranch) 103, 110 (1801). The courts of the District of Columbia historically
adhered to the traditional view of retroactivity. See Jawish v. Morlet, 86 A.2d 96, 97 (D.C. 1952);
Ruppert v. Ruppert, 77 U.S. App. D.C. 65, 68, 134 F.2d 497, 500 (1942).

> |n Linkletter the Supreme Court devel oped a balancing test for determining whether new
rules of criminal law —in that case, the exclusionary rule of Mapp v. Ohio, 367 U.S. 643 (1961) —
would beappliedretroactively in collateral attackson convictions. In Stovall v. Denno, 388 U.S. 293
(1967), the Court held the Linkl etter balancingtest applicableindirect appeal sof criminal convictions
aswell. The Court thereafter extended Linkletter to civil cases, holding in Chevron Oil Company
v. Huson, 404 U.S. 97, 106-07 (1971), that new legal rulescould bedenied retroactive effect if doing
so would avoid injustice or hardship without unduly undermining the purpose and effect of the new
rule.

As we discuss below, Linkletter, Stovall and Chevron have now all been overruled. The
Supreme Court has renounced the flexible balancing test of those casesin favor of areturn to the
traditional rule that judicial decisions are retroactive.



29

In Mendes we held that whether and to what extent a decision of this court announcing a new rule
of law will beretroactiveisamatter of “judicial policy.” Id. at 788. That policy, we stated, requires
“an individualized, case-by-case basis’ analysis of “‘the prior history of the rule in question, its
purpose and effect, and whether retrospective operation will further or retard its operation.’” Id. at
788-89 (quoting Linkletter, 381 U.S. at 629). We identified four “specific criteria’ that the court
would consider in conductingthisanalysis: “ (1) the extent of thereliance of thepartiesontheoldrule
(including the degree of justifiable reliance and the hardship which might result to thelitigantsas a
result of retrospective application); (2) avoidance of altering vested contract or property rights; (3)
the desire to reward plaintiffs who seek to initiate just changes in the law; and (4) the fear of
burdening the administration of justice by disturbing decisions reached under the overruled
precedent.” Mendes, 389 A.2d at 789. These criteria, we stated, were “central” in determining
whether a new rule of law should have “total retroactive aswell as prospective application, partial
retroactive application (i.e., retroactive application of the new rule to the parties to the case in

addition to prospective application), [or] purely prospective application.” 1d.*

Although Mendes itself addressed the retroactive effect of a decision that overruled prior
precedent, we have deemed the principles of that case applicable to non-overruling decisionswhich
otherwise announce a “new rule of law.” The test, we have said, “is whether the rule is a‘clear

break’ from the past, a‘ newly minted principle,” . . . or arulethat an attorney ‘ should have known’

16 Thefour specific criteriaidentified in Mendestilt theinquiry infavor of non-retroactivity.
Theoverall balancing test must, however, takeinto account other pertinent considerations, including
the benefits of retrospective application of the new rule. See Mendes, 389 A.2d at 788 (quoting
Linkletter, 381 U.S. at 629 (court must “weigh the merits and demerits in each case”)).
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was ' about to be changed, because of either judicial or legidativeintimationstothat effect.”” Nimetz
v. Cappadona, 596 A.2d 603, 608 (D.C. 1991) (citationsomitted). Echoing Chevron Qil, 404 U.S.
at 106, we have stated that “[a] court may establish a new rule of law by (1) overruling clear past
precedent, or (2) deciding a matter of first impression in a manner not clearly foreshadowed.”
Sandersv. Sanders, 602 A.2d 663, 669 n.5 (D.C. 1992); accord, Frenchv. District of Columbia Bd.

of Zoning Adjustment, 658 A.2d 1023, 1031 (D.C. 1995).

Appellants argue that our holding in Noble announced a new rule of law subject to the
retroactivity principlesof Mendesbecause—even if Noblewasforeseeableand did not overrule prior
precedent — it decided “a matter of first impression in a manner not clearly foreshadowed” in the
District of Columbia. Thiscourt’ sdecisioninFrenchlendssupport to appellants’ claim.*’ InFrench,
much as in Noble, we overturned a “standard practice” that was supported by an opinion of the
Corporation Counsel, after finding that the opinion was erroneous because it contravened the“plain
language’ of the applicable statute. French, 658 A.2d at 1030-31. Our decision in French was
unquestionably foreseeabl e, giventhat the statutein that case was unambiguous and, we said, “could

not be clearer.” 1d. Moreover, as we acknowledged, “opinions of the Corporation Counsel are not

" Theissuein French concerned the effect of a zoning regulation which provided that no
order of the Board of Zoning Adjustment authorizing the erection or alteration of a structure would
bevalid for longer than six months unless a building permit was applied for within that period. The
property owner in French did not apply for apermit because sherelied on an advisory opinion of the
Corporation Counsel which concluded that the running of the six-month period was tolled by the
filing and pendency of apetitionfor review of theBZA order. Weheld that the advisory opinion was
invalid because it was contrary to a statute which specifically provided that filing of a petition for
review did not stay enforcement of the order. Werefrained from applying that holding to the parties
before us, however, inview of their reliance on the Corporation Counsel’ sopinion. See French, 658
A.2d at 1030-32.
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valid lega authority” and our decision in French did not overrule prior law. Id. at 1031.
Nevertheless, because, we said, “no decision of this court has ever squarely addressed the precise
issue at hand. . . . [and the] Corporation Counsel’ s opinion was issued in 1977 and, until now, has
never been challengedinthiscourt,” id., wereadily concluded in French that our holding “ certainly
decides ‘amatter of first impression in amanner not clearly foreshadowed.’” 1d. (Quoting Sanders,

602 A.2d at 667 n.5).

The same points could be made about Noble, which also rejected a Corporation Counsel
opinion of long standing. Indeed, appellants have a stronger argument that our holding in Noble
resolved a matter of first impression in this jurisdiction and was not clearly foreshadowed. The
Corporation Counsel’ sopinionthat the GTCA impliedly repealed the street timeforfeiture provision
of D.C. Code § 24-206 (a) was embodied in aformal regulation of the Department of Corrections.
That opinion had prevailed in Superior Court. And it was supported by dictain opinions of this
court, including dictathat specifically cast doubt ontheNinth Circuit decisionin Tyler whichrejected
theimplied repeal argument. Moreover, unlikein French, thelanguage of the statutein questionin
Noble (the GTCA) was inconclusive, requiring us to examine the legislative history to interpret it.

See Noble, 693 A.2d at 1088; and seeid. at 1106 et seq. (Schwelb, J., dissenting).

Appellantsfurther arguethat, asin French, thefactorsenumerated in Mendesweigh in favor

of limiting Noble snew ruleof law to purely prospectiveapplication.’® Appellantschiefly emphasize

18 Of thefour factorslisted in Mendes, wethink that only the reliance factor weighsin favor
of non-retroactivity here. The second and third factors — avoidance of altering property or contract
rights, and rewards to plaintiffs who seek to change the law — are not relevant to this case. The
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that for years D.C. Code offenders and District officials alike reasonably relied on the pre-Noble
understanding that revocation of parole would not result in loss of street time, and that prisonersin
the District sustained palpable hardship when the Department of Corrections recomputed and
lengthened their sentences by monthsor yearsin responseto Noble. In Mendesthis court agreed that
“[w]here retroactive application of a new rule would result in substantial disruption of settled
transactionsand/or injusticeto aparty because of reliance on the continued validity of the prior legal
rule especially one of long standing courts are extremely reluctant to accord retroactive effect to
overruling decisions.” Mendes, 389 A.2d at 789. We also stated that the significance of thisfactor
depends in part on “the degree of hardship that the parties before the court, and othersin general,

may sustain as aresult of the retroactive application.” Id. at 790.

Appellantsmay well overstatethe strength of thereliancefactor inthiscase. Disappointment
of expectationsis not the same thing as detrimental reliance. The record does not establish that
appellants(or any other D.C. Code offenderswhowereadversely affected by Noble) actually did rely
to their detriment on the pre-Noble“rule,” in the sense that they irrevocably changed their position,
or would have acted differently if they had known that revocation of parolewould entail lossof street
timecredit. Therecord likewise does not affirmatively establish that any D.C. Code offenderswere

actually pregjudiced because the Board of Parole would not have revoked their parole if it had

fourth factor — the burdensome impact of retroactive changes in the law on the administration of
justice—isrelevant; however, we cannot concludethat it cuts against retroactivity inthiscase. The
District does not complain that retroactive application of Noble has been administratively
burdensome, and the record does not demonstrate that it has been. In point of fact, it could well be
argued that equalizing the treatment of D.C. Code offenders wherever they are incarcerated and
requiring them to serve the sentences which Congress intended them to serve are beneficia to the
administration of justice.
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correctly apprehended the consequences. In contrast, French did present acaseinwhichthe element
of detrimental reliance was clearly established. That said, the reliance factor in this caseis not de
minimis. We think that appellants make a plausible prima facie case, if not necessarily an
overwhelming or unanswerable one, for non-retroactive application of Noble under the principles of

Mendes.

The soundness of those retroactivity principles is, however, in doubt, because “[i]n the
intervening years, the Supreme Court has discarded its previous approach to retroactivity — the very
approach onwhich thiscourt baseditsdecisionin Mendes.” Washingtonv. Guest Services, Inc., 718
A.2d 1071, 1074 (D.C. 1998). We granted rehearing en banc in this case in part to reexamine
whether the retroactivity doctrine of Mendes deserves our continued allegiance. To that

reexamination we now turn.

2. Rethinking Retroactivity

The Mendes court derived its approach to retroactivity from Linkletter, the casein which the
Supreme Court abandoned its historic adherenceto the rule that judicial decisions necessarily apply
retrospectively and adopted instead of that rule atripartite balancing test. Pursuant to that test, the
retroactive application of anew ruleof law turned ontheresultsof ajudicial inquiry into the purpose

of the new rule, the extent of reliance on prior understanding of the law, and the effect of retroactive
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application ontheadministration of justice.”® SeeLinkletter, 381 U.S. at 629, 636; Sovall, 388 U.S.
at 297; Chevron QOil, 404 U.S. at 106-07. The underlying premise of Linkletter and its progeny was
that the courts “are neither required to apply, nor prohibited from applying, a decision
retrospectively” and must therefore “weigh the merits and demerits [of retroactive application of a

new rule] in each case,” Linkletter, 381 U.S. at 629.

We need not trace the evolution of retroactivity doctrinein the Supreme Court in detail. As
Judge Mack, the author of the mgjority opinion in Mendes, observed for the court in Kirk v. United
Sates, 510 A.2d 499 (D.C. 1986), “[t]he outcome of the [Linkletter] balancing test varied
considerably,” and there was widespread criticismthat it “rested on no principled basis.” Id. at 505.
Justice Harlan spoke for many both inside and outside the Supreme Court when he concluded afew
years after Linkletter that “*[r]etroactivity’ must be rethought.” Desist v. United Sates, 394 U.S.

244, 258 (1969) (Harlan, J., dissenting).

It was not long before a majority of the Supreme Court agreed with Justice Harlan, and by
1993, Linkletter was overruled and its retroactivity doctrine swept away. The Supreme Court has
summarized the change that took place by saying that “[w]hileit was accurate in 1974 to say that a
new rule announced in ajudicia decision was only presumptively applicable to pending cases, we
have since established afirm rule of retroactivity.” Landgraf v. US Film Products, 511 U.S. 244,

278 n.32 (1994) (citing Harper v. Virginia Dept. of Taxation, 509 U.S. 86 (1993) and Griffith v.

9 As Justice Harlan was later to observe, the Linkletter “doctrine was the product of the
Court’ s disquietude with the impacts of its fast-moving pace of constitutional innovation in the
criminal field.” Mackey v. United Sates, 401 U.S. 667, 676 (1971) (Harlan, J., concurring).
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Kentucky, 479 U.S. 314 (1987)). In Griffith the Court explicitly overruled Linkletter and held that
in criminal cases, all newly declared rules of law must be applied retroactively to all criminal cases
pending on direct review or not yet final®® — “with no exception for cases in which the new rule
constitutesa‘ clear break’ with the past.” Griffith, 479 U.S. at 328. In Harper the Court * heed[ ed]
the admonition that ‘the Court has no more constitutional authority in civil cases than in criminal
casesto disregard current law or to treat similarly situated litigants differently.”” Harper, 509 U.S.
at 97 (citation omitted). Extending therejection of the Linkletter doctrineto civil cases, the Harper
Court stated that “we can scarcely permit ‘ the substantive law [to] shift and spring’ accordingto ‘the
particular equities of [individual parties'] claims' of actual reliance on an old rule and of harm from
a retroactive application of the new rule.” 1d. (citation omitted; brackets in original).”* Harper
squarely held that “[w]hen this Court applies arule of federal law to the parties before it, that rule
isthecontrollinginterpretation of federal law and must begivenfull retroactiveeffectinall casesstill
open on direct review and asto al events, regardless of whether such events predate or postdate our

announcement of therule.” Id.

When this court took note of these Supreme Court developmentsin 1998, it recognized that

they “substantially undermined” the retroactivity jurisprudence of Mendes. Washington, 718 A.2d

2 «“By ‘final,” we mean a case in which a judgment of conviction has been rendered, the
availability of appeal exhausted, and the time for a petition for certiorari elapsed or a petition for
certiorari finally denied.” Griffith, 479 U.S. at 321 n.6.

% Seealso Harper, 509 U.S. at 95 n.9 (“our decision today makesit clear that ‘the Chevron
Qil test cannot determine the choice of law by relying on the equities of the particular case’ and that
thefederal law applicableto aparticular case does not turn on * whether [litigants] actually relied on
[an] old rule [or] how they would suffer from retroactive application’ of anew one.”)
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at 1075. “Indeed,” the court added, “wethink it probablethat if . . . Harper, and not Linkletter, had
reflected the Supreme Court’ s jurisprudence in 1978, this court would have given its decision in
Mendes full retroactive effect.” 1d. at 1076. The Washington court acknowledged that it was
nonethel ess bound to follow Mendes, because overruling a precedent of this court * can be effected
only by this court en banc.” Id. (citing M.A.P. v. Ryan, 285 A.2d 310, 312 (D.C. 1971)). Inthe

present case, this court is en banc; and Mendes is ripe for reconsideration.

Preliminarily, our use of theterm “reconsideration” suggeststhat we have somechoiceinthe
matter. Intheir argumentsbefore us, the partiesto this case have assumed that we are free to choose
either to embrace Griffith and Harper or to adhere to Mendes, at |east when we articul ate new rules
of local, i.e., District of Columbia, law.? Cf. Great Northern R. R. Co. v. Sunburst Oil & Refining
Co., 287 U.S. 358, 364-65 (1932) (state courts are free to adopt different rules regarding the
retroactive effect of their own interpretations of state law). As a matter of “judicial policy,” the
Supreme Court ordinarily defersto the decisions of thiscourt on mattersof District law. SeeWhalen
v. United States, 445 U.S. 684, 687-88 (1980); Pernell v. Southall Realty, 416 U.S. 363, 368-69
(1974). That said, we need not dwell further on the question whether this court has the legal
prerogative to retain Mendes; for on the assumption that we do have discretion to choose, we

nonetheless opt to jettison Mendes in favor of Griffith and Harper. We proceed, therefore, to the

2 \We are bound to follow Griffith and Harper in any case involving a new rule of federal
law. See Harper, 509 U.S. at 100 (“The Supremacy Clause, U.S. Const., Art. VI, cl. 2, does not
allow federal retroactivity doctrine to be supplanted by the invocation of a contrary approach to
retroactivity under state law. Whatever freedom state courts may enjoy to limit the retroactive
operation of their own interpretationsof statelaw . . . cannot extend to their interpretations of federal
law.™)
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merits. As we do so, we are mindful that the “commonality of sovereignty” of the District of
Columbiaand the United States, District of Columbiav. Ray, 305 A.2d 531, 534 (D.C. 1973), lends
support to, even if it does not settle, the argument that we should follow current rather than former
Supreme Court teaching. Cf. Hornsteinv. Barry, 560 A.2d 530, 536-37 n.15 (D.C. 1989) (en banc)
(applying federa ruleserves*theinterest of harmony between court systemsand uniformity of result

in the same geographical area’).

On its merits, the Mendes retroactivity doctrine is subject to the same criticisms that felled
Linkletter in the Supreme Court. First, on its own terms, the doctrine is difficult to apply in a
principled and predictable fashion. Thereis, for instance, considerable ambiguity in the threshold
requirement that this court must announcea“new” legal rulein order to trigger the Mendesinquiry.
Whenisalegal rule“new” enough to meet thisrequirement? To say that thetest iswhether the new
ruleisa“clear break,” or “newly minted,” or “not clearly foreshadowed,” offerslittlereal guidance;
not only do such standards invite subjective adjudication, but they also are not consistent with each
other. “Not clearly foreshadowed” is a more lenient standard than “clear break” while “newly
minted” sounds like it falls somewhere else on the continuum of novelty —though exactly whereis
not easy to say. Our holding in Noble, for example, may not have been “ clearly foreshadowed,” but
itwashardly a“newly minted” principle giventhat it was based on ahoary old principle of statutory
construction and that it ratified an interpretation of the GTCA that had held sway in the federa
system for adecade. Whether our holding was a“clear break” from the past is debatable, because

that depends on what isincluded in “the past.”
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Passing thethreshold inquiry of whether the court hasannounced anew legal rule, thecriteria
that Mendes requires the court to investigate and balance are a so problematic — none more so than
thereliance factor on which appellants place so much weight in the present case. Under Mendes, the
court must consider “[t]he degree of reliance by the litigants before the court, and in some cases by
thepublicat large, onthelegitimacy of theprior rule,” whether thereliancewas* reasonable” inview
of any “intimations’ that the prior rule might change, and “the degree of hardship that the parties
before the court, and others in general, may sustain” if the reliance interests are overridden by
retrospective application of the new rule. 389 A.2d at 789-90. This can fairly be characterized as
an open-ended inquiry that is bereft of standards to guide it; exactly whose reliance should be
considered, how that relianceisto be established and measured, whether there were signalsthat the
prior rule should not be relied upon, whether it was reasonable to expect the litigants and othersto
pick up on those signals and conduct themselves accordingly, what kind and degree of hardship
should be considered, how to determine and assess the hardship, are some of the questions that the
appellate court is expected to resolve. Moreover, athough these questions are partly factual, the
court isexpected to answer them without the benefit of atrue evidentiary record detailing the extent
to which the old rule of law was relied upon. The court is compelled to speculate, and to base its

answers on hypotheses that are untested and probably untestable.

Appdlants relianceclaimsinthepresent case exemplify these problems. Appellantscontend
that D.C. Code offenders may have relied on the understanding that revocation of parolewould not
result in loss of street time credit when they tendered guilty pleas, decided to violate conditions of

their parole, defended themselves against revocation of parole, or planned for their anticipated
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reparole. Appellants further contend that Superior Court judges may have relied on the prior
understanding when they sentenced some offenders, and that the Parole Board may have relied on
that erroneous understanding when it revoked the parole of some offenders. These are all
hypothetical possibilities, but what are we to make of them when the record does not tell us, for
example, whether such reliance on the pre-Noble rule actually occurred, how many people were
adversely affected, how those people were affected, or who those people were? Again, appellants
contend that it was reasonable for D.C. Code offenders to rely on the information about their
sentences which they received from the Department of Corrections prior to Noble. Y et there was
information available to these offenders which could have aerted them that the Department’s
sentence computations were subject to correction. Thisinformation included the regulation issued
by the United States Parole Commission, the Ninth Circuit’ sdecision in Tyler, and the fact that for
adecade after the GTCA was enacted, D.C. Code offendersin federal custody continued to forfeit
street time credit when their parole was revoked. The record is silent as to whether and to what

extent D.C. Code offenders were aware of these facts.

Theequitablebalancing that Mendesrequiresissubject tothefurther criticismthat itisad hoc
and standardless. In the present case for example, Mendes would require us to weigh the extent of
reliance on the pre-Noble rule against such considerations as the interest in treating D.C. Code
offenders the same whether they are under federal or local supervision; public safety concerns over
the premature release of felons who have demonstrated their inability to comply with parole
conditions; and the longstanding principle that a convicted defendant must serve the sentence

mandated by law, and cannot rely on an administrative mistake to insist on amore lenient sentence.



40
Oncethese and other factors areidentified, however, the court isonitsown asfar as balancing them

is concerned.

In addition to the difficulty of applying Mendes in a principled way, there is a more
fundamental objectiontobemade. By allowing courtsto exercisetheir discretionto maketheir legal
rulings prospective, the Mendes doctrine is antithetical to basic principles governing the role of
courts. Unlike legidation, which is presumptively prospective in operation, judicial decisions are
presumptively retrospective. In every case, the court’sruling is a statement to the parties before it
telling them what the law was that governed the acts and events leading up to the lawsuit —not what
the law should have been or what it ought to be. Saying what the law wasrather than what it should
beisthejudicial mandate in ademocratic polity, distinct from the legid ative mandate to make rules
of law for the future. In the words of the Supreme Court, “‘the nature of judicial review’ strips us
of the quintessentially ‘legislat[ive]’ prerogative to make rules of law retroactive or prospective as
we seefit.” Harper, 509 U.S. at 95 (quoting Griffith, 479 U.S. at 322 (bracketsin original)). For
as Justice Harlan observed:

If we do not resolveall cases before uson direct review in light of our
best understanding of governing . . . principles, it is difficult to see
why we should so adjudicate any caseat al. . . . Intruth, the Court’s
assertion of power to disregard current law in adjudicating cases
before usthat have not already run thefull course of appellatereview,
isquite simply an assertion that our constitutional functionisnot one

of adjudication but in effect of legislation.

Griffith, 479 U.S. at 323 (quoting Mackey v. United Sates, 401 U.S. at 679 (concurring opinion)).

AsJustice Harlan’ s statement implies, aprospective-only ruling isindeed astatement by the
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court that it is at liberty to “disregard” what it has determined to be the governing law in the case
beforeit. Thesamemay besaid of arulingthat isonly “partialy” or “selectively” retrospective, i.e.,
that is retroactively applied only to the parties before the court in the case in which it is announced
—itisastatement that the court may “disregard” the governing law when similarly situated parties
come beforeit.? The premise of Mendes s that this court has the authority to disregard governing
law —including, as appellants assert in this case, a Congressiona enactment — based on the notions
of fairness that the judges on the court may be persuaded to entertain in the particular case. This
premise begs the question of where we derive such authority. It isno answer to say that we may sit
as a court of equity, because “it is well established that ‘courts of equity can no more disregard
statutory and constitutional requirements and provisionsthan can courts of law.”” Immigration and
Naturalization Serv. v. Pangilinan, 486 U.S. 875, 883 (1988) (quoting Hedgesv. Dixon County, 150
U.S. 182, 192 (1893)). An overriding legal principle, such as the constitutional ex post facto
prohibition in Bouie, may preclude retroactive application of arule of law. Absent theintervention
of such acountervailing principle, it isour judicial duty to apply the law in the cases before us, not

to disregard it.

AsBouieillustrates, the Constitution doesimpose specificlimitsontheretroactivity of judicial
decisions. The existence of these Constitutiona limits, some of which overlap with the criteria
identified in Mendes, responds to the fairness concerns which underlay our opinioninthat case. In

Landgraf the Supreme Court identified several provisions of the Constitution that embody

% Such “selective application of new rules[also] violates the principle of treating similarly
situated [parties] the same.” Griffith, 479 U.S. at 323.
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antiretroactivity principles:

The Ex Post Facto Clause flatly prohibits retroactive application of

penal legislation. Articlel, 8 10, cl. 1, prohibits States from passing

another typeof retroactivelegislation, laws*impairing the Obligation

of Contracts.” The Fifth Amendment’s Takings Clause prevents the

Legislature (and other government actors) from depriving private

persons of vested property rights except for a‘public use’ and upon

payment of ‘just compensation.” The prohibitions on ‘Bills of

Attainder’ in Art. |, 88 9-10, prohibit legislatures from singling out

disfavored persons and meting out summary punishment for past

conduct. . . . The Due Process Clause also protects the interests in

fair notice and repose that may be compromised by retroactive

legislation; ajustification sufficient to validate astatute’ sprospective

application under the Clause ‘may not suffice’ to warrant its

retroactive application.
Landgraf, 511 U.S. at 266 (footnote and citations omitted). Accord, Lyncev. Mathis, 519 U.S. 433,
439-40 (1997) (“The specific prohibition on ex post facto laws is only one aspect of the broader
constitutional protection against arbitrary changes in the law. In both the civil and the criminal
context, the Constitution placeslimitsonthe sovereign’ sability to useitslawmaking power to modify
bargainsit hasmadewithitssubjects.”) Eventhoughthecited Constitutional provisionsareprimarily
acheck on the legislature, Bouie shows that they may apply to judicial acts aswell by virtue of the

Due Process Clause.

The Constitution is not the only source of legal principles that may operate to limit the
retroactivity of new rules of law announced in judicial decisions. The Supreme Court has referred
to “the unsurprising fact that, as courts apply ‘ retroactively’ anew rule of law to pending cases, they
will find instances where that new rule, for well-established legal reasons, does not determine the
outcome of the case.” Reynoldsville Casket Co. v. Hyde, 514 U.S. 749, 758-59 (1995). For

example, “alimitationinherent intheprinciple[of retroactivity] itself” isthat “[n]ew legal principles,
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even when applied retroactively, do not apply to cases already closed.” Id. at 758.%* Alongwiththis
principleof finality, the Court in Reynoldsville Casket offered other examples of non-Constitutional
l[imitations on retroactivity:

Thus, a court may find (1) an alternative way of curing the . . .

violation, or (2) apreviously existing, independent legal basis(having

nothing to do with retroactivity) for denyingrelief, or (3) asinthelaw

of qualifiedimmunity, awell-established general legal rulethat trumps

the new ruleof law, or (4) aprincipleof law, such asthat of “finality”

present in the Teague context, that limitsthe principle of retroactivity

itself.
Id., 514 U.S. at 759. The Court has, however, ruled out “simple reliance (of the sort at issue in

Chevron Qil) asabasisfor creating an exception to Harper’ s rule of retroactivity.” Id. at 759.

We are persuaded by the foregoing considerations that the time has come to abandon the
retroactivity doctrine of Mendes and conform our jurisprudence to that of the Supreme Court. We
adopt the “firm rule of retroactivity,” Landgraf, 511 U.S. at 278 n.32, that the Court articulated in

Griffith and Harper.®

2 In the context of collatera attacks on criminal convictions, this statement needs to be
qualified. SeeTeaguev. Lane, 489 U.S. 288 (1989); United Satesv. McKie, 315U.S.App.D.C. 367,
370-72, 73 F.3d 1149, 1152-54 (1996). Cf. Kirk v. United States, 510 A.2d 499, 504 (D.C. 1986);
Fieldsv. United Sates, 466 A.2d 822, 828 (D.C. 1983).

% In her separate opinion, our colleague Judge Ruiz expressesthe “fear” that afirm rule of
retroactivity may “stunt the growth” of the common law in this jurisdiction. Post at 57. With
respect, weare confident that thisfear isunwarranted. For centuries, courts (including thiscourt and
its predecessors) “ developed” the common law successfully, exactly asour colleague hopeswewill
continue to do, while adhering to the principle of retroactivity that we reinstate in this case.
Moreover, in the decades following Mendes, this court did not once find it necessary to invoke that
decision to hold that a new rule of common law would be non-retroactive. As exemplars of this
court’ soccasional announcement of new common law principles, whichmight be“ chilled” by arule
of retroactivity, our colleaguecitesCarl v. Children’ sHospital, 702 A.2d 159 (D.C. 1997) (en banc),
and Williamsv. Baker, 572 A.2d 1062 (D.C. 1990) (en banc). Post at 49. Yet this court expressly
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It remains to apply that rule to our holding in Noble.®*® We have found no due process or
other legal prohibition against the retroactive application of Nobleto appellants. Under Griffithand
Har per, the equitable considerationsthat appel lants advance do not sufficeto precluderetroactivity.
It istherefore our conclusion that the Department of Corrections acted properly when it recomputed
appellants' sentences to subtract their street time credit in compliance with our ruling in Noble that

the GTCA did not repeal the street time forfeiture provision of D.C. Code § 24-206 ().

Appellants argue that Griffith and Harper do not require this result because the Supreme
Court did not rule out the possibility of purely prospective rulings in exceptiona cases. Rather,
appellants emphasize, the Court ultimately held only that “[w]hen this Court does not ‘ reserve the
guestion whether its holding should be applied to the parties beforeit,”” then the new rule must be
appliedretroactively. Harper, 509 U.S. at 97 (quoting James B. BeamDistilling Co. v. Georgia, 501
U.S. 529, 539 (1991) (opinion of Souter, J.)). Appellants argue that the present case presents the
exceptional situation that the Supreme Court contemplated, inasmuch as this court did explicitly

reserve the question of retroactivity when it rendered its decision in Noble. Since we did not apply

held Carl retroactive in Washington v. Guest Servs., Inc., 718 A.2d 1071 (D.C. 1998), and Williams
retroactive in Jonesv. Howard University, 589 A.2d 419 (D.C. 1991). Retroactivity did not deter
usinthoseinstancesfromfulfilling our duty to*“ declarethecommonlaw of the District of Columbia.”
Post at 49.

% Appellants argue that our adoption of the retroactivity principles of Griffith and Harper
should not be applied in thiscase, but should be prospective-only. We perceiveno basisfor granting
appellants' request.
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the rule in Noble to Matthew Noble himself, say appellants, the rule of retroactivity enunciated in
Griffith and Harper is inoperative, and instead the Linkletter-based equitable balancing test of
Mendes continues to govern. See, e.g., Shah v. Pan American World Servs,, Inc., 148 F.3d 84, 91

(2 Cir. 1998).

We are not persuaded by this argument, because its factual premiseisflawed. Our opinion
in Noble “reserved” the question of whether our ruling should be applied retroactively because we
were only answering a question of law that was certified to usfrom the D.C. Circuit. It was not our
place to do more. But when Matthew Noble's case returned to the federal courts, those courts did
apply our holding to him; and had the issue been before us, we would have been hard pressed to
disagreewith that outcome. Moreover, therulethat we announcedin Noble hasnot been appliedjust
to the prisoner in that case. By the time we decided Noble, that rule had already been applied,
properly, to an untold number of D.C. Code offenderswho werein federal custody. And following
Noble, the Tenth Circuit held our ruling retroactive in Johnson v. Kindt. If the principal thrust of
Griffith and Harper was to end selective retroactivity, those cases mandate retroactive application

here.

In addition, we think that appellants’ argument is also flawed on the conceptual level. The
Supreme Court did not “rethink retroactivity” and reject the Linkletter-Sovall-Chevron doctrinein
favor of a“firmrule of retroactivity” only to revert back to that doctrine every timeit hasto decide
whether to apply a new rule of law to the parties before it. Rather, the fundamental principles of

Griffith and Harper must govern that decision. Appellants are correct that the Supreme Court has
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left the door open to the possibility that it might declare anew rule of law to be purely prospective
in effect even if it isnot required by the Constitution to do so. But that door is open by just a crack,
and only for truly “exceptional cases.” Reynoldsville Casket, 514 U.S. at 761 (Kennedy, J.,
concurring). Itisnot easy to envision thekind of case that would justify a purely prospectiveruling
that is not required to be prospective by due process or another Constitutional command.?” Seeid.
at 761-62 (* We cannot foreseethemyriad circumstancesinwhichthequestionmight arise. . .. When
a hard case presents the question of our authority to deny relief in aretroactivity case, that will be
soon enough to resolveit. . . .”). It isenough that we can echo here what the Court said when it
rejected an argument for pure prospectivity in Ryder v. United States, 515 U.S. 177, 184-85 (1995):
“whatever the continuing validity of Chevron Oil after Harper . . . and Reynoldsville Casket . . .,
thereis not the sort of grave disruption or inequity involved in [retroactive application of Noble to

appellants here] that would bring that doctrine into play.”

CONCLUSION

The Department of Corrections acted properly when it corrected appellants sentences in

accordance with our holding in Noble that the GTCA did not repeal the street time forfeiture

provision of D.C. Code 8§ 24-206 (a). The Superior Court therefore acted properly when it denied

" Perhaps acase where retroactive application of anew rulewouldinvolvegravedisruption
to the administration of justice would present a compelling argument for pure prospectivity. Cf.
Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 88 (1982), where the
Supreme Court declared the broad grant of jurisdictionto Articlel bankruptcy courtsunconstitutional
and applieditsruling prospectively only (except that the party that rai sed the constitutional challenge
in that case did receive the relief it requested).
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appellants’ petitionsfor writsof habeas corpuswhich challenged the correction of their sentenceson
Congtitutional and equitable grounds. Accordingly, the orders on appeal are

Affirmed.

Ruliz, Associate Judge, concurring in part and dissenting in part. Although I concur withthe
magj ority’ sconclusion that except in caseswheredue process or some other constitutional bar applies,
our interpretation of statutes, such as the one in the instant appeal, should be given full retroactive
effect,’ | writeseparately becausel cometothat conclusionfor different reasonsthan thoseexpressed
in the majority opinion. | also disagree with the majority’ simplicit holding that full retroactivity is
to be given to all our rulings, including those in which we are not construing statutory material .2 |
would retain theflexibility for judicial discretion afforded by Mendes® to fulfill our responsibility, as
the highest court in this jurisdiction, to develop and establish the common law of the District of

Columbiain amanner that is attuned to the demands of change whilebeing fair to particular parties.

! For the reasons stated in my dissent from the division opinion in this appeal, | would not
apply Noble retroactively under a Mendes analysis. See Davisv. Moore, No. 98-SP-1234, dlip op.
at 8 (D.C. Dec. 9, 1999), vacated and rehearing en banc granted 2000 D.C. App. LEXIS 24. | do
agree with the mgjority, however, in its analysis of appellants ex post facto and due process
challenges, aswell aswithitsrecognitionthat, inindividual cases, it may bepossibleto show an abuse
of discretion by the District of ColumbiaBoard of Paroleif it revoked parole based on an incorrect
understanding of the law.

2 We are of course bound to follow the Supreme Court’ s retroactivity rule with respect to
constitutional and federal law. See Harper v. Virginia Dep’t of Taxation, 509 U.S. 86, 90 (1993)
(holding that the Supreme Court’ s* application of arule of federal |aw to the parties before the court
requires every court to give retroactive effect to that decision.”).

¥ Mendes v. Johnson, 389 A.2d 781 (D.C. 1978) (en banc).
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The precise question before the court is whether our ruling in Noble* should be applied
retroactively. Nobleinvolvedinterpretation of two statutes, D.C. Code § 24-206 (a) (1996) and D.C.
Code § 24-431 (a) (1996). See693 A.2d at 1085. The court prudently could have deferred theissue
of whether casesinvolving the common law should be treated differently. “[T]hiscourt will decide
only such questions as are necessary for a determination of the case presented for consideration.”
District of Columbia v. Wical Ltd. Partnership, 630 A.2d 174, 182 (D.C. 1993) (quoting Johnson
v. Morris, 557 P.2d 1299, 1305 (1976)). Not only does this appeal not present a common law
guestion, and therefore coul d have been decided solely onthe narrower statutory ground, but we have
not had the benefit of the parties’ argument on the subject. Seelnre Goldsborough, 654 A.2d 1285,
1288 n.5 (D.C. 1995) (citing United Sates v. Fruehauf, 365 U.S. 146, 157 (1961), for the
proposition that “courts should not give ‘ advance expressions of legal judgment’ in the absence of
‘that clear concreteness provided when a question emerges precisely framed and necessary for a
decision from a clash of adversary argument’”). It is particularly anomalous, in an opinion that
purports to curb the court from engaging in legislation, that the majority has ventured to decide an
issue unnecessary to the disposition of this case. Asthe majority has chosen to decide the issue,

however, | express my dissent from its broad ruling.

* United States Parole Comm'nv. Noble, 693 A.2d 1084 (D.C. 1997), op. adopted, 711 A.2d
85 (D.C. 1998) (en banc).
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When we are called upon to interpret and apply a legidlative enactment, we are necessarily
constrained by the language of the statute, and, where appropriate, guided by itslegidative history.
As both preexist the court’ s consideration and are the product of a separate branch of government,
in such casesthe court’ srole isto give effect to the legislative will by divining what the legidative
enactment means. In view of the nature of our task and respect for separation of powers, a court’s
interpretation of a statute should be given full retroactive effect asit is no more than an expression

of what the law has been since its enactment.

Different considerations apply, however, when we are called upon to decide casesinvolving
the common law. Inthose cases, there is no preexisting text that can be said to have announced the
law upon its enactment, nor is there involved another branch of government to which we owe due
respect for the exercise of authority within its proper sphere. Rather, in common law cases our task
isto carefully consider our own precedents, weigh rulingsfrom other jurisdictionsfor their persuasive
authority, and, guided by judicial doctrines such as stare decisis and the uniquely judicial means of
case-by-case adjudication, declare the common law of the District of Columbia. That process
oftentimesresultsintheestablishment of anew lega standard, imposi ng unprecedented consequences
andresponsibilities. See, e.g., Carl v. Children’ sHosp., 702 A.2d 159, 159-60 (D.C. 1997) (en banc)
(establishing an exception to the at-will employment doctrine for terminations that violate public
policy); Williamsv. Baker, 572 A.2d 1062, 1064 (D.C. 1990) (en banc) (expanding scopeof recovery
for negligent infliction of emotional distressto include emotional distressnot traceableto aphysical

injury if the claimant was in the zone of physical danger caused by defendant’ s negligence).
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The development of the common law is ultimately the responsibility of the highest court of
a particular jurisdiction. In the District of Columbia, that is this court. See D.C. Code § 11-102
(1995 Repl.) Adopting a rule of automatic retroactivity might chill our fulfillment of that
responsibility because of concern that new rulesof common law may unfairly burden particul ar parties
that did not have reason to expect the change. But we should not unduly impede our ability or
willingnessto devel op the common law, for werun therisk of perpetuating outmoded concepts that
fail to adjust to changesin legal thought and circumstances in the society within which we operate.
Thereisnoimpropriety in preserving room for proper judicia actionin order to take account of how
application of new rules may impact particular parties. That is the essence of case-by-case

adjudication and what courts properly do every day.

The majority adopts a rule of automatic retroactivity in all cases based primarily on the
Supreme Court’s decisions to do so in Griffith v. Kentucky, 479 U.S. 314, 328 (1987) (criminal
cases), and Harper, supranote 2, 509 U.S. at 97 (civil cases). The majority does not dwell on their
philosophical underpinnings, but | will do so becauseit isimportant to understand the thinking that

adoptionof aruleof full retroactivity impliesand what it saysabout the nature of thejudicial process.

In Griffith, the Court’s holding was based on two “basic norms of constitutional
adjudication.”® 479 U.S. at 322. First, “[u]nlike alegislature, [a court] do[es] not promulgate new
rules of constitutional criminal procedure on a broad basis. Rather, the nature of judicial review

requires that we adjudicate specific cases, and each case usualy becomes the vehicle for

®> Chief Justice Rehnquist and Justices White and O’ Connor dissented. Seeid. at 329.
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announcement of anew rule.” Id. Second, “selective application of new rulesviolatesthe principle
of treating similarly situated [parties] the same.” 1d. at 323. Extending Griffith’srule of automatic
retroactivity to civil cases in Harper, because “‘the nature of judicia review’ strips us of the
quintessentially ‘legislat[ive]’ prerogative to make rules of law retroactive or prospective aswe see
fit,” 509 U.S. at 95 (quoting Griffith, 479 U.S. at 322), a bare majority® of the Supreme Court held

that

[w]henthisCourt appliesaruleof federal law to the partiesbeforeit,
that rule is the controlling interpretation of federal law and must be
givenfull retroactiveeffect inall casesstill open ondirect review and
asto al events, regardless of whether such events predate or postdate
our announcement of the rule.

509U.S. at 97."

On their face, these holdings seem unexceptional because they tell courtsto adjudicate, not

legidate, and to be fair; who could object to the judicial equivalent of apple pie? A closer look is

® Justice Thomas' sopinionwasjoined by Justices Blackmun, Stevens, Scaliaand Souter. See
id. at 88.

" Implicit in the quoted language is that the Supreme Court has preserved the possibility of
not applying arule of law to the parties beforeit. This point isthen made expressly by the Court:
“When this Court does not ‘ reserve the question whether its hol ding should be applied to the parties
before it,” however, an opinion announcing arule of federal law ‘is properly understood to have
followed the normal rule of retroactive application” and must be ‘read to hold. . . that itsrule should
be applied retroactively to the litigants then before the Court.” Harper, 509 U.S. at 97-98. It is
conceptually difficult to reconcilethisreservation of possible prospective application in some asyet
undefined caseswiththe Court’ sview that prospectiveapplication of ajudicial decision offendsbasic
norms of constitutional adjudication. As the majority recognizes, however, whatever option the
reservation provides appears to be minimal. See ante at 45-46.
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warranted. The reasoning that underlies the full retroactivity doctrine is the view, derived from
Blackstone, that “the province and duty of the judicial department isto declare what the law is, not
what it shall be.”® Id. at 107 (Scalia, J., concurring) (citation omitted). Explaining what courts do
when they overrule precedents, that view holds that a court does* not pretend to make new law, but
to vindicate the old one from misrepresentation.” 1d. Overruled law, so thisview asserts, isnot set
aside because it has become “bad law” in present circumstances, but becauseit was“not law.” Id.
| doubt that most judgeswill recognizewhat they do reflected in the phil osophical basisthat underlies

Griffith and Harper .

In Har per, four justi ces disagreed with the majority’ sanalysis,® and woul d have maintained
therulein Chevron Oil Co. v. Huson, 404 U.S. 97 (1971), that permits pure or sel ective prospectivity
incivil caseswherethe court determinesthat principlesof fairnessso dictate. Thisview isgrounded

on arecognition that

[w]hen the Court changes its mind, the law changes with it. If the

8 The majority states that courts declare what the law “was.” See ante at 40.

® Members of this court have expressed varying opinions on the extent to which acourt may
exercise its prerogative to devel op the common law by reference to “public policy.” See Carl, 702
A.2d at 159, 162 (Terry, J., joined by Wagner, C.J., Farrell and Ruiz, J.J., concurring); id. at 166
(Ferren, J., joined by Mack, J., concurring); id. at 178 (Schwelb, J., joined by Ferren, Reid and Mack,
J.J., concurring); id. at 186-87 (Mack, J., joined by Ferren, Reid, and, in part, Schwelb, J.J.,
concurring); id. at 196-97 (Steadman, J., joined in part by King, J., dissenting). We have never, to
my knowledge, heretofore subscribed to the “immutable law” concept.

19 Chief Justice Rehnquist and Justices White, O’ Connor and Kennedy. Seeid. at 110-111
(Kennedy, J., joined by White, J., concurring in the disposition); seeid. at 113-15 (O’ Connor, J.,
joined by Rehnquist, C.J., dissenting).
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Court decides, in the context of acivil case or controversy, to change

thelaw, it must make [a] determination of whether the new law or the

oldisto apply to conduct occurring before thelaw-changing decision.

Chevron Oil describesour long-established procedurefor making this

inquiry.
Harper, 509 U.S. at 115 (O Connor, J., dissenting) (quoting James B. Beam Distilling Co. v.
Georgia, 501 U.S. 529, 550 (1991)). This latter approach soundly rejects the Blackstonian

philosophy of the immutable nature of the law. As Justice Frankfurter expressed,

[w]e should not indulge in the fiction that the law now announced has
alwaysbeenthelaw. . .. Itismuch moreconducivetolaw’sself-respect
to recognize candidly the considerationsthat give prospective content to
anew pronouncement of the law.

Id. at 116-17 (alterationin original) (quoting Griffinv. lllinois, 351 U.S. 12, 26 (1956) (Frankfurter,

J., concurring)).

| agree that not only is it afiction that new pronouncements of law have always been so,
merely undiscovered; but it is a dangerous fiction that threatens to undermine the proper judicial
authority it purportsto preserve. A corollary to the Blackstonian-grounded view that overruled rules
werenever “law” isthat what the courts who decided such overruled precedents did was not proper
adjudication. Thus, under this view, the Supreme Court’s holding in Chevron Qil, overruled in
Harper, was an unconstitutional action by the Court asit permitted what the Harper maority now
considersto beaviolation of “basic normsof constitutional adjudication.” 1d. at 97. But see Great
N. Ry. Co. v. Sunburst Oil and Refining Co., 287 U.S. 358, 364 (1932) (“We think the federal

constitution hasno voiceuponthesubject” of retrospectiveversusprospective application of judicial
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decisions.). That six justices who joined Chevron so misunderstood basic norms of constitutional
adjudication and fell prey to such fundamental lawlessnessis a breathtaking conclusion. It cannot
helpinstill public confidenceinthejudicial system or itsjudgesto pronouncenew legal rulesasever-

present theorems of law — a proposition too easily unmasked by ordinary thoughtful people.

This court’ s consideration of retroactivity principles provesthefolly. In Mendes, this court
reviewed the history of Blackstone's* declaratory theory” of the common law and Austin’s theory
that law is a dynamic process of “redefinition and reformation.” 389 A.2d at 787-88. The en banc

court then noted that

[b]ecauseit provided an overly simplistic and mechanical solutionto
acomplex problem, adherenceto thetraditional Blackstonian precept
of unlimited retroactivity of overruling decisions has been gradually
eroded and no longer prevails. Incorporating the basic philosophy of
the Austinian theory, contemporary courts have developed a more
sophisticated approach to the retroactivity versus prospectivity
problem premised on the recognition that no singular definitive
formula can automatically dictate the retrospective or prospective
effect to be given an overruling decision in any given context.

Id. at 788.

Today, without so much as mentioning the bases for the two theories, nor its reason for
preferring one over the other, the en banc court makes a 180° turn, and, in my view, revertsto “an
overly simplistic and mechanical solution to acomplex problem.” Id. What is the serious reader

supposed to think about the immutable nature of the law?
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Theless conceptual, and perhaps more deeply-felt, basisfor objecting to judicial discretion
in deciding whether rulings are to have full or partially retroactive effect is to restrict judicial
development of the law, for “[p]rospective decision making was known to foe and friend alike asa
practical tool of judicial activism, bornout of disregard for staredecisis.” Harper, 509 U.S. at 107-8,
(Scalia, J., concurring). 1 will not ventureinto the unproductive morassthat tendsto accompany use
of the phrase “judicial activism.” Sufficeit to say that the wholesale tarring of overruled precedent
as“not law” and of its authors' actions as unconstitutional exercises of judicial authority must be

deemed activist in anyone's book.

What makesadecision*judicial” and not an exerciseinraw power isitsdiscipline: principled
decision-making after careful attention to precedent and persuasive argument and close application
tofully-developed facts. Part of thedisciplineisjudicial restraint in cases where co-equal branches
of government better suited to the task have taken or may take action.** A judicial decision should
thenbeavailablefor publicinspection, renderedin clear languagethat makesitsrationa etransparent.
The multi-factor analysisof Mendes, similar to that of Chevron Oil, provides areasoned framework

that a court can apply to reach just such disciplined decisions. That different judges could reach

1 Prospectivity, by itself, is not ameaningful determinant of whether an actionis“judicial”
or “legidative.” When a court decides not to apply a new rule of law to the parties in a case
employing the factors of Chevron or Mendes, it is merely taking note of additional facts that affect
the partiesto the case, e.g., lack of notice of the new rule or detrimental reliance on theold rule, that
make application of the new rule unfair. Thisisaquintessentially adjudicative act, not legislation.
A court’s action is not converted into inappropriate legislation merely because, as a result of its
announcement of anew rule, those otherwiserelevant factsare unlikely to be present in afuture case
(i.e., the court’ sannouncement of the rulewill preclude future claims of reasonable reliance or lack
of notice).
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different results applying the same factors,*? does not make the task lawless or non-judicial; it is
simply evidence that the judicia branch, like the government of which it is a part, is a human
endeavor. Such honest human difference of opinion in terms of result (not caused by crass motives
or laziness) isbut an aspect of human sensitivity and aacrity in response to changesin the society of
which we are a part. It is avirtue of our system of justice that | am not willing to sacrifice for

whatever comfort may be derived at the abstruse atar of a never-changing law.

| should not be understood to say that retroactive application is not the norm for judicial
decisions. AsJusticeHolmeshassaid, “judicial decisions have had retrospective operation for near
athousand years.” Kuhnv. Fairmont Coal Co., 215 U.S. 349, 372 (1910) (dissenting opinion). But,
asthe quote for which Justice Holmesis most famously known proclaims: “[t]he life of the law has
not been logic: it has been experience.” OLIVER WENDELL HOLMES, THE COMMON LAW 1 (Little,
Brown and Co.) (1881). That life is the cumulative experience of innumerable judges, acting
individually and collegialy, to put their best thinking to particul ar situations, asthey understand them

to be. Inthe words of Justice Holmes;

[t]he felt necessities of the time, the prevalent moral and political
theories, intuitionsof public policy, avowed or unconscious, eventhe
prejudiceswhichjudgessharewiththeir fellow-men, havehad agood
deal more to do than the syllogism in determining the rules by which
men should be governed.

12 “Proof that what [ Chevron Qil] meansisin the eye of the beholder isprovided quitenicely
by the [two] separate opinions. . . . [0]f the four justices who would still apply Chevron Qil, . . . .
two find [the decision at issug] retroactive, two find it not retroactive.” Harper, 509 U.S. at 103
(Scalia, J., concurring).
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That judges of varied backgrounds and personalities endeavor to apply legal norms to
different facts presented to them over changing times, makesit inevitable that the common law will
changeaswell. Thisisnot aprocessof discovering what was awaysthere, waiting to be found, but
aprofound effort of mind and spirit by human beingswith animportant responsibility. Thecommon
law is* not solidified but capable of growth at the handsof judges.” Linkins v. Protestant Episcopal
Cathedral Found., 87 U.S. App. D.C. 351, 355, 187 F.2d 357, 360-61 (1950). That growth should
be encouraged, but | fear that it may be stunted by adoption of an automatic rule of full retroactivity

that removes from judges the ability to fairly apply new rules of law.

The magjority’s response is that my concern is unfounded and the discretion afforded by
Mendesis unnecessary because we have not sought to stay retroactive application of recent common
law developments.”® Seeanteat 43 n.25. Theargument doesnot hold, however, because, inthetwo
cases cited, we declined to stay the usual retroactive application of judicia decisions once we
determined that the Mendes factorswere not met. See Washington v. Guest Services, Inc., 718 A.2d
1071, 1079-80 (D.C. 1998) (no actual or hypothetical reasonablereliance on old law, noimpairment
of alegally cognizable vested right, nor significant burden to courts); Jonesv. Howard University,

Inc., 589 A.2d 419, 421 n.3 (D.C. 1991) (reliance on previous state of the law “highly improbable”

3 We have, however, applied the Mendes factors to decide that a new interpretation of a
statute should apply prospectively. See French v. Board of Zoning Adjustment, 658 A.2d 1023,
1031-32 (D.C. 1995); Mendes, 389 A.2d at 792. Asl explained earlier, | would apply such statutory
rulings retroactively, but based on respect for separation of powers.
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and “little prospect” of burdening administration of justice). It cannot be forgotten that the
incrementa pace at which common law devel ops, coupled with theincreasingimportanceof statutory
law, ensures that cases where truly “new” rules of common law are announced or precedents
overruled will not frequently occur. Moreover, our limited experience does not negate the
advisability of Mendes, as other courts have used similar factors to apply new common law rules
prospectively. See, e.g., Commonwealth v. Waters, 506 N.E.2d 859, 863 (Mass. 1987) (applying
prospectively new ruling requiring trial judge to conduct voir dire examination to determine
voluntarinessof defendant’ sstatement to private person); Commonwealthv. Paszko, 461 N.E.2d 222,
232 (Mass. 1984) (applying prospectively an extension to admissions of the* humane practice”’ non-
constitutional requirement that ajury be instructed to disregard defendant’ s statement to cellmates
if jury determines that the statement is involuntary); see also State v. Gordon, 913 P.2d 350, 354
(Utah 1996) (applying prospectively anew rule, adopted pursuant to court’ s supervisory authority,
prohibiting “dual representation” of an indigent defendant by counsel with concurrent prosecutorial
duties); Domeracki v. Humble Oil & Refining Co., 443 F.2d 1245, 1252 n.14 (3d Cir. 1971)
(applying prospectively, pursuant to supervisory authority, arule precluding instructionsconcerning
tax consequences). Nor doesit mean that, in considering whether to expand thecommon law in Carl
and Williams (the two decisions we decided to apply retroactively in Washington and Jones), theen
banc court was unaware of Mendes and that it provided an opportunity to consider separately the
merits of retroactive application of the new rules announced in those cases. The maority aso
criticizesthe Mendesfactorsasdifficult to apply and essentially “ ad hoc and standardless.” Seeante
at 39. Itisatributeto the nuanced approach of Mendes, and to this court’ s circumspect application

of its factors, that the court’s discretion to stay retroactive application has been so carefully
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employed. That history of restraint should calm any disquiet about “judicial activism.”

There has not been a stampede by state courts rushing to adopt the full retroactivity rule of

4 This is based on state courts view that the law is not immutable and

Harper in civil cases.
recognition of the very real role that judges play in its development. See, e.g., Beaversv. Johnson
ControlsWorld Servs., Inc., 881 P.2d 1376, 1381 (N.M. 1994) (“Wethink that the jurisprudence of
this state . . . ismore nearly consistent with the views of the Harper minority that voted to retain
Chevron Oil than with those of the maority that decided to cast it aside.”). Asaresult, some state
courts have declined to adopt the Harper rule, preferring to maintain the option to stay application
of newly-announced ruleswhen it would beinequitableto doso. See eq.,id. at 398; Inre: Thid,
2001 WI App. 52,2001 Wis. App. LEXIS21 at * 8 (Wis. Ct. App. 2001) (“[A]n appellate court may
employ the technique of prospective application . . . to mitigate hardships that may arise with the
retroactiveapplication of anew ruleof law.”); seealso McCullar v. Universal UnderwritersLifelns.
Co., 687 So. 2d 156, 165-66 (Ala. 1996) (weighing the Chevron Oil factors in applying the rule

announced in the case); Hatten v. Mississippi, 628 So. 2d 294, 295 (Miss. 1993) (applying arule

prospectively); City of Oklahoma City v. Oklahoma ex rel. Oklahoma Dep’t of Labor, 918 P.2d 26,

14 In the area of criminal law, a number of states have rejected the Griffith rule of full
retroactivity for new non-constitutional rules. See, e.g., Peoplev. Carrera, 777 P.2d 121, 142 (Cal.
1989) (declining to adopt theretroactivity rule of Griffith for rulesof criminal procedurefounded on
state constitutional or statutory law); Waters, 511 N.E.2d at 357, rehearing, 506 N.E.2d 859, 862-3
(Mass. 1987) (denying retroactivity to judge-maderulethat confessionto aprivateindividual requires
suppression); State v. Knight, 678 A.2d 642, 652 (N.J. 1996) (continuing to determine the
retroactivity of state rules of law under the Linkletter test); Sate v. Abronski, 678 A.2d 659, 660
(N.J. 1996) (holding that new rule of criminal procedure should not be applied retroactively); Taylor
v. Sate, 10 SW.3d 673, 681 (Tex. Crim. App. 2000) (noting that most of the states that have
confronted the retroactivity issue in the context of non-constitutional rules have adopted the Sovall
factor approach rather than the Griffith approach).
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32-33 (Okla. 1996) (declining to give arule unlimited retroactivity).

Consistent with the source and nature of the common law which is uniquely our charge, |
would maintaintheflexiblerule of Mendesfor common law casesand reject, asunsuited to that task,

the automatic rule of full retroactivity that the majority espouses.



