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Before SCHWELB and FARRELL, Associate Judges, and NEBEKER, Senior Judge.

NEBEKER, Senior Judge: Thisisan appeal from convictionsafter ajury trial of one count of

first-degree cruelty to children' (against victim V.B.),? four counts of second-degree cruelty to

1D.C. Code § 22-901 (a) (1996).

2Giventheir statusas minors, throughout the briefs and the record the children werereferred
to by their initialsin order to protect their privacy. ThechildrenwerereferredtoasL.B.,C.B.,V.B.,
T.SM., M.M., and T.K.M., aged eleven, seven, six, four, two, and less than one year respectively
at thetime of trial.
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children® (against victimsM.M., T.S.M., V.B., and L.B.), and two counts of simple assault* (against
victims T.S.M. and C.B.), the lesser included offense of the aggravated assault® charges in the
indictment. Several of appellant’s convictions were for the lesser included offenses of the charges
onwhich appellant had beenindicted. Appellant wasacquitted of one count of second-degreecruelty
to children and one count of aggravated assault. The convictions stemmed from the physical abuse
over the course of approximately five months of the six children of appellant’ swife, VeraMcCloud,
three of them his own and three stepchildren. The first-degree cruelty conviction and one of the
second-degree cruelty convictions arose from a specific incident on November 11, 1997, in which
appellant punched his six-year-old stepdaughter V.B. intheleg, breaking her femur. Except for the

November 11th incident, the children’ s testimony was corroborated by an adult eyewitness.

Appellant challenges all of his convictions on the grounds that (1) the trial court abused its
discretionindenying appellant’ smotion to sever, and (2) hisSixth Amendment Confrontation Clause
right was violated when the trial court effectively foreclosed cross-examination of the adult
eyewitness asto possible bias since her three adult sonswere, at thetime of trial, being investigated
for sexual abuse of two of the children. Thetria judge had ruled ex parte that the prosecution did
not need to divulge to the defense the factual basisfor that predicate for bias. The court holds that
if thewitness knew of the charges against her sons, appellant was denied hisright of confrontation.

The record is remanded for further proceedings, detailed below. We aso hold that the denial of

3D.C. Code § 22-901 (b) (1996).
“D.C. Code § 22-504 (Supp. 2000).

5D.C. Code § 22-504.1 (1996).
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severance was not error. Thus, the convictions asto the November 11, 1997, incident are affirmed.

The prosecution’s theory of the case was that appellant had systematically disciplined the
children with violent and excessive force. Appellant’s defense was essentially that someone else,
probably the children’ smother, had actually caused theinjurieswith her own violent discipline, and

that the children were lying at her behest by blaming appellant.

The three oldest children, L.B., C.B., and V.B., testified in areasonably consistent fashion
to the details of the incident in which V.B.’s leg was broken. L.B. and C.B. also testified more
generally about the systematic assaults and injuries that they and the younger children had suffered
during the charged period at the hands of appellant. They also testified that they had been beaten by
their mother, Vera McCloud, multiple times in a manner similar to appellant’s abuse, but that
appellant hit harder. However, C.B. also testified that he had been instructed in the past by Vera
McCloud that any beatings suffered at her hands should be blamed on appellant. Moreover, each
of the three children testified that they wished to be reunited with their siblings® and that people
including their mother had told them that, in order to be reunited, they must testify that appellant had

beaten al of the children.

Appellant’s cousin, Mary Ishmell, was the only adult witness to corroborate the children’s

testimony about acts of physical abuse for which appellant was charged, except for the November

® The children were living in separate foster homes at the time of trial.



4

11thincident. Atvarioustimes, thesix children, appellant, and VeraMcCloud had resided withMary
Ishmell and her three adult sons, Robert, Dewayne, and Dominic.” During part of the time period
charged in the indictment, the late summer and early fall of 1997, only the children lived with the
Ishmells, although appellant and VVeraMcCloud spent time with the children in that home. Ishmell
gave eyewitness testimony to appellant’s systematic violence against all but the youngest child,

T.K.M.

Ishmell also testified that she had seen the children’s mother, Vera McCloud, beat them
violently andinstruct thechildrenthat, if Protective Serviceemployeesshould ask who hit them, they
should blame appellant. Ishmell also acknowledged that L.B. and VV.B. would lie readily for Vera
McCloud. On direct examination, Ishmell testified further that she no longer had any relationship
with appellant, and that she and Vera McCloud were no longer speaking as aresult of an argument

that had taken place in the courthouse on the preceding day.

After thejury had been selected but not sworn, the prosecutor approached the bench ex parte
andinformed thetrial court that he had recently learned of allegationsthat Mary Ishmell’ sthree sons
had sexually abused L.B. and V .B.2 Recognizingthat thisnew evidence created apotential biasissue,
the prosecutor nonetheless argued to the trial court that it lacked relevance sufficient to require

disclosuretothedefense because, first, the prosecution had al ready given the defense” plenty of other

" The living arrangements of appellant and his family changed frequently.

8 L.B.’s accusation against Robert and Dewayne Ishmell alleged that each had routinely
assaulted her sexually over the course of two to three years, beginning when shewas eight yearsold.
Both pled guilty to second degree child abuse in early 1999, after the trial of this case.
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biasinformation,” including the allegation that Robert had raped V eraMcCloud, thereby fathering
the youngest child, T.K.M., and that appellant had subsequently threatened both Robert and Mary
Ishmell;® and second, it was not known whether Mary Ishmell was aware of the allegations against

her sons.

Thetrial court agreed with the prosecutor, ruling that the allegations against Mary Ishmell’s
sonswere not relevant, “ elther as probative or impeaching evidence,” and thus need not berevealed
to the defense, although the court reserved the right to revisit the issue during trial if the
circumstancesshould demandit. When defense counsel asked thetrial court if heshould beinformed
of anything that had transpired at the ex parte bench conference, the trial court responded in the
negative. Thedefenseremained unaware of the allegations against the Ishmell brothersand thetrial
court did not revisit itsruling at any point. Apparently, the ex parte revelations became known to

appellant when the trial transcript was prepared for this appeal .

Analysis of Severance Argument

Following a hearing at which appellant’ s Super. Ct. Crim. R. 14 motion to sever countsfor
separate trials was considered, the trial court denied the motion largely on the basis of Gezmu v.

United States, 375A.2d 520 (D.C. 1977). Therewe held that evidence of earlier domestic violence

° The jury did not hear the details of this allegation on direct examination, and the defense
chose not to bring them to light on cross-examination, ostensibly because the prosecution had
indicated itsbelief that such questioningwould open the door to admission of evidence of appellant’s
subsequent threats against the Ishmells.
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toward the victim was admissible as relevant to show both malice and motive on the part of the
defendant. Seeid. at 522. Seealso Hill v. United States, 600 A.2d 58 (D.C. 1991); Drew v. United
Sates, 118 U.S. App. D.C. 11, 16, 331 F.2d 85, 90 (1964) (holding that “other crimes evidence’
meeting clear and convincing standard is admissible to show motive, intent, absence of mistake or
accident, common scheme, or identity). The trial court concluded that, given the allegations of
appellant’s abuse against all six children, each of them stood “in the same relationship” to the
defendant and, thus, as a group formed one unit essentially equivalent to a domestic partner of

appellant under Gezmu.

Appellant argues that the trial court’s denial of his motion to sever was erroneous in that it
wrongly treated the children as a unit under the motive exception. Appellant contends that acts of
violence against one child would not demonstrate a hostile motive against any of the other children
individually, nor, absent more, would it demonstrate that appellant had a hostile motive toward the
others based upon their member ship in the sibling group. See Robinson v. United States, 623 A.2d
1234, 1239 (D.C. 1993) (citing People v. Lampkin, 457 N.E. 2d 50, 55 (Ill. 1983), for the
proposition that evidence of uncharged acts of hostility against aclasswhichincludesvictim may be

admissible).

The government responds that “evidence of appellant’ s other acts of physical abuse against
the children was properly admitted as probative of motive,” see, e.g., Floresv. United Sates, 698
A.2d 474,482 (D.C. 1997) (following Gezmu, supra), aswell asidentity becausethemanner inwhich

appellant abused the children was distinctive. See Drew, supra, 118 U.S. App.D.C. at 16, 331 F.2d



at 90.

“We will reverse the denial of amotion to sever counts under Super. Ct. Crim. R. 14 only
upon aclear showing of abuse of discretion.” Ifelowo v. United Sates, No. 98-CF-211, dlip op. at
13-14 (D.C. August 2, 2001), citing Parksv. United States, 656 A.2d 1137, 1139 (D.C. 1995). In
theinstant case, we hold that there was no abuse of discretion by thetrial judge and that denial of the

motion for severance was proper.

Appellant’ sother actsof physical abusetowardshischildrenwereproperly admittedto prove
motiveand identity. Appellant assertsthat acts of violence against one child would not demonstrate
ahostilemotive against any of the other children. However, we have held not only that prior bad acts
against a victim can be admitted against a defendant to show motive of hostility against that same
victim, but also, contrary to appellant’s assertion, that prior bad acts against third parties can be
admitted to show motive of hostility against certain other individuals. “[W]e see no reason to
artificially distinguish between those situations where the victim of theinitial wrongful conduct and
the ultimate crime are identical, and where the ultimate victim isathird party with a clear nexusto
theinitial misconduct.” Mitchell v. United Sates, 629 A.2d 10, 14 (D.C. 1993). Seealso Robinson,
supra, 623 A.2d at 1239 (noting that “[t]he prosecutor’ s case for admissibility is strongest when the
sole object of the hostility isthevictim . . . . Courts have also admitted evidence of acts evidencing
hostility against aclasswhichincludedthevictim,” quoting EDWARD J. IMWINKELREID, UNCHARGED
MISCONDUCT EVIDENCE § 3:18 at 3-46 (1984)(footnotes omitted)). From Mitchell follows the

proposition that misconduct against members of a class may be admitted against an ultimate victim
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where that ultimate victim has a strong enough connection to the class members subjected to the
initial misconduct. If, for example, one child is present when a sibling is beaten by a parent, the
misconduct against the sibling may be used against the parent in a separate prosecution for
misconduct against thefirst child becausethefirst child hasastrong enough connectiontothesibling

and is clearly part of aclass— children —which includes both siblings.

“In order for evidence of other offensesto be admissible, thetrial court must find: i) that the
defendant committed the other offenses by clear and convincing evidence; ii) that the evidence of the
other offensesisdirected to agenuine, material and contested issueinthe case; iii) that the evidence
isrelevant to the issue beyond demonstrating the defendant’ s criminal propensity; and iv) that the
evidenceisnot more prejudicial than probative.” Flores, supra, 698 A.2d at 482, citing Robinson,
supra, 623 A.2d at 1238. On the last factor, and the only one which need be examined in this
decision, the test is “whether the prejudicial impact of the evidence substantially outweighs its
probative value.” Johnson v. United Sates, 683 A.2d 1087, 1099 (D.C. 1996), cert. denied, 520

U.S. 1148 (1997).

First we turn to the task of weighing the prejudice to which Appellant was subjected dueto
the denial of the severance motion. Appellant was not convicted of all charges, although he was
convicted of themost serious, first-degree cruelty to children. See Parker v. United States, 751 A.2d
943, 948-49 (D.C. 2000) (refusing to reverse for prejudice where defendant convicted of more
serious of joined charges, acquitted of lesser of joined charges). Infact, appellant was acquitted of

severa charges, and the jury downgraded some of his convictionsto the lesser included offenses of
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the crimes for which he was prosecuted. The selectivity in the jury’s verdict against appellant
demonstrates that continued joinder of the charges did not cloud the jurors' minds such that they
viewed evidence of one crime as propensity evidence for each of the other crimes. Seeid.; cf. Sams
v. United States, 721 A.2d 945, 955 (D.C. 1998) (holding that the jury’ s differing verdicts asto co-
defendantsestablished theability to assessthe charges agai nst each independently), cert. denied, 528

U.S. 1135 (2000).

Second, we turn to the relative probative weight of the evidence, where our review of the
record revealsthat, despite the lack of direct corroboration by an adult witness, the evidence of the
November 11, 1997 incident was considerably stronger than the evidence supporting the other
charges. Thetestimony supporting the other chargeswas not specific asto the date and surrounding
circumstances. By contrast, the three complainants each testified in considerable detail asto what
transpired on November 11, 1997, and the testimony of each was substantively consistent with that
of the other two. Each complainant also discussed with avarying degree of detail the eventsleading
directly to appellant’s assault on V.B., as well as what transpired following the incident. Further,
medical testimony indicated that V.B.’s injury could well have been caused by the type of blow

delivered by appellant to her leg as described by the three complainants.

In weighing the af orementioned factors of probativeness of the evidence and prejudiceto the
appellant, we afford great deference to the trial court’s determination that any prejudicial impact
caused by evidence of other misconduct due to the joinder of the offenses did not “substantially

outweigh” the probative nature of the evidence brought about by joinder. Thus, weholdthat thetrial
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court did not abuse its discretion in denying appellant’ s motion to sever offenses. Accordingly, we

sustain the denia of the severance of counts.

Analysis of Confrontation Clause Argument

Appellant assertsthat his Sixth Amendment Confrontation Clauseright wasabrogated by the
trial court’s ex parte ruling because it foreclosed any opportunity for appellant to cross-examine a
key government witness as to an additional predicate for bias that was highly relevant. Appellant
contendsthat, asaresult of the allegations against her sons, Mary Ishmell may havetestified falsely
against himin order to curry favor with the government on behalf of her sons and to deflect blame
from them, aswell asto protect herself from liability as the de facto guardian of the children when

some of the aleged sexua abuse may have occurred.

Thegovernment contendsthat appel lant’ s Sixth Amendment argument focuses on thewrong
legal issue because the situation calls for a standard analysis of the prosecution’ s duty to disclose
evidence to the defense under Brady v. Maryland, 373 U.S. 83, 87 (1967) (holding that the failure
of the government to disclose to the defense material information favorable to the accused viol ates
defendant’s due process rights and that constitutional error results when the absence of that
information caused defendant to be denied afair trial). Seealso McCoy v. United States, 760 A.2d
164, 183-84 (D.C. 2000). The government argues that appellant has failed to meet the Brady
doctrine’s demand that he demonstrate a reasonable probability that, had information about the

allegations of sexual abuse by the Ishmell brothers been disclosed, it would have led to a different
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outcome at trial. See McCoy, supra, 760 A.2d at 183-84.

As an initial matter, we address the government’s contention that we should approach
appellant’ sargument as being one more properly characterized as an assertion of aBrady violation.
Our opinion in Bennett v. United Sates, 763 A.2d 1117 (D.C. 2000), isinstructive asto why Brady
does not furnish the correct standard in the case before us. Seeid. at 1122, 1125 (applying the
harmlesserror standard where defenserequested Brady i nformation from the government about akey
witness' prior non-conviction bad act and trial court’s error precluded defense from receiving that

evidence for use in cross-examination of the witness).

Bennett sought to cross-examine akey government witnessabout thewitness' alleged efforts
to obstruct a witness in a separate case charging him with murder. Seeid. at 1121. At the earlier
trial, the government had filed a motion in limine seeking to introduce evidence of the witness
obstructive acts. Seeid. at 1120-21. Bennett’s counsel asked the court to order the prosecution to
turn over evidence of the witness' obstruction. Seeid. at 1121. The prosecutor offered to disclose
its evidenceto the court ex parte, but argued (1) that production would not be required under Brady
because it would be collateral to the witness' credibility in Bennett’s case, and (2) that “the factual
predicate for Bennett’ s request was ‘ absolutely lacking.”” Seeid. Bennett’stria judge declined to
review the evidence and denied Bennett’ srequest for disclosure, ruling that the witness' attempted
obstruction was not sufficiently relevant to his veracity such that Bennett could cross-examine him
onit. Seeid. at 1121-22. We reversed the trial court, holding first that the witness alleged

obstruction attempt boredirectly on hisveracity and thusqualified asasubject for cross-examination.
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Seeid. at 1123-24. Second, we held that Brady did not provide the proper standard in essence
because, asin the case before us, the preclusion of cross-examination was caused by thetrial court’s

error in failing to recognize the relevance of the evidence:

[W]e do not believe that Brady furnishes the correct standard for

evaluating prejudiceto thedefenseinthiscase, becauseitisnot acase

of suppression of evidence by the government. Rather, . . . thetria

court’s erroneous ruling prevented it from being used.
Id. at 1125. We also noted that, at the time of the trial court’s erroneous ruling, Bennett had been
well aware of thewitness' obstructive act because the government had “publicized” it throughitsin
limine motion and its attempted use of evidence of the obstruction at the witness' own murder trial.

Seeid. Infact, Bennett’ srequest for moreinformation from the government triggered the erroneous

ruling.

Although in the case before us appellant was not aware of the charges against the Ishmell
brothers, thesituationsstill bear important similarities. Thetria court, inarulingbased onitsfailure
to recognize the relevance of the evidence, see discussion infra, kept the evidence from being used
by the defense, thereby precluding arelevant inquiry asto bias. Moreover, unlike defense counsel
in Bennett who was at |east aware that the evidence in question existed in some form and thus was
ableto arguefor itsproduction, appellant’ strial counsel never had any opportunity to argue why the
allegations against the Ishmell brothers would be relevant. By tendering the evidence to the tria
court ex parte, the prosecution was in essence seeking an advisory opinion as to whether it was

required to disclosetheinformation. However, thislack of awarenesson the part of defense counsel
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should not convert the question before us back into a Brady issue. Rather, it bolsters appellant’s
argument that the trial court’s erroneous ex parte ruling amounted to a violation of his right under
the Confrontation Clause. Had appellant been afforded an opportunity to counter the prosecutor’ s
ex parte arguments as to why evidence of the allegations lacked relevance, he could have
demonstrated to the judge both the relevance of the allegations to Ishmell’ s bias and the theory on
which that bias was based. However, the tria court, by failing to provide a neutral forum on this
point, foreclosed both the opportunity to argue these points and, more importantly, any opportunity
tocross-examineastothisbasisfor bias. Thereforewedeclinethegovernment’ sinvitationto employ
the Brady standard to this case, applying instead the constitutional harmless error standard of

Chapman v. California, 386 U.S. 18, 22-24 (1967). See Bennett, supra, 763 A.2d at 1122, 1125.

The Confrontation Clause of the Sixth Amendment to the Constitution provides a criminal
defendant theright to confront adversewitnesses. That rightis* subject to reasonablelimitsimposed
at the discretion of the trial judge.” Scull v. United Sates, 564 A.2d 1161, 1164 (D.C. 1989).
However, the broad discretion afforded thetrial court asto the extent of cross-examination “cannot
.. . justify a curtailment which keeps from the jury relevant and important facts bearing on the
trustworthinessof crucial testimony.” See Springer v. United Sates, 388 A.2d 846, 855 (D.C. 1978)
(citing, inter alia, Gordon v. United Sates, 344 U.S. 414, 423 (1953)). “An important function of
[theright of confrontation] isthe exposure of thewitness’ biases.” Elliott v. United States, 633 A.2d
27,32 (D.C. 1993). “Biasrefersboth to awitness personal biasfor or against a party and to hisor
her motiveto lie.” Brown v. United States, 683 A.2d 118, 124 n.7 (D.C. 1996) (Brown I) (internal

guotations omitted) (citing Ford v. United States, 549 A.2d 1124, 1125n.2 (D.C. 1988)). Seealso
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Jenkinsv. United Sates, 617 A.2d 529, 531 (D.C. 1992) (*[ C]ross-examination seeking to ferret out
biastakeson enhanced significancewherethecredibility of thekey government witnessisinissue.”).
Aswestatedin Ford, “[t]he Supreme Court has established that the refusal to allow any questioning
about facts indicative of bias from which the jury could reasonably draw adverse inferences of
reliability is an error of constitutional dimension, violating the defendant's rights secured by the
Confrontation Clause.” Ford, supra, 549 A.2d at 1126 (citing Delawarev. Van Arsdall, 475 U.S.

673, 678-79 (1986); Davisv. Alaska, 415 U.S. 308, 318 (1974)).

We hold that the evidence of alegations and ensuing investigation of sexual abuse by the
Ishmell brotherswas potentially highly relevant to Mary Ishmell’ sbias, and therefore thetrial court
was in error when it prevented disclosure of that evidence to the defense to permit inquiry into
whether Mary Ishmell was aware of the investigation. As the only adult witness who could
corroborate the testimony of the three young complainants regarding appellant’ s abuse during the
period charged in the indictment, Mary Ishmell was a very important witness in the government’s
case. Evidencethat the government wasinvestigating allegations of sexual abuse by her sonswould
raise the strong possibility of a*“prototypical form” of bias on the part of Mary Ishmell. Assuming
she was aware of the investigation, she could have amotive to favor the prosecution’s case in hope
of receiving beneficial treatment for her sons with regard to investigation and prosecution of the
allegations, and possibly for herself asan accessory, inviolation of D.C. Code § 22-1806 (2001), and
as a de facto guardian of the children during the time of some of the alleged incidents. See Van
Arsdall, supra, 475 U.S. at 679-80; Jenkins, supra, 617 A.2d at 533 (listing that awitness' motive

to curry favor with the prosecution is a“prototypical form of bias’), citing Van Arsdall and Davis
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v. Alaska, 415 US. at 311.

The government argues on appedl, asit did to thetrial court, that the allegations against the
Ishmell brothers|acked relevance because the defense had avail ableto it other information that was
more relevant to Mary Ishmell’s bias. The government points to its disclosure during pre-trial
discovery that Dewayne Ishmell “ sometimes hit the children on their buttswith abelt.” Infact, C.B.
testified on direct examination that Dewaynehad hit the children, but L.B. contradicted him on cross-
examination by saying that Dewayne had not hit them, but had only taken his hand and “ plucked”

them.

Even absent the contradictory testimony of the complainants asto whether Dewayne Ishmell
physically abused them, evidencethat the Ishmell brothers may have hit the complainantswoul d not
provide nearly the samelevel of motivation for Mary Ishmell to lieaswould evidence of allegations
that they had sexually abused the complainants. Moreover, preclusion of anentirefoundationfor bias
that was relevant and otherwise admissible is not corrected by the fact that other lines of cross-
examination may have been permitted fully. See Brown I, supra, 683 A.2d at 127 n.10 (“[T]he
improper restriction of an entire line of cross-examination regarding awitness' motiveto lieisan
error of congtitutional dimension.”); Guzmanv. United Sates, 769 A.2d 785, 793 (D.C. 2001); Ford,

supra, 549 A.2d at 1126.

The government likewise contends that the evidence of sexual abuse was not sufficiently

relevant because the prosecution did not know whether Mary Ishmell was even aware at the time of
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her testimony that her sons were being investigated in connection with the allegations. Ordinarily,
the threshold materiality that a defendant must demonstrate to the trial court as a predicate for bias
cross-examination, is a proffer showing “awell-reasoned suspicion” as to the foundation for bias.
SeeBrown I, supra, 683 A.2d at 124-25. Such aproffer would include evidence that the withessis
aware of the facts forming the basis of the suspected bias. See Ifelowo, supra, dlip op. a 31 n.13
(“Impeachment evidence is not material if the witness does not have knowledge of the underlying
fact,” quoting Williamsv. Scott, 35 F.3d 159, 162 (5th Cir. 1994)). Here, however, the government
essentially supplied the proffer as to the subject matter of the line of bias and, as a result of the ex
parte nature of its revelation to the trial court and the resulting ruling, the defense never had the
opportunity to investigate and proffer additional evidence that Mary Ishmell was aware of the

alegations at the time of trial.

Given our holding that appellant’ s Sixth Amendment right of confrontation may have been
violated, we must decidewhether the error can be deemed harmless beyond areasonable doubt under
Chapman, supra, 386 U.S. at 24. “Under our harmless error test, it must be clear beyond a
reasonable doubt (1) that the defendant would have been convicted without the witness' testimony,
or (2) that the restricted line of inquiry would not have weakened the impact of the witness
testimony.” Scull, supra, 564 A.2d at 1166 (internal quotationsomitted) (citing Soringer, supra, 388
A.2d at 856). Giventhe complainants’ expressed desire to be reunited with their siblings, evidence
that they would lie at their mother’ s request, and their admissions that they had been instructed to
testify against appellant in order to be reunited, Mary Ishmell’ s testimony as the sole adult witness

wasquitesignificant. Therefore, wecannot say beyond areasonabl e doubt that appel lant would have
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been convicted had Mary Ishmell known of the charges against her sons and been cross-examined as

to her bias to curry favor with the government.

We point out, however, that appellant’ s first-degree cruelty to children conviction and his
simple assault conviction that stem from the November 11, 1997, incident inwhich V.B.’sleg was
broken were not supported by Mary Ishmell’ stestimony. Moreover, that incident was described in
thetestimony of al three complai nantswith specificity and reasonabl e consistency. Thoseconvictions

are free of the potential infirmity of the others.™®

Accordingly, we deem the record with respect to the four counts of second degree cruelty to
children and one count of simple assault to be remanded so that thetrial court may promptly conduct
aninquiry asto whether Mary Ishmell was aware at the time of her trial testimony of the allegations
of sexual abuse against her sons or the acts underlying those allegations. See D.C. Code § 17-306
(2001). Attheconclusion of these proceedings, the parties shall inform thiscourt of thetrial judge's
inclination either to award a new tria as to those counts or to permit them to stand. See Smith v.
Pollin, 90 U.S. App. D.C. 178, 179-80, 194 F.2d 349, 350 (1952). If thetrial court isinclined to
leave those convictionsintact, the record on appeal will promptly be supplemented by atranscript of

those proceedings.

Conclusion

19 The court notesthat all sentences run concurrently with thefirst-degree cruelty conviction
stemming from the November 11, 1997 incident.
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The convictions of the November 11, 1997 incident are affirmed. The record is deemed

remanded for further proceedings as set forth above.

So ordered.



