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Dissenting opinion by Senior Judge KING at p.

Before WAGNER, Chief Judge, and ScHwELB, Associate Judge, and KiNG, Senior Judge.”

WAGNER, Chief Judge: Appellants, The Sistersof the Good Shepherd of the City of Washington,
D.C. (Good Shepherd) and the Selma M. Levine School of Music (Levine School), both non-profit
organizations, appeal from adecision of thetria court denying atax exemption for real property owned
by Good Shepherd and leased to the Levine School. The principal issue presented for review iswhether
the subject real property qualifiesfor tax exemption under D.C. Code § 47-1002 (10) (1997 repl.), which
exempts from taxation “[b]uildings belonging to and operated by schools. . .” where the property is

operated by anon-profit school, but owned by adifferent type of non-profit entity. Also presented for

" Judge King was an Associate Judge of the court at thetime of argument. His status changed to
Senior Judge on November 23, 1998.
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review iswhether the property isexempt under D.C. Code 8 47-1002 (8), which exempts property of a
non-profit entity whichis* used for purposesof public charity principaly inthe Didtrict of Columbia” The
tria court concluded that the Digtrict of Columbia s Department of Financeand Revenue (DFR) reasonably
interpreted D.C. Code 8§ 47-1002 (10) to require concurrence of ownership and use by the same type of
non-profit entity in order to qualify for exemption. The court aso rejected the aternative request for
exemption under D.C. Code § 47-1002 (8) on the grounds that 8 1002 (8) is ageneral exemption
provision, and only themore“ specific” provision of § 1002 (10) could apply. We concludethat thereal
property qualifies for the exemption under D.C. Code 8§ 47-1002 (10) and reverse.

Thefactsare not in dispute. Good Shepherd isareligious order, incorporated as a non-profit
organization in the District, which ownstherea property involvedinthislitigation." Good Shepherd
operatesresidential treatment centersfor women and children to addresstheir medical and psychologica
needs. Since 1984, Good Shepherd hasrented a part of its property to the Levine School. TheLevine
School isaso aDistrict of Columbia non-profit corporation. It isacommunity-based school which
providesmusicd education, including training to quaified students regardless of their ability to pay. The

Levine School is funded by tuition and charitable contributions.

During the tax years at issue here (1993-1995), Good Shepherd has leased the subject property,
located at 1690 - 36" Street, N.W., to the Levine School for an annual rental amount. The lease for the
property provides that the Levine School may use the property for a“music school and related services

and for no other purpose whatsoever, including residential use, without the prior written consent of the

! Thereal property isdescribed asLot 14 in Square 1304 improved by the premisesknown as
1690 - 36" Street, N.W., inthe District of Columbia. A portion of the property is used as aconvent, and
that portion is exempt from taxation and not involved in this litigation.
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landlord.” Thelease provides for Good Shepherd to pay the real property taxes and for the Levine
School to reimburse Good Shepherd for any real estate taxes assessed for the property. Good Shepherd
has paid al of the tax assessments at issuein this case, and the Levine School has reimbursed Good

Shepherd as required by the lease.

In 1992, Good Shepherd applied for an exemption from property taxes for the Levine School
under D.C. Code 88 47-1002 (8) and (10) and other statutory provisionswhich are not at issuein this
appeal. The District’ sDFR denied the request, concluding that: (1) subsection 10 wasinapplicable to
exempt the property because the school did not own it; and (2) the property did not qualify for any other
exemption becauseits use as aschool meant that “ the use requirements of other subsection[s] have not

been met.”

The partiesfiled cross-motions for summary judgment in thetria court. In granting the Didtrict’s
motion, thetria court concluded that D.C. Code 8§ 47-1002 (10) isa* specific” provison which addresses
tax exemptionsfor school property, while § 47-1002 (8) isamore generd provision, gpplying to charitable
ingtitutions. Therefore, the court analyzed the question of the exemption under 81002 (10). Finding the
language of § 1002 (10) to be ambiguous, the court deferred to the agency’ sinterpretation, concluding that
it was reasonable and cong stent with the statutory language and the legidative history of the statute. Thus,
it denied the exemption because the L evine School, which was using the property asaschool was not the

owner of the property for which the exemption was sought. Specifically, thetria court explained that:

the property isowned and operated by two different types of nonprofit
entities. Good Shepherdisanonprofit religious organization. Levine
School isanonprofit music school. Each entity isguided by different
subsections of the exemption statute. Thereis no question that if the
property was owned and operated by Levine School, that the property
would be exempt. The same would be true if Good Shepherd were a
nonprofit school, college or university, that recognized the generally
recogni zed relationship of teacher and student. . . . [T]he Court concludes
that the DFR wasreasonableininterpreting that concurrence of ownership
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and use by the same type of entity isrequired to obtain exempt status
under § 47-1002 (10).

Appdlantsarguethat thetrial court erred in determining that D.C. Code §47-1002 (10) requires
that the sametype of non-profit entity both own and operate the property in order to qualify for the
property tax exemption. They contend that the property istax-exempt under § 1002 (10) becauseitis
owned by anon-profit religious organization and operated by anon-profit school. They takethe position
that the statutory language doesnot compel theinterpretation that concurrent ownership and operation by
the same type of non-profit entities are required for exemption and that such an interpretation is

unreasonabl e.

Section 47-1002 (10) exempts from taxation real property consisting of:

[b]uildings belonging to and operated by schools, colleges, or universities
which arenot organized or operated for private gain, and which embrace
the generally recognized relationship of teacher and student].]

Thetria court concluded that this section of thestatute is ambiguousinsofar aswhether it exemptsfrom
taxation property belonging to schools and property operated by schools or whether it exempts only
property that is both owned and operated by schools. The District argues first that the statute is
unambiguousand clearly requiresconcurrent ownership and operation by non-profit schools, colleges, or
universities. Insupport of itsargument, it pointsto the use of the conjunctiveinstead of the digunctive*” or”

in the statute.

We agree with appellant that the statutory language is ambiguous in that it does not resolve

definitively by its plain language that concurrent ownership and use by aschool isrequired for exemption
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under this section of the statute. Theword “and” may be used to join alist of different types of property
which may be entitled to the exemption, for example, property belonging to schools and property operated
by schools. Wehavehad occasiontoread“and” as”or” ininterpreting astatute to avoid an absurd result
and “to follow the legidative intent despite anill chosen word.” Mulky v. United Sates, 451 A.2d 855,
857 (D.C. 1982).2 Interpreting similar tax exemption language, the Court of Appeals rejected the
argument that concurrence of use and ownership in the sametax exempt entity wasrequired. See Catholic
Home for Aged Ladiesv. District of Columbia, 82 U.S. App. D.C. 195, 161 F.2d 901 (1947). The
statute at issue in Catholic Home exempted from taxation “buildings belonging to and operated by
ingtitutionswhich arenot operated for private gain, which areused for purposesof public charity principaly
intheDigtrict of Columbia” 1d., 82 U.S. App. D.C. a 196, 161 F.2d at 902. The building in question
bel onged to one charitable corporation and was operated by an auxiliary charity. 1d. The District took
apogtion smilar totheoneit takesin thiscase, i.e,, that the exemption would only apply wheretherewas
aconcurrence of ownership and operationin oneingtitution. Id. The Court of Appeals did not read the
“belonging to and operated by” languagein the conjunctive, but rather determinedthat “[a] morelogica
construction is that there must be use by a charitable organization and ownership by a charitable
organization.” Id. Whilethe present case presentsadightly different issue, Catholic Homeisinstructive,
neverthel ess, in suggesting that the* belonging to and operated by” language isnot so unambiguousthat

the conjunctive interpretation is clear and therefore, conclusive.

TheDidtrict arguesthat thiscourt and its predecessor haverejected thedigunctivereading of this

2 At issue in Mulky was the scope of thetrial court’ sdiscretion in sentencing a defendant upon
revocation of probation where the statuteread that upon revocation, the court wasto “impose a sentence
and requiire [the probationer] to serve the sentence or pay thefine originaly impaosed, or both. . ..” Mulky,
451 A.2d a 856 (citing D.C. Code § 24-104 (1973) (emphasisadded)). Theliteral language of the Satute
permitted the court to impose a sentence and require the defendant to serve the original sentence. 1d. at
857. The government argued that the trial court was obligated to impose the original sentence upon
revocation of probation based upon the language of the Satute. Id. at 856. To effectuate the legidative
purpose and preserve the Act’ sconstitutiondity, this court read “and” for “or,” concluding that “[t]he
legidativehistory belig[d] any suchintent, and, in any event, imposition of anew sentencein additiontothe
old would result in double jeopardy.” 1d. at 857 (citation and footnote omitted).
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sectionin Digtrict of Columbia v. Catholic Univ. of America, 397 A.2d 915 (D.C. 1979) and Howard
Univ. v. District of Columbia, 81 U.S. App. D.C. 40, 155 F.2d 10, cert. denied, 329 U.S. 739 (1946).
Identical statutory language was under review in Catholic University. There, the question was whether
aconcurrence of use and ownership of the property wasrequired for the exemption. Catholic Univ., 397
A.2d a 918. Thecourt determined that aregulation which required concurrence of ownership and use by
the organization seeking the exemption under D.C. Code § 47-801 (a)(j)* (pertaining to exemptions for
buildings“ belonging to and operated by schools, colleges, or universities’) to beinconsistent with the
statutory language as interpreted by the court in Catholic Home, supra, and Trustees of . Paul
Methodist Episcopal Church South v. Digtrict of Columbia, 94 U.S. App. D.C. 78, 83 n.6, 212 F.2d
244, 249 n.6 (1954).* Catholic University does not reject the digunctive reading of this section,
although it mentionsthat the conjunctive interpretation under the regul ation would not be " necessarily
inconsistent with the statute.” 397 A.2d at 919. A portion of the property was held not to be exempt in
Catholic University not because Catholic University was not the sole owner and user, but becauseit had
rented aportion of the property to aprofit-making entity. 1d. at 917, 922. The portion of the property
leased by Catholic University to another non-profit school was held to be tax exempt, while the portion
leased to a profit-making entity was disqualified for the exemption. 1d. Thus, Catholic University does

not support the proposition that the court has rejected the disunctive reading of subsection (10).

Nor does Howard Univ., supra, support the District’s argument. The issue in Howard
University was not agenera school exemption, but a special statute which exempted the property of
Howard University provided it was* used only for the purposes set forthinthe charter,” specificaly, “the
education of youth inthelibera artsand sciences.” Howard Univ., 81 U.S. App. D.C. at 40, 155 F.2d
at 10.

® D.C. Code § 47-801 (a)(j) isidentical to D.C. Code § 47-1002 (10), the statutory provision
under consideration in this case.

* Both these cases were binding on the court under M.A.P. v. Ryan, 285 A.2d 310 (D.C. 1971).
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In summary, the meaning of 8 47-1002 (10) isnot clear with referenceonly toits language. The
courts have found the evident ambiguity in thelanguage, and therefore, resorted to the legidative history
and rulesof statutory construction to ascertain its meaning and to effectuateits purpose. Consideringthe
legidative history of the statute, the court has rejected the requirement of reading the statute in the
conjunctive and requiring concurrence of useand ownership in the same non-profit school entity to quaify

for the exemption under D.C. Code § 47-1002 (10).°

However, the question not previoudly resolved in thisjurisdiction iswhether the exemptionis
available under § 47-1002 (10) when the property is operated by anon-profit school, but owned by anon-
profit religious order. The District concedesthat if the Levine School leased the property from another
non-profit school, or if Good Shepherd leased its property to another religious entity, each would qualify
for real property tax exemption under different sections of the Code.® The District denied the exemption
on the theory that Good Shepherd and the L evine School are different types of non-profits. The question
iswhether they losethe benefit of the statutory exemptionwhichwould otherwise be avail abole becausethey
leaseto or from different types of charitable organizationsrather than the same type of non-profit. Such an
interpretation would be an anomaly and contrary to the legidative intent to permit non-profit charitable
organizations, schools, and religious groupsto operate in the District of Columbiawithout the burden of

taxation.

® Inrecognizing that the word “and” may be interpreted in the digunctive, we do not mean to
suggest that an entity can qualify for tax exemption simply by meeting either prong of the particular
exemption provison. For example, there could be no exemption under § 1002 (10) wherea profit-making
entity ownsthe property, but leasesit to aquaifying school not organized or operated for privategain. On
the contrary, aswill be discussed infra, to qualify for the exemption under discussion, both entities must
come withinthe classes of property intended for exemption under 8 47-1002, even if not the identical
provision.

® Itisundisputed that the L evine School isanon-profit school within the meaning of D.C. Code
§47-1002 (10) and that Good Shepherd isanon-profit religious and charitabl e organization within the
meaning of D.C. Code 88 47-1002 (8) and (14).
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In Catholic Home, supra, the court outlined thelegidative history of the exemption statutewhich
reflects its legidlative purpose.
Thebill embraces4 classes of property which would be exempt
under itsterms-property which isdevoted to education, with respect to
which no profit inures; property which is devoted to religious purposes,
with respect to which no profit inures; property devoted to charity, with
respect to which no profit inures; and property which is devoted to
science.
Catholic Home, 82 U.S. App. D.C. at 195-96, 161 F.2d at 902 (quoting 88 Cong. Rec. 9485 (1942)).

The reference to the legidlative history continues:

Thisbill defines privately owned non-profit institutionswhich,
because of their religious, charitable, education, and scientific activitiesin
the Didtrict, should be permitted to operate without the burden of taxation.
Thebill seeksto exclude from tax-exempt status those ingtitutionswhich
claim to perform this type of work, but are organized and operated for
private profit and gainin contrast to those which derive no profit or gain
from their operation.

Id. (quoting H.R. Rer. No. 2635, 77" Cong., 2d Sess. (1942) 1; S. Rer. No. 1634, 77" Cong., 2d Sess.
(1942) 1, 2). TheHouse and Senate Reportsalso note that “it isthe unanimous opinion that where the
relationship of teacher and student exists, the property of schools, colleges, or universities not organized
or operated for private gain should be exempt from taxation.” H.R. Rep. No. 2635, at 3; S. Rep. No.
1634, at 3. Thelegidativehistory of thetax exemption Satuteindicatesthat it wastheintent of Congress
that the tax exempt status of property depend upon the use of the property and whether it is operated for
private profit or gain. To deny the exemption because the property, which is operated by a non-profit
school, isowned by anon-profit religious order would contravene the legidative intent to exempt from
taxation al “ property which isdevoted to education with respect to which no profit inures.” 88 Cong. Rec.
9485 (1942) (remarks of Sen. McCarran). Subsection (10) premisesthe tax exemption on the character

of theentitiesowning or operating the property. Either the owner or the user must be aschool, college or
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university whichis* not organized for private gain and embrace the generally recognized rel ationship of
teacher and student,” and neither the owner or operator may be afor-profit entity. Thereisnothinginthe
legidative history whichwould show that Congressintended to deny atax exemption wherethe property
isboth owned and used by the types of entities exempt from taxation under the statute Smply because the

owner and user would qualify ordinarily under different sections of the statute.

TheDidtrict arguesthat becausetax exemptions should be strictly construed against the property
owner who clamstheexemption, any ambiguity should beresolvedinfavor of thegovernment. S, eg.,
National Med. Ass' nv. District of Columbia, 611 A.2d 53, 55 (D.C. 1992). It also contends that the
court should defer to the reasonable interpretation of the statute by the agency responsible for its
enforcement. “We defer to an agency’ sinterpretation of a statute or regulationsit is responsible for
enforcing aslong astheinterpretation isnot plainly wrong or inconsistent with the legidature’ sintent.”
Downsv. Police & Firefighters Retirement & Relief Bd., 666 A.2d 860, 861 (D.C. 1995) (citations
omitted); Catholic Univ., 397 A.2d at 919 (citations omitted). We are persuaded that the District’s
interpretation iscontrary to thelegidativeintent asreflected in thelegidativehistory. For the samereason,
wergect the Didrict’ sargument that strict construction requiresinterpretation of the satuteintheDigtrict's

favor.’

For theforegoing reasons, the decision of thetria court isreversed and remanded with instructions

to enter judgment in favor of appellants and granting the exemption under D.C. Code 8§ 47-1002 (10).

Reversed and remanded.

KING, Senior Judge, dissenting:  The magjority holdsthat astatute which providesfor aproperty

" Inlight of our disposition, we need not resolve appellants argument that the property is exempt
based on its use for purposes of public charity under D.C. Code § 47-1002 (8).
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tax exemption for “[b]Juildings belonging to and operated by [eligible'] schools’ appliesto abuilding
“operated” by such aschool, but which“belongs’ to acharitableingtitution that isnot aschool. D.C. Code
§47-1002 (10) (1997 Repl.) (* exemption 10"). Becausethat interpretation impermissibly amendsthe

statute by substituting the word “or” for theword “and” asitalicized above, | dissent.

Thefactsare as set forth by the mgjority and are not in dispute. The owner of therea property in
guestionisardigiousorder, The Ssters of the Good Shepard of the City of Washington, D.C. (*Sigers’),
incorporated asanon-profit corporation. Itisagreed that the Sisters are not a school within the meaning
of exemption 10. Sistersuses part of the property in question asaconvent; that portion of the property

isnot taxed —presumably pursuant to another exemptionin § 47-1002>—and isnot part of thislitigation.

The remainder of the property is leased to the Selma M. Levine School of Music (“Levine
School”), whichisasoa D.C. non-profit corporation whose charter dlowsit toprovidemusica education
tosudentsof dl ages. 1tisnot digputed that the Levine School isaschool within the meaning of exemption
10. Theleasefor thetenancy, which beganin1984, providesthat the Sisterswill pay thereal estate
taxes and the Levine School will reimburse the Sistersfor thetaxespaid. Therecord reflectsthat since

1984, the taxes have been paid as provided for in the lease.

In 1992, the Sisters and the Levine School applied for an exemption under § 47-1002 (8)
(exemption 8), (exemption 10), and other provisionsthat are not a issueinthisappea. The Didtrict of
ColumbiaDepartment of Finance and Revenue (*DFR”) denied therequest. With respect to exemption

! Section 47-1002 (10) definesdligible school s asthose which are“ not organized or operated for
private gain, and which embrace the generally recognized relationship of teacher and student . . . .”

2 Themgjority saysthat the Sistersare anon-profit charitable and religious organization within the
meaning of exemptions 8 and 14. D.C. Code § 47-1002 (8), (14). Anteat [7].
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10, DFR interpreted the language conferring the exemption — property “belonging to and operated by
schools’ —to require that both the owner and the operator of the property be an digible school asdefined
by the statute. Because the owner, inthis casethe Sigters, was not a school, the exemption provison did

not apply and the application was denied.

Theresfter, the Sisters and the Levine Schooal filed atimely petition in the Superior Court of the
Didtrict of Columbia, Tax Division, gppedling the denid of the exemption request by DFR, and seeking a
refund for taxes paid for tax years 1993-95. Petitionersargued that the exemption appliesif either the
owner or the operator of the property isan eigible school. On cross-motionsfor summary judgment, the
trial court denied the petition and thisapped followed. Thetrid court re ected the application of exemption
8, becauseit wasageneral provision, infavor of exemption 10 whichisaspecific provison. See, e.g.,
Digtrict of Columbia v. Linda Pollin Mem. Hous. Corp., 313 A.2d 579, 583 (D.C. 1974) (*Where
. . . general provisions. . . inone part of a statute are inconsistent with more specific or particular
provisionsinanother part, the particular provisonsmust govern or control, asaclearer and more definite

expression of the legidative will.”).

With respect to exemption 10, thetrial court recognized at the outset the “firmly established
[principle] inthejurisporudencerelating to the Digtrict’ sred property tax that exemptionsfromtaxation are
to be construed strictly against the party claiming the exemption.” National Med. Ass nv. District of
Columbia, 611 A.2d 53, 55 (D.C. 1992). The court concluded, however, that the provision was
ambiguous because, as Sisters argued, it could not readily be determined “whether it exempts both
property belonging to schoolsand property operated by schools, or whether it only exempts property that
isboth owned and operated by schools.”? Inresolving theambiguity in favor of the latter formulation

(property must both belong to and be operated by an eligible school), thetrial court deferredto DFR’s

% Record at 215-16.
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interpretation citing the rulethat, in the taxation context, “courts. . . defer to reasonable administrative
undergtandings of uncertain legidative commands, and if the Mayor’ sinterpretation of equivoca statutory
languageis ‘reasonable’ we will accept it.” District of Columbia v. Casino Assocs., 684 A.2d 322, 325
(D.C. 1996). Because, in its view, the administrative interpretation was reasonable, and was not
contravened by caselaw, any other provisoninthelegidationitsdlf, or thelegidative history, thetria court
upheldit.

Themgority agreeswith thetria court’ sassessment that the provisionisambiguous. Themgority
has concluded, however, that there was nothing inthe legidative history to show that Congressintended
“to deny atax exemption” in the circumstances presented here. Anteat [8]. In addition, the majority
regjects the Didtrict’ s reliance on both the principle that exemptions be strictly construed against the
taxpayer, and the principle that deferenceisusualy accorded the interpretation of the agency responsible
forenforcingit, onthegroundthat the Didtrict’ sinterpretationiscontrary tothelegidativeintent asreflected
inthelegidative history. With respect, | disagree with the mgority on both of itsconclusons. Inmy view,
onceinterpreting case law istaken into account, thereisno ambiguity. But, evenif thereis sufficient
uncertainty concerning themeaning of the provison to dlow for the use of extringc interpretivetools, which
| do not concede, thelegidative history isfar too general to establish the points attributed to it by the
magority. Insum, theeffect of the mgority’ sinterpretation isto amend the statute by replacing theword
“and” withtheword“or” inthecontrolling statute. Thereisnothing inthelegidative history to support such

an amendment of the statute.

Beforeturning to adiscusson of thereasoning underlying my disagreement with the mgority, it will

be helpful to describe, in some detail, the holdings of the only case of this court interpreting exemption 10.
See District of Columbia v. Catholic Univ., 397 A.2d 915 (D.C. 1979). That case involved the
taxation of two separate propertiesbelonging to Catholic University, an digible school under exemption
10. One of the properties had at one time been leased to the Campus School, which the court described
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asanon-profit educational institution. The court does not specify whether that school qualified asan
eligible school under exemption 10, but the school apparently did so quaify. The campus Schoal |eft the
premisesin thetax year in question and the building thereafter remained empty. About 1/6 of the property
wasused by Catholic University for storage space, but the rest of the building, configured as classrooms,
wasunused. This court held that the use of a portion of the building as storage and the non-use of the
remainder, under the circumstances, constituted sufficient use of the premises by Catholic University to

make it both an owner and operator and, therefore, entitled to the exemption.

Theother property had different arrangements and the resol ution of the competing contentions
presented by those arrangements has considerable significance with respect to the issue presented in this
case. Thisother property had two tenants. Galludet College, an exemption 10 eligible school, and the
American Language Academy, whichwasnot an eligibleschool becauseit wasaprofit-making entity. The
District was of the view that the portion of the building occupied by Galludet was subject to the tax
because, even though both the owner and the operator were igible schooal s, the statute requiresthat both
the owner and operator be the same entity. Thetrial court rejected that argument and this court agreed on
appea.* 1d. at 922.

In summary, in Catholic Univ., this court held that so long as both the owner and the user of the

property aredigibleschools, theexemption applies. Inaddition, thetria court held that the exemption does

* Thetria court also ruled that the portion of the building occupied by the American Language
Academy was subject to the tax becauise the user was not an eligible school. That portion of thetrid court
ruling was not cross-appealed by the tax payer; therefore, that issue was not before this court. The
majority isin error when it saysthat the ruling was a holding of this court. Ante at [6].

Even though thiscourt did not formally hold that the exemptionisnot available where the owner
iseligible and the operator isnot, it is evident that no other interpretation would be permissible or
reasonable. The same could be said where the owner isnot eligible and the operator is. See Sateexre
Hammer v. MacGurn, 86 SW. 138, 139 (Mo. 1905) (property exempt from taxation only if the private
owner “adlows hisland to be used for . . . [exempt] purposes, . . . and derives no personal benefit”);
accord, Warden Plaza v. Board of Review of the City of Fort Dodge, lowa, 379 N.W.2d 362, 365-66
(lowa 1985); Ssters of Providence v. Municipality of Anchorage, 672 P.2d 446, 450-51 (Ala. 1983).
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not apply if theuser isaschool whichisnot an éigible school, even if theowner isan digibleschool. This
court did not resolvethat issue, but thetria court’ sinterpretationisplainly correct. See note 4, supra.
When we put the two holdings together, the meaning of thestatuteisclear: inorder to qualify for the
exemption, the property must both be owned and operated by an dligible school; it isnot enough that an

eligible school own or operate.

To repeat, the governing statue provides for an exemption from taxation for

Buildingsbel onging to and operated by schools, colleges, or universitieswhichare
not organized or operated for private gain, and which embrace the generally
recognized relationship of teacher and student].]

D.C. Code § 47-1002 (10) (1997 Repl.). The mgority beginsitsanaysis by concluding that the statute
isambiguous becauseit * does not resolve definitively by its plain language that concurrent ownership and
use by aschool isrequired . . ..” Anteat [4]. Ultimately the mgjority concludesthat this provision can
be read to permit the exemption where, as here, the property isowned by acharitable entity that isnot an
eligible school so long asthe property isoperated by an eligible school. Inshort, saysthe mgority, the
statute covers “[bJuildings belonging to or operated by schools. . ..” (Emphasis supplied.)

| begin my andysiswith theobservationthat themgority’ sinterpretation restsonthefaulty premise
thet the statuteisambiguous® By definition we are speaking of “ambiguousnessin meaning arising from
language admitting of more than oneinterpretation.” WEBSTER'SUNABRIDGED DICTIONARY (2d ed. 1948);
Rastal v. CSX Transp., 697 A.2d 46, 51 (D.C. 1997); Laskaris v. City of Wisconsin Dells, 389
N.W.2d 67, 70 (Wisc. 1986). In short there must be two or more plausible readings of the statute,

including the one being asserted, in order for the language to be ambiguous. Wood v. Hatcher, 428 P.2d

®> Theonly ambiguity in the statute was resolved by this court in Catholic Univ., wherewe held
that the exemption appliesif the owner is an eligible school and the user is a different eligible school.
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799, 803 (Kan. 1967). Certainly this statute can reasonably be read to apply where both the owner and
user aedigibleschools. Try asl may, | cannot, without changing thelanguage (e.g., the“and” toan“or”),
discern how it can be read to apply, as the mgjority holds, where the user is an eligible school and the
owner isnot. Nor can thelanguage (“Buildings belonging to and operated by [eligible] schools™) be
stretched, in my view, to cover any other circumstance other than concurrence of ownership and use by
an eligible schooal.

Themgority issaying that the language of the statute is ambiguous because it does not cover the
use of the property presented here, auseit views as being worthy of favorabletax consideration. And,
the analysis goes, because the language isambiguous, extrins ¢ factors such aslegidative history can be
taken into account. Findly, because thelegidative history supports an exemption here, the statute will be
read accordingly. That reasoning putsthe cart beforethe horse. The unhappy fact that the statute plainly
does not permit an interpretation that would permit an exemption to aseemingly deserving petitioner does
not make the provision ambiguous. Wood, supra (aprovison isnot ambiguous becauseit does not cover
the Situation presented by one of the parties). Indligibility for an exemption in these circumstances might
well beanomalous, or illogical, or even abad policy choice; but those characterizations do not make the

language ambiguous.

Because the language of the statute was not, in my view, ambiguous, thereisno cdl to resort to
extringcinterpretative aids such aslegidative history. But even assuming for the sake of argument there
isambiguity, noreading of thislegidative history would justify such agtretching of thelanguage of the Satute
asthemgority hasdone. Themost that can be said for the excerpts from the committee reports that have
been cited, isthat the Congresswasin favor of granting tax exempt status to non-profit and charitable
organizationsthat met the criteriaset forth in the statute. None of the comments relied upon were directed
to the circumstances presented here.  And none of the comments purported to resolve the issue are
presented here. The same can be said for the remarks of a senator during debate. Even if those floor

remarkswereon point, wehave* recently cautioned againgt relying upon theviewsexpressed by individua
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legidators during the debates preceding the enactment of astatute.” District of Columbia v. Morrissey,
668 A.2d 792, 799 (D.C. 1995). | agreewith thetrial judge, who reading the same legidative history,

could find no basis for interpreting the language of the statute in the way the petitioners urge.

In summary, | believethe mgjority haserred initsinterpretation of the statute.®  Firgt, the statute
isnot ambiguous, and its plain meaning does not permit an interpretation that in effect amends the Satute.
But even if thereissome uncertainty, the mgority stretchesthelanguagetoo far. Moreover, the mgority
fallsto give the proper deference to the interpretation of the taxing authority, and fails to apply the well
accepted principle that exemptions from taxation are construed strictly against the party seeking the
exemption. Findly, themgority’ sreliance on thefragmentary and generd remarksinthe legidative history

ismisplaced. For all of these reasons, | dissent.

¢ Because the mgjority finds for thetax payer under exemption 10, it did not need to address
whether exemption 8 would apply. Thetrial court concluded that exemption 8 did not apply. | agree. In
order to qudify for an exemption under this provision, the Levine School would haveto establish that the
premiseswas*“ used for purposes of public charity.” D.C. Code §47-1002 (8). | am satisfied thet it failed
to make such a showing.





