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DI STRI CT OF COLUMBI A COURT OF APPEALS

No. 97-SP-1282
INRE: A ScorT BOLDEN, APPELLANT.
Appeal fromthe Superior Court of the
Di strict of Col unbia

(Hon. Kaye K. Christian, Trial Judge)

(Argued Cctober 8, 1998 Deci ded Novenber 12, 1998)

A. Scott Bol den, pro se.

Lutz Al exander Prager, Assistant Deputy Corporation Counsel, with whom Jo
Anne Robi nson, Principal Deputy Corporation Counsel, and Charles L. Reischel,
Deputy Corporation Counsel, were on the brief, for the District of Colunbia.

Bef ore FarRrReLL and Ruz, Associate Judges, and Newan, Senior Judge.

FARRELL, Associ ate Judge: |In the course of a tax appeal, the Superior Court
judge inposed a civil penalty -- a fine of $200 -- on attorney A. Scott Bol den
after Bolden, in the judge's words, "unilaterally [aborted]” a nediation session
hel d under the Superior Court's Milti-Door Dispute Resolution ("Milti-Door")
system The judge's authority for the sanction was Super. C. Tax R 13 (b),

whi ch states in relevant part:

I f counsel or an unrepresented party . . . fails
to appear for or participate in good faith in any
alternative dispute resolution session, the Court may
di smss the case with or without prejudice, or take such
ot her action, including the award of attorney's fees and
reasonabl e expenses, and the inposition of . . . such
ot her penalties and sanctions, as it deens appropriate.
[ Emphasi s added. ]
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See also Super. C. Cv. R 16 (1), 16-11.

Underlying the judge's inposition of the fine was her determ nation that
Bol den "did not have the agreenent of all the parties when counsel aborted said
medi ation.” We observe, however, that no judge is present at Milti-Door
nmedi ati on sessions, nor was the record of the neeting in question here
transcribed or taped.* The District of Colunbia, a party to the tax appeal, was
present at the nediation and has conceded in its brief and oral argument to us?
that the record as constituted does not support the finding of an unconsented,
"unilateral" termnation of the nediation by Bolden. The judge apparently relied
on statenments such as the following in witten subm ssions Bolden filed:
"Petitioners' counsel decided not to go forward"; "[P]etitioners' counsel advised
the [r]espondent's [i.e., the District's] counsel, the nediator, and the [Tax]
Di vision representative of his decision to seek a new nediation schedule.” W
agree with Bolden that these are insufficient, wthout nore, to support the
finding of a unilateral term nation. El sewhere Bol den explained to the judge:
"The respondents . . . did not object to rescheduling of the nediation. 1In fact,
al t hough respondents advi sed petitioners' counsel that they were ready to proceed
[with the nmediation], they also confirnmed that they would not (and did not) take

a position or object if petitioners' counsel made the appropriate representations

1 Cf. the Superior Court's Mediation and Neutral Case Eval uati on Procedures

and Confidential Settlenment Statenent ("Procedures"), para. Il 3. ("Conference
Procedures") ("[Mediation . . . sessions are confidential . . . . All
proceedings at the nediation . . . are privileged.").

2 The District, while a party below, has filed what it ternms a Friend of
the Court brief, stating that the District "has no institutional interest" in
ei ther supporting or opposing the sanction |evied.
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to the Court regarding a request for rescheduling of the nediation." (Enphasis

in original.) The District does not dispute this account.

While Tax Rule 13 (b) requires counsel to "participate in good faith in any
alternative dispute resolution session,” nothing in it suggests that there nust
be a formal, on-the-record consent to an adjournnment pending a party's request
for rescheduling by the court. That would inpose undue formality on a process
whi ch, while nmandatory when applicable, is neant to be flexible and to preserve
the parties' ultimate control over their case.® Myreover, Bolden's reason for
want i ng postponenent is clearly relevant to whether he took part in good faith.
Bol den represented, and the District has not disputed, that the reason he
suggested rescheduling the nediation was the nediator's refusal upon objection

by the District to allow his tax expert, who had beconme physically unavail abl e

on short notice, to participate via telephone conference call. Correct though
that ruling may have been, * Bol den's consequent unwillingness to go forward unti
the expert was available is understandable -- particularly since, as he also

represented, the agreed purpose for this neeting had been to hear the expert's
opi ni on. Al t hough the judge opined that the expert's views and supporting
i nformati on "coul d have been made available to counsel, prior to the nediation,

for counsel's use during the mediation,” the District rightly points out that

3 See, e.g., Procedures, supra note 1, para. Il 3. ("No party is bound by
anything said or done at the nmediation . . . conference unless a settlenment is
reached and a settlenent praecipe is filed with the Court.").

4 As the District noted in argunent before us, its attorney would properly
have wanted to question the expert about his opinion using docunentation he
undoubtedly would bring with him
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this entails considerable surm se as to what sort of presentation would have been

acceptable to the District and sufficient to nake the nediation fruitful.

A trial judge's decision to inpose a sanction under Tax Rule 13 (b), like
simlar decisions under Super. C. Cv. R 16 (lI) and 16-11, will be reviewed
only for an abuse of discretion. See, e.g., Durhamv. District of Colunbia, 494
A.2d 1346, 1349-50 (D.C. 1985); see also Providence Hosp. v. Dorsey, 634 A 2d
1216, 1217-18 (D.C. 1993). I nforned discretion, however, "requires that the
trial court's deternmination be based upon and drawn from a firm factual
foundation.” Johnson v. United States, 398 A 2d 354, 364 (D.C. 1979). W hold
that this foundation is lacking for the judge's conclusion that Bolden acted in
bad faith in causing adjournment of the nediation session. Accordingly, we

vacate the sanction ordered by the trial judge.*®

So ordered.

5 In view of our disposition, we do not reach Bolden's contention that the
judge failed to give him proper notice and opportunity to be heard before
i mposing the fine. See BMW of N. Am, Inc. v. Core, 517 U S, 559, 574 n.22
(1996) ("[T]he basic protection against 'judgnents w thout notice' afforded by
the Due Process Clause is inplicated by civil penalties" (citation and enphasis
omitted)). But see Brady v. Fireman's Fund Ins. Cos., 484 A 2d 566, 568-69 (D.C.
1984) (notion for reconsideration under Super. C. Cv. R 60 (b) may provide
adequate "antidote" for sanctions inposed without prior notice or hearing).





