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FARRELL, Associate Judge: This appeal arises from a dispute over whether
t he decedent, Norah Boyle Reap, died intestate because her will, executed during
her marriage to John R Reap, Ill, was inpliedly revoked by their subsequent
di vorce and property arrangenent, as well as his remarriage. The trial judge

granted sunmary judgrment to Norah's aunt (and chall enger of the will), Anastatia
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McG. Mall oy, and denied summary judgnent to M. Reap.! Mary B. Reap, personal
representative of John R Reap, Ill, appeals these decisions. W reverse the
grant of summary judgnent and remand for trial on the issue of whether the Reaps

had a property settlenment agreenent at the time of their divorce.

The Reaps were married on January 17, 1970, separated in the sumer of
1982, and divorced on May 3, 1991. John's conplaint for divorce asserted in part
that "[t]here are no property rights to be adjudicated between the parties.”
Norah's answer agreed, and they executed a praecipe that the divorce was
"uncontested as to all matters."” The divorce judgnment echoed the above-quoted

| anguage from John's conplaint. John remarried before Norah died.

Norah had executed a wll in 1976 namng John and two others as
benefi ci ari es. She never nodified the wll. In Decenber 1992, John was
appointed the personal representative of Norah's estate, and her wll was
admtted into probate. Anastatia, Norah's closest living relative, filed a
conplaint challenging the will, alleging that it had been revoked by inplication

of law pursuant to D.C. Code § 18-109 (1997) when the Reaps divorced in 1991.

John and Anastatia filed cross notions for sunmary judgnent. Al though they
agreed about nost material facts, including that the Reaps had not entered into

a witten property settlenent agreenent upon their divorce, they di sputed whether

! While the summary judgnent notions were pending, both Ms. Malloy and M.
Reap died. Their estates' personal representatives, J. Kevin Milloy and Mary B.
Reap, respectively, were substituted as proper parties.
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the couple had reached an oral agreenent. As evidence, Anastatia pointed to
John's representation to the court that no property rights had to be adjudicated,
and to a 1993 claim that John had filed against Norah's estate for waste, in
which he referred inter alia to the parties' "understanding that [Norah] would
reside in the premses and nmaintain the property.” Attached to John's notion,
by contrast, was his affidavit explaining the Reaps’' amicable and flexible
relationship during their nine-year separation and later divorce.? He asserted
that, although the Reaps had |lived apart starting in 1982, their lives remained
intertwi ned; consequently, they never "finally settle[d] [their] respective
rights in [their] marital property" but instead continued to share some property
and individually use other jointly-held property. "At the time of our divorce,"”
John concluded, "we agreed not to divide our marital property. W had been
separated for nine years and confortably shared our property with each other.
Because we did not want to determ ne which property would belong to Norah or to
me individually, we did not enter into any property settlenment agreenent or ask

the court to divide our property."

The trial judge granted Anastatia's summary judgment notion on three
grounds. First, while admtting that the Reaps had not contested their property
rights in the divorce proceeding, he found that the divorce conplaint and answer

stating that there were no property rights to be adjudicated "evidence[d] such

2 Through all or part of that period, the Reaps had naintained joint
checki ng and charge accounts and joint insurance on the marital honme, and unti
their divorce Norah was covered under John's health insurance. John lived in the
marital home for two years, then traded off with Norah. Mbst of the furniture
and ot her personal property was left in the house and not divided, according to
John, although he sonetines dropped by to pick up itens such as bottles of wine
fromtheir shared collection
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a[] [property] agreenent." This inference also was based on D.C. Code § 16-910
(1997), which the judge read to mandate court assignnent and distribution of al

marital property unless there is a property settlenment agreenent. He reasoned
t hat because the divorce judge was required to distribute any unassigned narital
property, and had not done so, the Reaps nust have reached an agreenent. Second
the judge found that, in view of John's earlier representation to the court that
there were no property rights to be adjudicated, John was collaterally estopped
fromasserting that the property rights had not been settled. Finally, even if
the first two grounds failed, the judge ruled that John's divorce and subsequent
remarri age were sufficient changed circunstances to revoke Norah's will, since
it was "highly unlikely" that Norah woul d have wanted John's new wife to receive

any benefits fromher estate in the event John predeceased his current wfe.

W agree with appellant that sunmary judgnment was inproperly granted to
Anastatia, but conclude that the critical material fact in the case -- whether
there was a property settlenment -- renmains in dispute. W therefore renmand for

trial on that issue

Summary judgnent is proper if there are no genuine issues of material fact
and the novant is entitled to judgnent as a matter of law. Super. C. Cv. R
56 (c) (1998); Hendel v. Wbrld Plan Executive Council, 705 A 2d 656, 660 (D.C

1997). The evidence must be viewed in the |light nost favorable to the nonnovi ng
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party, who is entitled to "all favorable inferences which may reasonably be drawn
fromthe evidentiary materials.” Id. (citation omtted). 1In essence the test,
like that for a directed verdict, is "whether the evidence presents a sufficient
di sagreenent to require submssion to a [trier of fact] or whether it is so one-
sided that one party nust prevail as a matter of law " Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 251-52 (1986). On appeal from sunmary judgnent, we
conduct an independent review of the record using the same substantive standard

enpl oyed by the trial court. Hendel, 705 A 2d at 660

D.C. Code 8§ 18-109 provides that a will may be revoked by inplication of
law.® The doctrine applies when there has been a change in the condition and
circunstances of the parties significant enough to inmpute to the testatrix an
intent to repudiate. See Luff v. Luff, 123 U S. App. D.C 251, 253, 359 F.2d
235, 237 (1966); 2 WiLLiaM J. Boe & Douaas H  PaARker, Pace on WiLs 8§ 21.87 (1960 &
Supp. 1999). As the trial judge recogni zed, divorce alone of the testator (or
testatrix) is not enough in this jurisdiction to cause revocation of the will by
inmplication; the spouses nust have "settled their respective rights in each
other's assets," Estate of Liles, 435 A 2d 379, 382 (D.C 1981), and thus the

di vorce nust be acconpanied either by a "formally agreed property settlenent”

3 Section 18-109 states in relevant part:

(a) A will or codicil, or a part thereof, my
not be revoked, except by inplication of |aw, otherw se
than by . . . [a subsequent witing, or physica
destruction with the intent to revoke it]. [ Enphasi s
added. ]



bet ween the spouses, Luff, 123 U S. App. D.C. at 252, 255 & n.11, 359 F.2d at
236, 239 & n.11, or by a division of their property rights by the court. Estate
of Liles, 435 A 2d at 381-82; see Estate of Bowden v. Aldridge, 595 A 2d 396, 398
n.6 (D.C. 1991) ("[A] divorce and acconpanyi ng property division, whether by the
court or agreement, automatically revokes any existing will's bequest to the

former spouse" (citing Liles)).*

The existence of a property settlenment agreenent or court division of the
property is critical in this jurisdiction because, while in some other
jurisdictions revocation by inplication of law entails only a presunption that

may be rebutted, in this jurisdiction it is conclusive:

It may not be overcone by evidence adduced subsequent to
the death of the testat[rix] and then relied upon as
indicative of an intention that the wll should be
ef fective. Inquiry into the state of mnd of the
testat[rix] is confined to that inputed to [her] by the
di vorce and property settl enent.

Luff, 123 U.S. App. D.C. at 255, 359 F.2d at 239; see Estate of Liles, 435 A 2d

at 382. Even nore dramatically, the revocation is conplete in that it applies

4 Citing language fromBolle v. Hunme, 619 A 2d 1192, 1198 (D.C. 1993) (per
curiam, Anastatia argues that divorce alone is sufficient for revocation, see
also UnF. ProBatTE Cooe § 2-508, 8 U L.A 154; § 2-804, 8 U L.A 217-18 (1998)
(Di vorce alone revokes a will.), at least as to the spousal beneficiary. These
Uni form Code sections have not been adopted in the District of Colunbia. See
Liles, 435 A 2d at 383 (District of Colunbia Council considered but did not adopt
8§ 2-508); UnF. ProatE Cobe, 8 U.L.A 1 (1998) (listing jurisdictions wherein Code
has been adopted). 1In Bolle the court's holding consisted of a refusal to extend
the inplied revocation doctrine to life insurance benefits. Bolle's brief
general discussion of the doctrine cannot be taken as a considered re-analysis
and rejection of Luff, Liles, and Bowden in their requirement of divorce plus
property division before the doctrine is satisfied.
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to all of the beneficiaries, not just the other spouse: "the decedent's estate
passes as if [s]he died intestate.” Estate of Liles, 435 A 2d at 383. It
therefore cuts off the testanentary rights of persons or entities having no
relation to the divorce. These consequences no doubt underlie the requirenent
that, besides divorce, there nust have been a "formally agreed property
settlement” or court-ordered division, Estate of Liles, before inplied revocation

may be found.

The trial judge reasoned that the statenent in the divorce pleadings that
there were no property rights to be adjudicated, conbined with the operation of
D.C. Code § 16-910, established that the Reaps had settled their respective
property rights as a matter of law. W think the judge erred. A statenment that
the parties are not submitting the matter of property rights for adjudication
admts of two reasonable neanings. One is that the parties have formally settled
their respective rights in each other's assets, but the other is quite the
opposite: that they have agreed not to disturb their present joint ownership of
all or sone of their property, in a manner consistent with their respective
testamentary wi shes. That the latter is at |east a plausible understandi ng of
the Reaps' intent is supported by John's affidavit stating that the Reaps did not
want to divide their property but instead were content to go on sharing their
possessions and obligations, e.g., their house and charge and checki ng accounts,
in keeping with the uncontentious nature of their years-long separation. A
nmut ual understanding of this kind not to distribute their respective property

rights plainly is not the final "settle[nment of] their respective rights in each
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other's assets,” Estate of Liles, 435 A 2d at 382, required by our inplied

revocation deci sions.

Nor does D.C. Code § 16-910 support a conclusion as a matter of |aw that
a property settlement had been reached.® Wiile the statute does appear to be
binary in requiring assignment and distribution by the court or an agreenent of
t he spouses "disposing [of] the property,"” that is certainly not conclusive proof
that by eschewing the forner the parties adnitted they had a property settlenent.
Qur case law is equivocal on the extent to which the divorce court's jurisdiction
to divide property may be deferred. See, e.g., Boyce v. Boyce, 541 A 2d 614, 619
n.10 (D.C. 1988) (rejecting spouse's argument that "since a trial court is
required by section 16-910 to distribute marital property upon divorce, there can
be no distribution of assets in the future"); Carter v. Carter, 516 A 2d 917, 923
n.16 (D.C. 1986) (opining that trial <court could have allowed continued
possessi on of property by both parties for a reasonable period, with suspension
of the unilateral right of partition). W need not probe that difficult issue

here. The point is that the Reaps reasonably nay have thought that their choices

°* The statute provides in relevant part:

Upon the entry of a final decree of . . . divorce
in the absence of a valid ante-nuptial or post-nuptial
agreenment or a decree of |egal separation disposing the
property of the spouses, the court shall

(a) assign to each party his or her sole and
separate property . . . and

(b) distribute all other property accumulated
during the marriage, regardl ess of whether title is held
individually or by the parties in a form of joint
tenancy or tenancy by the entireties, in a manner that
is equitable, just and reasonable . . . . [ Enphasi s
added. ]
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upon divorce were not limted to dividing their property thenselves or having the
court do so.® The understanding asserted in John's affidavit, whereby they
continued to hold the property as though still married despite the separation and
divorce, may be awkward to square with § 16-910 but it is not patently unl awf ul
or so inplausible that the court could draw fromit, as a matter of law, the

conclusion that the parties had settled their property rights once and for all

Nor is the fact, enphasized by our dissenting colleague, that ordinarily
a divorce dissolves a tenancy by the entirety and converts it to a tenancy in
common, see Travis v. Benson, 360 A 2d 506, 509 (D.C 1976), at all decisive.
As the dissent acknow edges, ante at __, that principle is "subject to any
agreenent" to the contrary. An understanding of the kind asserted by John,
whereby the spouses essentially treated the divorce as irrelevant to their
continued joint ownership of the property, is not the settlement of their
respective interests envisioned by the inplied revocation doctrine because it is

fully consistent with the continued efficacy of the testanentary disposition

For the same reason, we reject the trial judge's finding of collateral
estoppel based on the conclusion that by asserting that no property rights were
to be adjudicated the Reaps necessarily nmeant they had nmade a property division
t hensel ves, which then sonehow becane part of the divorce decree. |t cannot be
said that by jointly seeking an uncontested divorce in which no property rights

woul d be adjudicated, the parties "actually litigated,"” Davis v. Davis, 663 A 2d

¢ We therefore disagree with the trial judge's viewthat it would have been
"at best disingenuous and at worst untruthful" of John (in the judge's words) to
assert that there was no property for the court to divide unless the spouses had
divided it voluntarily.
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499, 501 (D.C. 1995), the issue of their respective rights in each other's
assets. Additionally, summary judgnment derives no support from the fact that
John remarried before his ex-wife died. That Norah's testamentary intent changed
as a result of John's remarriage is nuch too conjectural to substitute for the

proof of divorce plus a property settlenent agreenment required by our deci sions.

Of course, the fact that sunmary judgnent was inproperly granted to
Anastatia does not nmean that it properly should have been granted to John. W
reject John's primary argument that he was entitled to judgment because his
affidavit provides the sole record evidence of whether the parties had a property
settl enent. Agai nst the background of § 16-910, the parties' assertion on
divorcing that no property rights were in dispute is sone evidence that a
factfinder could consider in concluding they had reached an agreenent. But there
was nore. The record included John's witten claim for waste against Norah's
estate filed in July 1993, which requested $30,000 for half the cost of repairing
danmage assertedly caused by Norah's use of the marital hone. It stated that John
had |eft the marital hone "with the understanding that [Norah] would reside in
the premises and naintain the property"; and that "[c]ontinuously from 1982 until
her death, [Norah] had total use, occupancy and enjoynent of the prem ses to the
exclusion of [John]" (enphasis added). These assertions at |east partly
contradict John's representations in his affidavit. Conbined with the anbi guous
assertion in the divorce pleadings, they create a triable issue of fact on
whet her John and Norah had entered into a property settlenent agreerment at the

time of their divorce
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We accordingly vacate the award of summary judgrment and remand for tria

on that issue

So ordered.

WAGNER, Chi ef Judge, dissenting: In my view, the undisputed facts of this
case support the trial court's conclusion that the doctrine of inplied revocation
applies to revoke the decedent's will. See D.C. Code 8§ 18-109. The rule has
developed in this jurisdiction that a divorce and property settlenment or a
di vorce and adjudication of the parties' property rights in the divorce action
inpliedly revokes a will executed during the marriage in favor of the testator's
former spouse. Estate of Liles, 435 A 2d 379, 381-82 (D.C. 1981); Luff v. Luff,
123 U.S. App. D.C. 251, 253, 359 F.2d 235, 237 (1966). Under either theory, the

will was revoked by inplication in this case.

Here, the fornmer husband, who was represented by counsel at the time, filed
under oath a conplaint for divorce from the testatrix in which he swore that
there were no property rights to be adjudicated between the parties. The
testatrix filed pro se a verified answer admtting the sane. Rel ying on the
parties' solemn declarations, the trial court nade a finding to that effect, and
accordi ngly, made no assignnment of property rights as required by D.C. Code § 16-
910. The clear inplication is that the parties had either resolved any property
clai s anong thensel ves or had none. Havi ng been represented by counsel, the
fornmer husband nust have known at the tinme that, upon divorce, the parties becane

tenants in conmon of their only jointly owned real property, as he later clained.
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See Travis v. Benson, 360 A 2d 506, 509 (D.C. 1976) ("entry of a final divorce
decree dissolves the tenancy by the entirety and converts it into a tenancy in
conmon") ;! see al so Col eman v. Jackson, 109 U S. App. D.C. 242, 243-44, 286 F.2d
98, 99-100 (1960), cert. denied, 366 U S. 933 (1961). Thereafter, the incidences
of ownership were governed by the nature of their interest as tenants in common,
i ncluding any agreenment with respect thereto, not by the incidences of their
former marital relationship. Indeed, the former spouse |ater acknow edged that

he and the testatrix had such an agreenent.

The former husband asserted that he and the testatrix had a property
settl enent agreenent in a pleading which he signed and filed with the court in
an effort to obtain $30,000 fromthe textatrix' estate for waste she allegedly
committed to his half interest in their former marital abode. Specifically, he
stated in his signed pleading that the parties becane tenants in combn as a
matter of |aw upon divorce and that "[u]nder an understandi ng between [hinself]
and the Decedent, the Decedent was to maintain and keep the property in
reasonabl e condition so |long as she resided in the property . . . ." He al so
asserted that he owned a fifty percent interest in the property, which would not
necessarily have been the extent of the parties' interest if the determ nation
had been left to the discretion of the divorce court rather than the parties
agreement. See D.C. Code § 16-910 (b) (distribution of marital property by the
court is to be made in a manner which is reasonable, equitable and just,

considering various factors); Gassaway v. Gassaway, 489 A 2d 1073, 1075 (D.C

! In spite of the revisions to D.C. Code 8§ 16-910, this principle, no doubt
continues. See Kl eiman v. Kl einman, 633 A 2d 1378, 1381 n.5 (D.C. 1993); see also
D.C. Code § 45-216 (1990).
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1985). The former husband's admission in his pleading provides significant
evidence that he and the textatrix had a property settlenent agreenent. See
Wnes v. Wnes, 291 A 2d 180, 182 (D.C. 1972); Smith v. Smith, 256 A 2d 833, 836

(D.C. 1969).

Finally, the divorce decree made no reservation of alinmony to either
spouse. Thus, both were relieved of any further support obligation to the other.
Carter v. Carter, 473 A 2d 395, 397 (D.C. 1984); Jackson v. Jackson, 200 A 2d
380, 382 (D.C. 1964). Al of these factors support the claim of the estate of
the testatrix that the parties divorced and settled their respective property
rights. A determination by the divorce court in a final decree, at the parties
behest, that there are no property rights for adjudication, does not differ in
any neaningful way with a final adjudication assigning specific interests,
particul arly when coupled with evidence that the parties settled their property
rights. "[T]o treat differently a property settlenent agreed to by the parties,
and a division of property made by the divorce court, would be to rest a decision
of great inport on an artificial distinction." Liles, supra, 435 A 2d at 381
As this court has stated "once [the parties] have divorced and settled their
respective rights in each other's assets, if they intend to nmke additional
provision, 'the law should require this to be done anew in a manner provided by

statute for valid testanentary disposition.'" Liles, 435 A 2d at 382 (quoting

Luff, supra, 123 U S. App. D.C. at 255, 359 F.2d at 239).

Contrary to his sworn statenents in the divorce action, the final decree
of divorce, and his signed pleading nmaking a claim for $30,000 against the

decedent's estate, the former husband filed in the present action an affidavit



14

in which he now clains that the parties never finally settled their respective
rights. |In support of this conclusory assertion, he points to the testatrix' use
and occupation of the forner narital property after the separation and subsequent
di vorce. This factor supports rather than dispels his earlier declarations of
an agreenent. That the testatrix remained in the property wthout his
interference tends to show that the parties' agreement was perfornmed in part.
In any event, their continued ownership of the property as tenants in conmon
created new incidents of ownership which allowed for her occupancy, subject to
his right to occupy as well or to demand partition. These incidents of ownership
do not arise out of the marital relationship and would exist even though the
parties had settled their respective interests, subject to any agreenent, of
course. See D.C. Code § 16-2901. An essential characteristic of a tenancy in
common is unity of possession, i.e., "each tenant [in common] is entitled to
possess the whole property and every part of the whole concurrently with every
other tenant." Second Realty Corp. v. Krognmann, 98 U S. App. D.C. 283, 285, 235
F.2d 510, 512 (1956); Deming v. Turner, 63 F. Supp. 220, 223 (D.D.C. 1945). Both
were entitled to the use and occupancy of the property, and each renained
entitled to an accounting for "rents and profits of the property to his own use

D.C. Code 8§ 16-2901 (c). Thus, that the former wife occupied the
property, to her advantage according to the fornmer husband, is inmaterial in
determ ning whether their marital rights with respect to the property had been
resolved. She had a right to occupy as a tenant in comopn, the status they took
as a result of the positions they took in the divorce case, subject to his right
to demand partition and an accounting or enforcenent of the terns of any

agreenent .



15
Simlarly, the former husband's claim that they carried insurance on the
property in both nanmes |ends no support to his efforts to refute that they had
no agreenent for disposition of their property interests. As tenants in conmon,
both had an insurable interest in the property; therefore, no significance
attaches to this fact in deternmining whether they had, as previously clained

settled their property rights.

The renmi ni ng evidence upon which the fornmer husband relies in support of
his claimthat the parties had not resolved their property rights by agreenent
or as shown by the decree consists of a bank account and charge account |isted
in their joint names and sone itenms of personalty in which he clains both
retained an interest. Significantly, the former husband does not contend that
he ever used or was authorized to use the charge account subsequent to the
di vorce or that he ever paid the bill. Wth respect to the bank account, he
acknowl edges that the testatrix stopped using it at an unspecified tine, but he
does not suggest that she retained or clainmed any interest in the funds on
deposit in the account after the divorce and their agreement was reached.
Therefore, he has offered no support for his assertion that either account
remai ned an unresolved property issue between the parties. Assuming that sone
few itens of personalty remained in which the former spouses each clainmed an
interest, and the former husband has not so asserted, it would not be sufficient,
in my opinion, to defeat the showing of the testatrix' heirs at law that the
parties had an agreenment resolving their nmajor respective property rights arising
out of the marriage such that revocation of the will was triggered under the
statute. See Berrynan v. Thorne, 700 A . 2d 181, 183 (D.C 1997). The question

is whether the divorce and final adjudication or agreenment with respect to their
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interests "create[d] such a change both in status and responsibility as to raise
the presunption of change in intention which lies at the basis of the doctrine
[of inmplied revocation]." Luff, supra, 123 U. S. App. D.C. at 255, 359 F.2d at
239. Here, the resolution of their nobst significant property interests as shown

by their sworn statenents and the decree effected such a change.

Finally, absent a claim of fraud or mstake, the heirs of the fornmer
husband, and his privies, are bound by his sworn and unsworn statenments to the
court that the parties had an agreenment with respect to their property interests
which resulted in the court's decree that the parties had no property rights for
adj udi cation. See Major v. Ilnner City Property Mgnt., Inc., 653 A 2d 379, 381-82
(D.C. 1995). There is no claimof fraud or mistake here. For the foregoing
reasons, the trial court properly granted sumary judgnent for the textatrix'
estate. See Berryman, supra, 700 A 2d at 183. Therefore, | respectfully dissent

fromthe opinion of the court.





