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Before WAGNER, Chief Judge, Ruiz, Associate Judge, and PRYOR, Senior Judge.

PERCURIAM: A petition wasfiled againg gppdlant, C.L.D., inthe Superior Court, Family Divison,
Juvenile Branch, dleging assault on apolice officer in vidlation of D.C. Code § 22-505 () (1995 Repl.).
Hewasfound guilty of the offensea the concluson of afactfinding hearing. Thiscaserasesaquestion
of gautory interpretation. That questioniswhether anindividud’ sverba chalengetoapoliceofficer’'s
order, and atempt towak away fromtheofficer, falswithin the prohibition of thestatute. Wehold, inthe

circumstances presented, that appellant did not violate the provisonsof the statute. Accordingly, we

reverse the adjudication of guilt rendered by the trial court.
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At about 9:30 am. on February 5, 1997, aschool day, gppdlant and two other young menwere
waking inthe 3900 block of Y umaSiret, Northwes, inthe Didrict of Columbia Thethree young men
were goproximatdy ablock avay fromaloca high schoadl. Officer Mdvin Evans, in uniform, gpproached
themand inquired if they were dudents a the schodl. Upon recaiving an afirmative answer, and knowing
that garting time a the school was 8:45 am., the officer directed the Sudentsto stand by the police car
andto produceidentification. Thesudentsreplied they had none. Theofficer then sought informationfrom
themordly. Appdlant refused to identify himsdf and began to use profanity. When he stated hisintention
toleave, the officer directed himto remain. After more profanity, appdlant sarted towak away. The

officer forcibly restrained him and placed him in custody.*

Early common law decisonsproduced atrilogy of rulesregarding thearrest of aditizen by apolice
officer. Though related, these rules address separate concerns. Itisalong-standing premisethat alaw
enforcement officer isauthorized to use reasonabl e force necessary to effect the arrest or detention of a
citizen. UNDERSTANDING CRIMINAL LAW, DRESSLER, Sec. 21.03 (2d ed. 1995); CRIMINAL LAW,
RoBINSON, Sec. 8.3 (1996); Durhamv. Sate, 199 Ind. 574, 159 N.E. 145 (1927). Earlier precedents
dlowedadtizento usereasonableforceto res st what theditizen beieved, in good faith, tobean unlawful

gpprehenson. UNDERSTANDING CRIMINAL LAW, & Sec. 18.06 (D). Lagtly, an officer wasauthorized

! After aremand of therecord for additiond findings, thetrid judgelimited hisfactud findingsto
those which we have stated.
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to use measured force, depending upon the gravity of the offense, againg aflesing suspect. Seeid. With
theincreaseof urban communities, theuseof forceinthelatter two circumstancesbecamemorerestricted,
and ggnificant changesevolved. Many jurisdictions have enacted Satutes providing thet anarrestee may
not res st apprehension evenif itisbelieved that the arrest or detentionisunlawful. Id. Smilarly, the
magnitude of force, and the manner of pursuit, used by apolice officer to catch afleeing suspect, has
caused increasing scrutiny and restraint, see, e.g., Tennesseev. Garner, 471 U.S. 1 (1985). Asthe
Supreme Court observed in Terry v. Ohio, 392 U.S. 1, 13 (1968), “. . . Street encounters between
citizensand policeofficers. . . rangefromwholly friendly exchanges of pleasantries or mutualy useful
information to hogtile confrontations|between] amed men.....” Thuscourtsare continuoudy concerned

with balancing legitimate law enforcement powers and the rights of individual citizens.

D.C. Code section 22-505 (a), provides, in part:

Whoever without justifiable and excusable cause, assaults, resists,
Opposes, impedes, intimidates, or interfereswith any officer or member of
any police force operating in the District of Columbia

whileengaged in or on account of the performanceof hisor her officid
duties. ... Itisndther judifiable nor excusable causefor apersontouse
forcetoresst anarest when such anarest ismade by anindividua heor
shehasreason to bdieveisalaw enforoement officer, whether or not such
arrest is lawful.

Thisdaute, broadly drawn, semsfrom, andisrdaed to, thecommon law rule permitting apolice

officer to effectuate an arrest or detention by reasonableforce, if necessary. It plainly seeksto deescalate
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the potentid for viodlencewhich exigswhenever apalice officer encountersanindividud inthelineof duty.

It isimportant to bear in mind that the issue before usis not whether the police officer had reeson
toact ashedid. Although thejustification for the police officer’ s conduct isrelevant to the statutory
requirement that the incident have taken place “while [the officer] engaged in or on account of the
performanceof hisor her officid duties,” D.C. Code § 22-505 (a) (1990), that dement of the offenseis

not contested.? The question before us is whether C.L.D.’s conduct violated the statute.

Thepreciseissuepresentedinthisgpped isonewehavenot addressad. Previoudy, wehavehdd

that apersonwho physcaly chalengespolice officersby griking themviolatesthe satute by * opposing”

apoliceofficer. SeelnreE.D.P.,573 A.2d 1307, 1309 (D.C. 1990). Althoughit hasbeen said that the

2 Thus, we need not addressthe dlegations made by C.L.D., and apparently a least somewhat
credited by thetrid court, that the police officer used excessveforceinarresting C.L.D. after herefused
tocomply withtheaofficer’ sorder. Thedauteexpresdy makesthelawfulnessof policeconduct irrdevant
asadefensetothe“use[of] forcetoress anarres.” D.C. Code 8§ 22-505 (a) (“It isneither judtifigble
nor excusable causefor apersonto useforcetoresst an arrest when such arrest ismede by anindividua
he or she hasreason to believeisalaw enforcement officer, whether or not such arrest islawful.”)
(emphegsadded). Althoughinthiscase, thetrid court found C.L.D. guilty of “ressting]” under thedatute,
it dso found thet the officer told C.L.D. that “ he‘was giving him alawful order and that he could be placed
under arrest if hewould not comply.”” (Emphasisadded.) The government doesnot contend, and thetrid
court did not find, that the police officer was attempting to arest C.L.D. Therefore, astherewasno arrest
inthiscaseduring thetimeof C.L.D.’sconduct at issue, we have no reason to consider the statutory
provison that theunlawfulness of the officer’ sactionisirrdevant to defense of “use[of] forcetoresst an
arrest.”
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Satuteencompasses* nonviolent obstruction of apoliceofficer inthe performanceof hisduty,” Jonesv.
United Sates, 128 U.S. App. D.C. 36, 38 n.2, 385 F.2d 296, 298 n.2 (1967),° we have held that a
person who smply speaksout to apolice officer, without more, doesnot violatethe statute. Seelnre
E.D.P., supra, 573 A.2d a 1309. Thiscase presentsadtuation in between those we have consdered,

involving verba conduct and evasive action by the accused, but not a physical assault.

In evduating whether the conduct a issuein this case conditutes an offense under the Satute, we
turn, firg,, to consder thetermsat issuein their statutory context. See Edwardsv. United States, 583
A.2d 661, 664 (D.C. 1990). The gatutory offense of assault on apolice officer isframed interms of
“assaltfing], resstfing], oppading], imped(ing], intimidat[ing] or interfer[ing]” withapolicedfficerinthe

ormanceof theofficer’ sofficia duties. D.C. Code 8§ 22- . Wehavenaot described the scope
perf f the offi officid duti C.Code§22-505(a).* hav described th

® Theissuewasraised tangentialy in Jones, where gppedllant was not charged with violating the
Satute, but becausethe gppd|ant, who had been convicted of mand aughter, had sought to provehisclam
of sdf-defense by introducing evidence thet the decedent hed been convicted under the datute. Thetrid
court excluded theevidence. Onappeal, the court affirmed, noting, without citation or andyssof the
statutory language, that the statute prohibited not only physical interference, but aso “nonviolent
obstruction.” Jones, supra, 128 U.S. App. D.C. at 38 n.2, 385 F.2d at 298.

* The more common dictionary meanings of these terms are as follows:

To“assault” isto “rush violently and hostilely against . . to attack (a
person) typicaly with brutal violence. . . to commit rgpe upon. .. . to
attack violently by nonphysical means.”

To“read” isto “withgand theforce or the effect of . . . to exert onedf
to counteract or defeat . . . to be distasteful to.”

To “oppose’ isto “to place over against something so asto provide
(continued...)
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of conduct encompassed by those words, but have stated in construing the statute' s prohibition on
“oppoding]” apaliceofficer, that where gpeechisinvolved, the gatute should be* narrowly condrued” to
avoid undueinfringement of First Amendment rights. SeeE.D.P., supra, 573 A.2d at 1309 (citing City
of Houston v. Hill, 482 U.S. 451, 463n.11 (1987)). Cf. RA.V.v. K. Paul, 505 U.S. 377, 389-90
(1992) (driking down ordinance againg “fighting words’ thet prohibited otherwise permitted gpeech soldy
on bassof content). Weare aso mindful thet in the context of the Fourth Amendment, apersonisnot
obligated to comply with apalice request to op and answer questions. Accordingly, aperson may avoid
meeting the policewithout thereby triggering thesort of suspicionthet judtifiesfurther policeinvestigation.
See Brown v. United Sates, 590 A.2d 1008, 1019 (D.C. 1991) (citingInreD.J., 532 A.2d 110, 112
(D.C. 1982). Inlight of the commonly-understood meaning of the Satutory terms and guidance concerning
possible conditutiond implications and beering dsoin mind thet theimprecison of the datutory termscalls

for gpplication of therule of lenity, sse RiggsNat' | Bank v. Digtrict of Columbia, 581 A.2d 1229, 1262

*(...continued)
ressance, counterbaanceor contrast . . . to offer res ganceto, contend
against, or forcefully block.”

To“impeoe’ isto“meketimid or fearful: ingaire or effect with fear: frighten
... to compel to action or inaction.”

To"“interfere’ is“tocomein collison: to beinoppogtion: toruna cross-
purposes. clash . . . to enter into or take apart in the concerns of others:
intermeddle: interpose: intervene.”

Webster’s Third New International Dictionary (1971).
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(D.C. 1990),>wehold that to condtitute an offense under D.C. Code § 22-505, aperson’s conduct must
go beyond spesch® and mere passive resistance or avoidance, and crossthelineinto active confrontation,
obstruction or other action directed againgt an officer’ s performanceinthelineof duty.” See Ransomv.
United Sates, 630A.2d 170 (D.C. 1993) (finding evidence sufficient to establish appellant “ resisted”
arest where, during flight, he pulled gun from waistband and turned to police officerswith gun in hand).
Thekey istheactive and oppositiond nature of the conduct for the purpose of thwarting apolice officer

in his or her duties.®

> Although the arguable ambiguity of the statutory termswould permit it, areview of thelegidative
history yields little of interest on the issue before us.

® Thereis, of course, adigtinction between protected speech and crimind thrests, which could
form the basis of an offense under § 22-505.

 We do not mean to imply that aperson’ s speech may not be used to establish the offense, but
that speech, done, may not permissibly condtitutethe offense. SeeVWisconanv. Mitchell, 508 U.S. 476,
489 (1993) (“The Firs Amendment . . . does not prohibit the evidentiary use of speech to establish the
elements of a crime or to prove motive or intent.”).

8 Thetermsused in Satutes of other jurisdictions more aptly cover the conduct inthiscase. Cf.
DeL. CobEANN. tit. 11 § 1257 (1998) (making it illegal to “prevent[] or attempt([] to prevent a peace
officer from effecting an arrest or detention”); Mo. ANN. STAT. 8§ 575.150 (Vernon 1998 Supp.) (making
itillegd to“ress” or “interfere’ with an officer making anares or detention); N.D.Cent.Cobe 812.1-
08-01(1999) (makingitamisdemeanor to“ intentiona ly obstruct], impair[], impedd ], hinder], prevent|],
or pervet|] theadminigtration of law or other governmenta function™); INDIANA CODEANN. § 35-44-3-3
(Michie1999) (mekingit illegd to “forably ress], obdrudt[], or interfer[] with” alaw enforcement officer
performing hisduties); N.M. STAT. ANN. 8§ 30-22-1 (same); La. Rev. STAT. ANN. § 14:108 (making
illegd the“intentiond interferencewith, oppastion or resstanceto, or obructionof” an officer and defining
the phrase* obstruction of” asused “inaddition to its common meaning, Sgnification, and connotation”);
TEXASPENAL CODE ANN. 8 38.04 (West 1994 Repl. & 1998 Supp.) (making it a misdemeanor to
“intentiondly fleg’ from apeace officer); ArRK. CoDEANN. 8§ 5-54-103 (Michie 1997) (making refusd to
submit to police officer alesser offensethan ressting arrest); Me. Rev. STAT. ANN. tit. 17-A 8 751-A
(West 1998) (criminalizing only refusal to submit to an arrest or detention which involvesforce or
subgtantid risk of injury); UTAH CobE ANN. 8 76-8-305 (1999) (making “interference’ with an arresting

(continued...)
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Althoughwerecognizethat thisinterpretationissomewhat imprecisg, itisno different thaninany
number of Stugtionswhereacareful balance must be struck between adatutory purpose and condtitutiond
concerns. Therequisite balancing must be conducted, on acase-by-casebasis, in anintensdly factud
andyds Wedrikethebdanceinthiscaseby conduding that C.L.D.’sconduct, asfound by thetrid court,
did not crossthelinewe haveidentified. Atmogt, C.L.D. can be sad to havebeen obnoxioudy —perhaps
even offengvey —uncooperative. No doubt hefrustrated the officer’ s purpose; but the manner inwhich
he did so does not contravene the statute because what C.L.D. did wasto ignore the police officer's
command, mouth off, and walk away. Hedid not resist, oppose or impede’ the officer by actively
interposing some obstacl e that preciuded the officer from questioning him or attempting to arrest him.
Reather, he chose nat to comply. We conclude that the statutory language does not evince alegiddive
intent to punish such noncompliance asafdony, with apendty of uptofiveyears. See D.C. Code 8§ 22-

505 (a).

8(...continued)

officer amisdemeanar); ALA. Cobe 8 13A-10-41 (1999) (criminalizing conduct which “prevents’ apalice
officer from effecting an arrest); V1. STAT. ANN. tit. 138 3017 (1999) (same); N.J.Rev.Sr. §2C:29-2
(1999) (same); N.Y. PENAL LAw § 205.30 (McKinney 1999) (same); WAsH. Rev. CODE ANN. §
9A.76.040 (West 1999) (same); ARiz. Rev. STAT. ANN. 8§ 13-2508 (1999) (crimindizing “ preventing”
ares only if doneby forceor by meanscregting asubstantia risk of injury); TENN. CODEANN. 8 39-16-
602 (1999) (preventing “adop, frik, hdt, arrest or search” illega only if done by force); GA. CoDEANN.
816-10-24 (1999) (criminalizing conduct which “hinders’ apolice officer); CAL. PENaAL CoDE § 148
(Deering 1999) (crimindizing conduct which “ddlays’ apolice officer); IbaHo Cobe § 18-705 (1999)
(same); Nev.Rev. STAT. ANN. 8 199.280 (Michie 1998) (same); N.C. GEN. STAT. § 14-223 (1999)
(same).

® Initidly, thetrid court found that C.L.D. violated the tatute by “opposing” and “impeding” the
policeofficer; onremand, thetria court foundthat C.L..D. had“res sted, opposed, andimpeded apolice
officer.”



Accordingly, the judgment of thetrial court is hereby

Reversed.





