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Before STEADMAN and Ruiz, Associate Judges, and MAck, Senior Judge.

Ruiz, Associate Judge: Following abenchtria, appellant was convicted of thirteen counts of
fallingto haveher child regularly attend school, inviolation of the Compul sory School Attendance Act,
D.C. Code 8§ 31-402 (a) (1993). On gpped, she arguesthat the evidence wasinsufficient to support the
conviction becausetherewasno proof that she had custody or control of her child a thetimetheviolations
occurred. Specifically, gppdlant contends that thetria court could not rely on hearsay school records

whichliged the same addressfor her and the child. Weagreethat the school recordswerencot properly
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admissblefor thispurpose. Asthetria court reied on the school recordin finding gppdlant guilty, we

remand the case for further proceedings consistent with this opinion.

During the 1995-96 school year, gppellant'sdaughter, T.C., had numerous unexcused absences
from school. Pursuant to school palicy, the classroom teacher completed and turned into the school
princpal Form 565A, AbsenceInvetigation Request, whichlisted the sameaddress, 423 Burbank Stret,
SE., for bathgopdlant and T.C. After theprincipa becameawareof these alxsences, sheassgned aPupil
Personnd Worker toinvestigate, and persondly attempted to contact gppellant on at |east oneoccasion.
Theprincipd aso sent | ettersto gppe lant at the addresslisted on Form 565A requesting an explanation
for T.C.'sabsences, but the schoal never recaived anything inwriting from gppdlant explaning the reasons
for her daughter's absences. The principal met gppellant at the school following a parent-teacher
conferenceduring the 1995-96 schoal year, a whichtime gppe lant introduced herself as T.C.'smother.
Additiondly, at some ather point during the 1995-96 school yeer, when asked about her absentesism that

school year, T.C. told the principal that "my mom kept me at home."

Inreviewing damsof insufficency of theevidencea trid, thiscourt viewsthe evidencein thelight

most favorableto thegovernment, giving deferenceto theright of thefact-finder to weigh evidence, draw
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all justifiableinferences, and determine credibility. See Greenv. United Sates, 608 A.2d 156, 158
(D.C.1992). Nodidtinctionisdrawn betweendirect and circumstantia evidence. SeeParker v. United
Sates, 601 A.2d 45, 51 (D.C. 1991) (citing Driver v. United Sates, 521 A.2d 254, 259 (D.C.
1987)); Curry v. United Sates, 520 A.2d 255, 263 (D.C. 1987). Only in such instanceswherethere
IS No evidence upon which areasonable person might fairly conclude guilt beyond areasonable doubt
should the evidence be found insufficient. SeeinreL.A.V., 578 A.2d 708, 710 (D.C. 1990); Roy v.

United Sates, 652 A.2d 1098, 1103 (D.C. 1995) (citing Parker, supra, 601 A.2d at 51).

Appd|ant contendsthat theevidencewasinsufficent to support aconviction under the Compulsory
School Attendance Act. To convict gope lant of violating the Act, thegovernment must show beyonda
reasonable doubt that aparent "who has custody or control of aminor child failed to placetheminorin
"regular attendance” at school. D.C. Code § 31-402 (a) (1993). Appdlant does not dispute thetrial
court'sfinding that sheisthe parent of aminor child who was cons stently absent from school without a
vaid excuse, but doeschdlengethefinding that shehad " custody or control” of the child at thetimethe

violations occurred.

Wecondude, viewing the evidencein thelight most favorableto the government, thet aressoncble
fact-finder could find that appelant had custody or contral of T.C. and, thus, wasguilty of fallingto ensure
her regular attendanceat school. Theschoal principd, and solewitnessin thiscase, tedtified that appd lant

told her shewas T.C.'s mother during a parent-teacher conference at the school, and that, when
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questioned, T.C. indicated that it was her mother who kept her out of school.* Additiondly, the Absence
Investigation Reguest (Form 565A)) prepared by the child'steacher listed both mather and child a the same
address. "Whenthetria court Stsasthefact finder, itsfactua findings are accorded considerable
deference and are reviewed under a'clearly erroneous standard.” Davisv. United Sates, 564 A.2d
31, 35 (D.C. 1989) (en banc); seealso D.C. Code § 17-305 (a) (1997 Repl.). Inthiscase, appellant's
Satement to the principa that sheisT.C.'smother, T.C.'sresponseto the principd that her mother kept
her out of school andtheschool formlisting their common address, if properly beforethe court, could give
riseto areasonableinference that appellant had "custody or control” of T.C. during thetime shewas

repeatedly absent from school.?

Appdlant contendsthat the information listing both mother and child a the sameaddressin Form
565A Absence Investigation Report isinadmissibleto show custody because no foundation wasgiven at
trid "regarding how or where such information would have been ascartained.” App. Br. & 3. Under the

busnessrecord hearsay exception, adocument isadmissibleif it was(a) medeintheregular courseof any

! Although appellant's brief notesthat the principa's testimony with respect to what the child said is
inadmissble hearsay, that objection was nat medeto thetrid court, and gopdlant does not argue thet it was
plain error for thetria court to consder hearsay evidence. See (Kevin) Hunter v. United Sates, 606
A.2d 139, 144 (D.C.) (Cert. denied, 506 U.S. 991 (1992). "Hearsay evidence admitted without
objection may be properly considered by thetrier of fact and givenitsfull probative value." Mackv.
United Sates, 570 A.2d 777, 782 (D.C. 1990) (citation omitted). In addition, we notethat thetria
court did not mention the child's statement when it found appellant guilty.

2 Although the government does not make the argument, and we are cognizant of the government's
burden to proveits case beyond areasonable doubt, wethink it isreasonable for thefact-finder toinfer,
absent evidenceto the contrary, that aparent has custody or control of achild. Cf. InreB.C.,582A.2d
1196, 1199 & n.6 (D.C. 1990) (explaining that parenta respongbilities” do not terminate abbsent the death
of the parent or a court order”) (citing Martin v. Tate, 492 A.2d 270, 273 (D.C. 1985)).
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busness and (b) if it wastheregular course of such busnessto make such memorandum or record a the
time of such act, transaction, occurrence, or event, or within aressonabletime theresfter. See Gilesv.
United Sates, 548 A.2d 48, 53 (D.C. 1988); Super. Ct. Gen. Fam. R. Q (a); see also Super. Ct. Civ.
R. 43-1 (a). Inthiscase, the principa testified that the Absence Investigation Report was madein the
regular course of school business, and that it was school policy for teachersto make these reports after

three unexcused absences, as was the case with T.C.

Appdlant correctly argues, however, that before the hearsay informationonher and T.C.'s
common address can be admitted under the bus ness record exception, the government must a so show
abagsof persond knowledge of theinformation contained in the school record. In InreD.M.C., 503
A.2d 1280, 1282 (D.C. 1986), we required a showing that "the maker of the record had personal
knowledge of thefactsset forth in that record or, if not, that the facts were communicated to the maker,
directly or indirectly, by onewho wasacting in theregular course of business and who had such persond
knowledge." Notwithstanding the expressrulingininreD.M.C. that the businessrecord hearsay
exception requiresthe proponent to lay afoundation of persona knowledge, the Superior Court rule

relevant to this case appears to exclude that factor as a requirement for admissibility, providing instead

Any writing or record, whether in the form of an entry in abook or
otherwise, made asamemorandum or record of any act, transaction,
occurrence, or event, shall be admissible as evidence of such act,
transaction, occurrence, or event, if made inthe regular course of any
busness, andif it wastheregular course of such busnessto makesuch
memorandum or record a thetime of such &, transaction, occurrence, or
event, or within areasonabletimethereafter. All other circumstances
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of the making of such writing or record, including lack of
personal knowledge by the entrant or maker, may be shown to
affect its weight, but such circumstances shall not affect its
admissibility.
Super. Ct. Gen. Fam. R. Q (a) (1997); see Super. Ct. Civ. R. 43-I (a) (1997) (emphasis added).
Moreover, ance D.M.C., inlaying out thefoundation requirementsfor the busnessrecord exception, we
have at timesomitted the persona knowledge dement. Compare Gilesv. United Sates, supra, 548
A.2d a 53 (noting, inthe context of admissbility of chemist'sreport under D.C. Code § 33-556, thet the
"key toadmisshility of abusinessrecord asan exceptionto thehearsay rule, therefore, isthefoundation
provided by thetestimony of Someonein apogtion to verify that therecordswere mantained intheregular
course of . . . business operations.™ ) (quoting Martini Hairdressers, Inc., v. Potomac Beauty
Supply Co., 203 A.2d 200, 201 (D.C. 1964)), with Goldsberry v. United Sates, 598 A.2d 376,
378 (D.C. 1991) (noting with respect to public record exception to hearsay rule, that factsin public

document must be "within the persona knowledge and observation of therecording officia™), and

(Donell) Hunter v. United States, 590 A.2d 1048, 1053 (D.C. 1991) (same).

Therefore, we take thisopportunity to restate that, to be admissible under thebusinessrecord
exceptionto the hearsay rule, ether theoriginal maker of the busnessrecord sought to be admitted under
the exception must have persond knowledge of theinformation intherecord, or must havereceivedthe
informeation from someone with such persona knowledge and who is acting in the regular course of
busness. Thisrequirement wasclearly set forth in United Satesv. Smith, 172 U.S. App. D.C. 297,

521 F.2d 957 (1975), relied upon by D.M.C, which interpreted the Busness Records Act, 28U.S.C. §
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1782 (a), astaute that containsthe samelanguage asthe Superior Court rule a issuehere® Asexplained

by the Smith court:

By overwhdming mgority, the better view of thislanguageisthat whileit exempts
the maker of the record from the requirement of persond knowledge, it dlows
admission of the hearsay only if it was reported to the maker, directly or through
others, by onewhoishimsdf acting in the regular course of business, and who has
persona knowledge

Smith v. United Sates, supra, 172 U.S. App. D.C. at 304, 521 F.2d at 964.

Having stated that thereisapersona knowledge requirement, however, doesnot answer the
question how the requisite persond knowledge may be shown. Wehave sad in the context of the public
record exception that it is not necessary for the record-maker to testify about hisor her personal
knowledge. Rather, asufficient foundationisladif the presenter of the record testifies, or some other
evidence supports, that the maker has an obligation to make an accurate recording. Cf. Goldsberry,
Supra, 598 A.2d a 379. Althoughinthis casethe school principdl testified thet T.C.'steacher, whofilled
out theform, had persona knowledge of T.C.'sabsencesfrom school, the principal did not testify,
however, that T.C.'steacher either had persona knowledge of where T.C. and appdlant lived or had
included the addressinformeation on the school form after having received the informeation from someone
with persond knowledge of thet fact in theregular course of busness. Therefore, the necessary foundetion
of persond knowledge islacking with repect to the addresslisted on the school form. Thetrid court

gopearsto haverdied on the school form for the number of days T.C. was absent from school and for the

® Quper. Ct. Fam. R. Q (a) (issued May 19, 1980) and theidentical Super. Ct. Civ. R. 43+ (a) (issued
June 30, 1975) were both in existence at the time In re D.M.C. was decided.
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"addressdnindicated asMs Clyburn'saddress.” Althoughthe school formwasadmissibleasabusiness
record to prove the number of days T.C. was absent from schooal, it cannot be used as proof of their

common residence.

Becausethetrid court'sdecisoninthiscaserdied oninadmissble evidence, weremand the case

for further proceedings consistent with this opinion.*

Remanded.

* |f thetrid court, asthefinder of factin abenchtrial, should determinethat it would not have convicted
gopdlant absent theinadmissibleevidence, thetrid court should set as detheconviction, without prgudice
to theright of the government to retry the case. See Thomasv. United States, 557 A.2d 599 (D.C.
1989). However, if thetria court should determinethat it would have convicted the gppd lant even without
congderation of theimproperly admitted evidence, the conviction shall sand, without prgjudiceto theright
of the gppelant to filearenewed notice of gpped. Nether party has briefed thelegd sufficiency of the

remaining evidence, gpart fromtheimproperly admitted evidence, to sustain aconviction and wedo not
here address that issue.





