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PETER M QUANDER,
AS NExT FRIEND OF CHRI STOPHER D. QUANDER, APPELLANT,

V.
Kri sTY Dow APPELLEE.

Appeal fromthe Superior Court of the
Di strict of Col unbia

(Hon. Zinora Mtchell-Rankin, Trial Judge)
(Submitted Decenber 1, 1998 Deci ded Decenber 16, 1998)

M chael E. Brand, Kenneth J. Loew nger, and Barbara A. Rice filed a brief
for appellant.

C. Hope Brown filed a brief for appellee.
Bef ore ScrveLB and FARRELL, Associ ate Judges, and PrRvor, Seni or Judge.

Per CRAM  The trial court in effect dismssed on the pleadings a claimof
ownership by a third person of funds in a bank account which appell ee was seeking
to attach in execution of a consent judgnent. W hold that rejection of the

claimwas premature, and renmand for further proceedings.

Appel l ee Kristy Dow agreed to waive clainms of conmon | aw narriage she had
previously asserted against Peter M Quander, in return for $50,000 payable in

i nstal |l ments. The agreenent was enbodied in a Consent Order entered by the
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Superior Court in January 1997. The Order provided that if Quander failed to pay
any installnment, the default would constitute a confessed judgnent as to the
out standi ng amount due and attorney's fees. In June 1997, after Quander had
failed to pay the My installnment, Dow filed an application for Oder of
Condemmation with the court, asserting that she had served a wit of attachnent
on a branch of the Chevy Chase Bank and the bank in turn had acknow edged t hat
it was custodian of a savings account anpunting to some $56,000 in the nane of
Peter M Quander. Approximately one nonth |ater, Christopher D. Quander, by and
through his father, Peter M Quander, as next friend, filed an answer to the
proposed condemati on, asserting that the funds in the Chevy Chase Bank account
bel onged to Christopher D. Quander, were held in trust for him by Peter M
Quander, and were "used exclusively for Christopher's education and education-

rel ated expenses."

In Septenber 1997, without acknow edging the claim by Christopher, the
trial court ordered the garni shee Chevy Chase Bank to disburse a specific sum
from the account to Dow "in full and final satisfaction of the remaining
confessed judgnent anmount in this matter."* |n denying Christopher's subsequent
notion to alter or amend judgnent, the court stated that no hearing had been

necessary to deternine the ownership of the funds,

since ownership was not at issue. M. Quander's
utterance of the words that the funds belong to his son
wi t hout some cogni zable | egal i nstrunent whi ch

ef fectuates that intent, or his nere desire to use the
funds in question for the parties' minor child, does not

! The court had previously ordered the bank to disburse part of the funds
to Dow s past and present counsel under the attorney fee provision of the Consent
O der.
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create a legal or cognizable interest in the sane by the
m nor child.

Christopher D. Quander's answer to the request for condemation was filed

pursuant to D.C. Code § 16-551 (1997), which states:

A garni shee or stranger to the action who may make
claim to the property attached nmay file an answer
def endi ng against the attachment. The answer nay be
considered as raising an issue without any reply, and
any issue of fact thereby nmade nay be tried with a jury
if any party so desires.!?
We hold that the trial court erred in rejecting Christopher's claimon the basis
of the answer alone. |In effect the court disnmissed for failure to state a claim
upon which relief could be granted. See Super. C. Cv. R 12 (b)(6). Such
di smissal is proper, however, "only where it appears beyond doubt that the
[party] can prove no set of facts in support of his claimwhich would entitle him
torelief." MBryde v. Anpbco G| Co., 404 A 2d 200, 202 (D.C. 1979) (citations
and internal quotation marks onmitted). That cannot be said here. Wat sort of

trust relationship, if any, surrounded the bank account could not be decided

sinmply on the basis of Christopher's answer.® And upon the nature of that trust,

2 Christopher nade no demand for a jury trial. See Super. . Cv. R 38
(b).

5 It has been said, for exanple:

When a person nakes a savings deposit in a bank in

his own nanme as trustee for another person, his

intention may be either (1) to create a revocable trust
(continued...)
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if any, may depend whether the funds can be reached by a judgnment creditor such
as Dow. We express no view on whether, as the trial court opined, only a trust
shown by "sonme cognizable legal instrument” would establish ownership of the
funds in Christopher sufficient to defeat Dow s claim* Nor, of course, do we
foreclose the availability of sunmary judgnent should Christopher's proof fail
to create a triable issue of fact as to ownership. W hold only that the
rejection of his claimbased upon the answer al one was i nproper.

Vacat ed and remanded for further proceedings.

3(...continued)
(2) to create an irrevocable trust (3) not to create a
trust.

Simons v. First Fed. Sav. & Loan Ass'n, 132 F. Supp. 370, 372 (D.D.C. 1955).

4 Conpare, e.g., Cabaniss v. Cabaniss, 464 A 2d 87, 91, 92 (D.C. 1983)
("Unl ess otherw se provided by statute, such as the Statute of Frauds or Statute
of WIls, an enforceable trust can be created without a witing”; held that
putative settlor adequately manifested his intent to create verbal trust and
conplied with the formalities necessary to bring about that result), with Thurm
v. Wall, 104 A 2d 835, 836 (D.C. 1954) (sustaining refusal to hold putative trust
enforceabl e agai nst tenant's creditor in |ight of precedent holding that "verbal
trusts are without force or effect to defeat the rights of third parties under
our local statute of frauds, and that such agreements nust be in witing"
(footnote omtted)).





