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Bef ore Scivele and Reib, Associ ate Judges, and Prvor, Senior Judge.

ScHveLB, Associ ate Judge: In this case of alleged donmestic violence
i nvol ving an unnarried couple, the trial judge i ssued a one-year civil protection
order (CPO) against the defendant, Bernard Tyree, without permtting Tyree's
attorney to cross-exani ne the conplainant, Juanita Evans. Observing that unlike
M. Tyree, Ms. Evans was not represented by counsel, the judge stated that Tyree

"has no right to confront or cross-exanmine her. This is a civil proceeding."!?

On appeal, Tyree contends that this total prohibition against any cross-

exam nation of M. Evans was error. We conclude that although the judge was

! We believe that the judge may have mi sspoken and intended to say "civil
protection proceeding."
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entitled to place reasonable Iimts on cross-exam nation, she erred at the trial

stage by precluding cross-exani nation altogether. Accordingly, we reverse.

THE TRI AL COURT PROCEEDI NGS

On June 5, 1997, Ms. Evans filed a pro se petition and affidavit in which
she requested a civil protection order against M. Tyree. M. Evans al so asked

that Tyree be required to vacate the apartnment that the two of them shared.?

In her pleading, Ms. Evans checked a box indicating that she and Tyree had
a "romantic/dating relationship." M. Evans alleged that on June 4, 1997, Tyree
had punched her in the nouth, causing it to bleed. She also claimed that "[i]n
the last five weeks, there has been [a] history of violence towards the
petitioner.” On the date that Ms. Evans filed her petition, Judge Stephen G
M1liken entered an ex parte fourteen-day tenporary protection order pursuant to
D.C. Code § 16-1004 (d) (1997). A hearing on Ms. Evans' request for a one-year

CPO was set for June 19, 1997 before Judge Zoe Bush.

On the scheduled trial date, Ms. Evans appeared pro se, while M. Tyree was
represented by an attorney. At the begi nning of the hearing, after ascertaining
the nature of M. Evans' allegations, the judge advised Tyree that he could

either consent to the entry of a CPO or contest the case. The judge then

2 Prior to the trial on the nerits, M. Evans noved to a shelter and
t herefore wi thdrew her request that Tyree be conpelled to nove out.
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outlined her ground rules for a contested hearing, and she indicated firnly that
Tyree's counsel would not be allowed to cross-examne M. Evans. The judge
explained to Tyree that "if there's sone area of inquiry you want to raise with
me . . . | may or may not pursue it," but she reiterated that she woul d conduct

the proceeding and that there would be no cross-exam nation by Tyree's attorney.

In response to brief interrogation by the court, Ms. Evans testified that

Tyree struck and abused her. Tyree's attorney stated that "[t]here is a question

about Ms. Evans being arrested also before for . . . assaultive conduct agai nst
M. [Tyree]." Ms. Evans inquired whether she should answer, but the judge
directed her not to, because "I'm not asking you that." The judge stated that

"[t]he court's focus is on the incident involved with June 4th."

The judge then asked Tyree if he was "willing to answer ny questions."
Tyree responded that he had nothing to say. The judge found that there was "good
cause to believe that a famly offense had occurred," and she issued a CPO in
whi ch she ordered Tyree not to assault, threaten, harass or physically abuse M.
Evans. The judge also ordered Tyree to stay away from Ms. Evans and not to
contact her in any way. In her order, the judge further directed Tyree to enrol
in and conplete a counseling program for al cohol abuse and for donestic viol ence.

The duration of the CPO was one year. Tyree noted a tinely appeal.

LEGAL DI SCUSSI ON
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A. The right to cross-exanm ne wtnesses.

Cross-exam nation "is beyond any doubt the greatest |egal engine ever
invented for the discovery of truth." 5 JouN HENRY WGVORE, WGVORE ON EviDENCE § 1367,
at 32 (Chadbourn rev. 1974); see also California v. Geen, 399 U S 149, 158
(1970) (quoting prior edition of Wawre); Curry v. United States, 658 A 2d 193,
199 (D.C. 1995) (quoting Green and WGVORE). "[1t] is the principal means by
which the believability of a witness and the truth of his [or her] testinony are

tested." Davis v. Alaska, 415 U. S. 308, 316 (1974).

"Where a witness cannot be cross-exam ned, the search for truth is severely
i npai red. " Curry, supra, 658 A 2d at 199. "Whoever has attended to the
exam nation, the cross-exam nation, and the re-exam nati on of wi tnesses, and has

observed what a very different shape their story appears to take in each of these

stages, will at once see how extrenely dangerous it is to act on the "ex parte"
statement of any witness and still nore of a wtness brought forward under the
i nfluence of a party interested.” 5 WawRrg, supra, § 1367, at 34 (quoting BAVYLEY,

J. in Berkel ey Peerage Case, 4 Comp. 401, 405 (1811)).

"The extent of cross-examination [of a wtness] with respect to an
appropriate subject of inquiry is within the sound discretion of the trial
court.” Alford v. United States, 282 U S. 687, 694 (1931); see also Mtchell wv.
United States, 408 A 2d 1213, 1214 (D.C. 1979) (quoting Al ford). "The trial
judge always may linmit cross-exam nation to prevent inquiry into matters having

little relevance or probative value to the issues raised at trial."™ Mtchell,
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supra, 408 A 2d at 1214 (citations and internal quotation marks onmitted). A
conpl ete denial of the opportunity to cross-exam ne, however, is inmpermssible.

See Fortune v. Evans, 58 A 2d 919, 920 (D.C 1948).

The right to cross-exanine wtnesses called by the opposing party is not
confined to any particular kind of proceeding. "In alnpbst every setting where
i mportant decisions turn on questions of fact, due process requires an
opportunity to confront and cross-exam ne adverse w tnesses.” Coldberg v. Kelly,
397 U.S. 254, 269 (1970) (citations omitted); see also denbrook Rd. Ass'n v.
District of Colunbia Bd. of Zoning Adjustnment, 605 A 2d 22, 39 (D.C. 1992) ("[i]n
all adjudicative proceedings, cross-examnation and confrontation are the
handmai dens of trustworthiness in the face of a factual dispute") (citation and
internal quotation marks onitted). The opportunity for cross-exam nation nust
be accorded not only to crimnal defendants, but also to civil litigants.
Fortune, supra, 58 A 2d at 921; see also The Otawa, 70 U.S. (3 wall.) 268, 271
(1865) (suit in admralty); Ziegler v. Ziegler, 304 A 2d 13, 14 (D.C. 1973) (per

curian) (divorce and child custody).

B. Proceedings in which there is no right to cross-exam nation.

There are, of course, contested proceedings in which it is inpracticable
to present live testinmony, and in which cross-examnation is therefore
unavai |l abl e. In Gerstein v. Pugh, 420 U S. 103, 120 (1975), for exanple, the
Supreme Court held that the existence of probable cause for the purpose of

setting a crimnal defendant's conditions of release "can be determined reliably
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wi t hout an adversarial hearing." A court may |likewi se grant interimrelief in
a civil case, without hearing live testinony or providing an opportunity for
cross-exanm nation, so long as the resulting order is of limted duration. See,
e.g., Super. C. Cv. R 65 (b) (tenmporary restraining order effective for ten
days may be issued on the basis of affidavits). In fact, when the present
litigation began, Judge MIliken issued a tenporary protection order ex parte,
apparently without hearing live witnesses, see D.C. Code § 16-1004 (d), and Tyree
sensi bly makes no claimthat he was entitled to cross-exam ne Ms. Evans before

the tenporary order could be entered.

The trial-type proceeding at which the judge prohibited cross-exani nation
in this case, however, is quite unlike a request for pendente lite relief in
cases such as Gerstein,® at which no w tnesses appear and no disposition is made
of the merits of the case. On the contrary, a petition for a CPO is, in
substance, a suit for a one-year injunction; the injunction may subsequently be

ext ended. See Cruz-Foster v. Foster, 597 A 2d 927, 930-31 (D.C. 1991). The

5 In United States v. Green, 216 U S. App. D.C. 329, 670 F.2d 1148 (1981),
the court upheld a defendant's right to cross-exam ne w tnesses agai nst him at
a hearing on his nmotion to suppress evidence. The court held that Gerstein v.
Pugh, supra,

is not to the contrary. 1In Gerstein the Suprene Court
held that a probable cause determination for the sole
purpose of pretrial detention nust be nade by a judicial
officer, but that this determ nation does not require

"the full panoply of adversary safeguards -- counsel,
confrontation, cross-exam nation, and conpul sory process
for wtnesses." 420 U. S, at 119. The holding in
Gerstein, however, is limted to pretrial proceedings

whi ch cannot inpair the accused' s defense on the nerits.

216 U.S. App. D.C. at 335 n.8, 670 F.2d at 1154 n. 8.
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hearing in this case at which cross-exam nation was prohibited therefore
constituted the trial on the nerits of a civil case in which equitable relief was

sought .

Mor eover, the stakes for M. Tyree were high. To be sure, the provision
in the CPO ordering Tyree not to assault or threaten Ms. Evans did no nore than
command himto obey the law, but it was enforceabl e through the contenpt power.

A violation of the order woul d therefore subject Tyree to possible inprisonment,

as well as to a fine. In addition, other provisions of the CPO in this case
significantly limted Tyree's freedom of action. Tyree was forbidden to
communi cate with Ms. Evans in any way, and this proscription was |ikew se

enforceabl e by contenpt. Tyree was also required to attend counseling prograns,
wi t hout being given any choice as to whether he wished to enroll. Moreover, the
CPO statute authorizes the court to require a respondent to vacate prenises
jointly leased by himand the conplainant, see D.C. Code § 16-1005 (c)(4), and
as we have noted, Ms. Evans initially sought such relief in her petition, but

dropped the request after she noved out of the unit.*

An evidentiary hearing or trial in which a defendant is subject to
injunctive relief for a year, and may be ordered out of his dwelling, falls well
within the general rule that where questions of fact are disputed, a litigant has

the right to cross-exam ne adverse wi tnesses. By the sane token, such a hearing

4 At the tinme the judge announced that M. Tyree's counsel would not be
permtted to cross-exam ne Ms. Evans, the request that Tyree be ordered to vacate
the prenmises had not yet been w thdrawn. I ndeed, the judge indicated at one
poi nt that she would be receptive to a request for such a provision in the CPO
she proposed to issue
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is outside the scope of the exception for pendente lite proceedings at which live

W t nesses do not appear and in which there is no occasion for cross-exan nation.

C. M. Evans' pro se status.

The judge's decision not to permt Tyree's attorney to cross-exam ne Ms.
Evans was apparently based, in part, on Ms. Evans' pro se status. W note at the
outset that the record is silent as to why Ms. Evans was w thout counsel. But
even if legal representation was unavailable to Ms. Evans, denial of Tyree's
right to cross-exani ne her through his attorney was not an appropriate neans of

| eveling the playing field.

We do not doubt that a trial judge may, wthout conprom sing requisite
judicial inpartiality, provide reasonable technical assistance to a pro se
plaintiff in presenting her case. |n assisting the unrepresented party, however,
the judge may not preclude the opposing party from exercising the basic rights
of a litigant. To put the natter in a different way, a pro se litigant's
unrepresented status cannot permt her to escape the burdens inposed by the
adversarial system and especially the obligation to submt to cross-exan nation
if she elects to testify. "[A]llthough a plaintiff has the right to proceed pro
se, such a litigant can expect no special treatnment fromthe court.” Abell v.

Wang, 697 A.2d 796, 804 (D.C. 1997) (citations onmtted).

D. Questioning by the judge as a substitute for cross-exani nation.
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Al though the trial judge proscribed cross-examnation of M. Evans by
counsel for Tyree, she indicated that she might or mght not propound to the
Wi tness questions suggested by Tyree or his attorney. As natters turned out, the
judge declined to pernmit inquiry into the one subject raised by M. Tyree's
attorney, nanely, Ms. Evans' alleged past assaultive behavi or agai nst Tyree. See
Part Il E, infra. 1In any event, interrogation by the judge is not a sufficient

substitute for cross-exam nation by counsel.

In donestic relations cases in particular, some alleviation of the
adversarial character of the proceedings mght well contribute to the prospects
of a mutually satisfactory accomopdation, and alternative nobdes of dispute
resolution merit appropriate consideration. Neverthel ess, in the absence of
| egislation taking this type of case out of the adversarial process, we do not
believe that a trial court nay di spense altogether with cross-exan nation of the

opponent's w tnesses by the parties or their counsel.

Under Anerican practice, as distinguished fromthe practice under systens
based on the Roman |aw, see generally 5 Wawrg, supra, 8§ 1367, at 33 & n.4,
adversarial cross-examination is a right of the party against whoma witness is
offered. See Alford, supra, 282 U S. at 691; Geen, supra, 216 U S. App. D.C
at 335, 670 F.2d at 1154. This is so because "the interrogation of witnesses is
ordinarily best left to counsel, who presumably have an intimate famliarity with
the case." Haughton v. Byers, 398 A 2d 18, 21 (D.C. 1979) (quoting Jackson v.
United States, 117 U S. App. D.C 325, 326, 329 F.2d 893, 894 (1964)). In
Prof essor Wagnore's view, interrogation by the judge is never a satisfactory

substitute for cross-exam nation by the attorney for the opposing party, for the
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judge has "neither the strong interest nor the full know edge that are required."
5 Wawrg, supra, 8 1368, at 37 n.1. Wiere, as in this case, the judge conducted
all of the interrogation, her statement that M. Tyree could suggest questions
which the judge might or mght not ask did not provide M. Tyree with the
equi valent of the right to cross-exam ne Ms. Evans. See generally Jenkins v.

McKei t hen, 395 U.S. 411, 428-29 (1969).

E. Evidence of prior altercations.

The trial judge, as we have seen, declined to inquire into allegations of
prior assaults by Ms. Evans on M. Tyree. Because the issue is |likely to arise
again on remand, we address the nerits of this ruling. W conclude that counse
for Tyree is entitled to conduct reasonabl e cross-exam nation of Ms. Evans with

respect to these issues.

In Cruz-Foster, supra, this court discussed in sonme detail the kind of
analysis that is appropriate in deciding whether to issue (or, in Cruz-Foster,

to extend) a civil protection order. Rejecting the trial court's concentration

solely on the nost recent event, we held it to be

essential that the court avoid an unduly narrow focus.
One cannot determ ne whether [a CPO is appropriate] by
sinmply exanining the npst recent episode. Rather, the
judge nmust be apprised of the entire npsaic.

597 A 2d at 930 (enphasis added) (quoting In re S.K, 564 A 2d 1382, 1389 (D.C.

1989) (per curiam (concurring and dissenting opinion)). Sinmilarly, in dark v.
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United States, 593 A 2d 186 (D.C. 1991), a case in which a man who had killed his

paramour clained that he had done so in self-defense or by accident, we stated

t hat
[aln attenpt to restrict the evidence in a case of this
kind to the wevents of the fatal evening would
unreasonably cranp the inquiry, to the detrinment of the
search for truth.

Id. at 195.

An injunction is an extraordinary renedy. Cruz-Foster, supra, 597 A 2d at
931. Even under a renedial statute directed at donestic violence, the judge is
obliged to apply established equitable principles. The prior conduct of the
parties in a marital or quasi-marital relationship may well affect the
appropri ate outcone. If, for exanple, the conplainant had been the consistent
aggressor in the past, and if Tyree's June 4 assault was an isolated and reactive
incident, then this should surely be relevant to the question whether Tyree
shoul d be ordered to vacate jointly rented prem ses. "[T]he past history of the
case is [therefore] critical to the determ nation [of the proper renedy]," id.

at 930, and reasonabl e (though not unlimted) inquiry rmust be pernitted

W do not, of course, suggest that the issuance of a CPO is necessarily
i nappropriate where, in the past, the conplainant has engaged in assaultive or
t hreat eni ng conduct. W hold only that, in order to determine what, if any

relief is appropriate, the court is bound to consider the "entire nosaic."
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CONCLUSI ON

For the foregoing reasons, the order from which this appeal was taken is
vacat ed. The case is renmanded for further proceedings consistent with this
opi ni on.

So ordered.





