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Before FARRELL, Ruiz and ReID, Associate Judges.

Ruiz, Associate Judge: Thiscaseisbeforethe court for asecond time. Inhisfirst gpped, John
Umanaasked the court to vacate an arbitral award infavor of Swidler & Berlin that rgected Umana s
princpal daimthat hewasan equity partner inthefirm. That gpped wasdismissed as having beentaken
fromanonfind order because Umand sdamsagaing deven individua membersof thefirm, whichwere
part of hisorigind complaint, weredill pending. SeeUmanav. Svdler & Berlin, 669 A.2d 717 (D.C.

1995). Inthisgoped, Umanaarguesthat thetria court erred in denying hismotion for anew trid onthe
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question of the neutrd arbitrator’ shias, following his discovery of new evidencethat the arbitrator falled
to discloseaggnificant reationship between the arbitrator and one of the members of thefirm (one of the
named individuad defendantsinthe complaint filed in Superior Court) who acted asSwidler & Berlin's
representative and tedtified inthearbitration proceedings. Umanad so contendsthet thetrid court erred
indismissng hisdamsagaing theindividud membersof thefirmandinrulingthat dl of hisdamswere
subject to arbitration. With respect tothedamagaingt Swidler & Berlindecided by thearbitratorsagaingt
Umeana, we agreethat the daim was subject to the arbitration agreement and conclude thet the arbitrator’ s
nondisd osuredid not concernacdloseor financid rdationship of thetypethat would warrant vecatur of the
arbitrd award. Thus, wedffirmthetria court’sdenid of themotion for new trial and confirmetion of the
abitrd award. Wedso affirmthetrid court’ sruling dismissng the caseagaing theindividud defendants
for plantiff'sfallureto prosscute and, asaresult, we nesd not reech theissue of the arbitrability of Umana's

clams against them.

|. Background

Astheprocedurd higory of the caseisrdevant to one of theissues on goped, we st it out insome
detall. In 1989 Umanaconcurrently filed acomplaint in Superior Court againgt Swidler & Berlinand
deven of itsmembers and ademand for arbitration beforethe American Arbitration Association (AAA)
agang Swider & Belinonly. 1n1990, Umanaobtained aday of thearhitration and pursued thelitigation.

The defendants moved to compd arbitration of al the clams under the arbitration agreement in the
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Employment Contract between Umanaand Swidler & Berlin.' After thetrid court (Judge Cushenberry)

ordered that “dl of Mr. Umana sclamsagaing dl of the defendants’ were subject to the arbitration
agreement, thelitigation was sayed. Umanathen proceeded with the AAA arbitration he had demanded

against Swidler & Berlin, but did not amend it to include the individual members of the firm.

Pursuant to the arbitration agreement, each party appointed one arbitrator, and the two gppointed
aneutrd third arhitrator.? At the conclusion of discovery and after athree-day evidentiary hearing, two
of the arbitrators, the one gppointed by Swidler & Berlin and the neutrd third arbitretor, issued an avard
onMay 15, 1991, rgecting Umand sdam because he* was not amember withtenure of Swidler & Berlin,

Chartered,” giving threereasonsfor their conclusion.® Thearbitratorsalso awarded $50,000 to Swidler

! The Employment Contract providesin relevant part:

10. Arbitration. Any disputewith regard to any aspect of therdationship
between the parties pursuant to thisAgreement that cannot be settled by
mutua agreement shdl be determined by amgority of threearbitrators.
Each party shal designate one arbitrator, and the two so selected shall
select athird. Any such arbitration proceeding shall be conducted in
accordance with the rules of the American Arbitration Association.

2 Umanaappointed JulesBernstein; Swidler & Berlin appointed James Robertson; thesetwo
arbitratorssaected Robert Pitofsky asthethird neutra arbitrator. Pitofsky, who disclosed that hewas of
counsdl to Arnold & Porter and aprofessor at Georgetown University Law Center, wasnot opposed by
ather party. Umanahad been anassociatea Arnold & Porter immediately prior to hisjoining Swidler &
Berlin, overlapping with Pitofsky’ stenure at A& P.

® Thetwo arbitrators explained that:

a) [Swidler & Berlin] never took actions necessary to make[Umanag] a
partner with tenure and [Umana] had no reason to believe otherwise

(continued...)
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& Berlinonacounterdam, which waslater modified by a$4,000 setoff infavor of Umanafor interest on
apens on account which should have been paid to him upon hisdeparturefromthefirm. Thearbitrator
gppointed by Umanafiled adissenting Satement from the mgority'sdecigon that Umanawas not atenured

partner of the firm and that he was liable on Swidler & Berlin's counterclaim.

Umana petitioned the court to vacate the arbitral award, arguinginter alia that the matter was not
arbitrableand that the third and neutra arbitrator, Robert Fitofsky, was biased because of hisrdaionship
with Arnold & Porter. Swidler & Berlin opposed Umana s motion and requested thet the arbitral award
be confirmed. Thetrid court (Judge Grage) confirmed theaward on June 15, 1992. Inrgecting Umand s
petition, thetria court agreed with Judge Cushenberry’ srulingthat thedamwasarbitrable and ruled thet
Umanahadwaived hisdam of Fitofsky’ shiasbased on hisrdaionshipwith Arnold & Porter becausehe
had not objected to Pitof sky's gopointment at the time when Pitofsky disclosed hisrdationshipwith the
firm. Thetrid court further ruled thet, in any event, it found * nothing in the record that comeseven dose

to demonstrating partiality, much less ‘evident partiality,” on Mr. Pitofsky’s part.”

%(...continued)
b) If [Umang] a any timehad becomeapartner withtenureat Swidler &
Belin, histrander of sock back to thefirm for congderation extinguished
his rights as a partner with tenure; and

©) If [Umana] wereapartner with tenureand did not extinguish hisrights
by thetrandfer of stock back tothefirm, [Umang] isbarred fromassarting
hiscamsby the doctrine of lachesbecause hefaled to takeactionina
timely manner to protest the firm's decisions with respect to his status.
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Umanathenfiled hisfirg goped, arguing that hisdamswere not subject to arbitration and that the

award should be st asde because of Pitofsky’ spartidity. While the gpped was pending in this court,
Umanasought to supplement therecord beforethis court and dsofiled aSuperior Court Civil Rule 60 (b)
motion with thetrial court based on newly discovered evidence of Pitofsky’ shias* This court denied the
motion to supplement, but permitted the Rule 60 (b) motion under Smith v. Pallin, 90 U.S. App. D.C.
178, 180, 194 F.2d 349, 350 (1952) (“when an appdlant in acivil case wishesto make amotion for a
new trid ontheground of newly discovered evidence while hisgpped isill pending, the proper procedure

isfor himto file hismotion in the trial court.”)

Inadune 16, 1995, order, thetrid court denied Umana sRule 60 (b) motion for anew trid and
refused therequest to reopen therecord for new discovery and admit new evidence. Quating from Heelth
Servs. Management Corp. v. Hughes, 975 F.2d 1253, 1264 (7" Cir. 1992), Judge Graae concluded
that Umanahed failed to meet hisburden that Fitofsky’ sdleged partidity was* direct, definite, and cgpable
of demondration, rather than remote, uncertain or speculative” Inafootnote, the order dated thet “there

[did not] appear to beadisputethat Mr. Pitofsky’ sfallureto meketh[ € disclosure[concerning Ferguson]

* Theevidence camefrom the deposition of John Ferguson takeninthe course of litigation initiated
by the AAA againgt Umanato recover hisshare of the arbitrator'sfees. Specificadly, Umanaproffered
evidencefrom thedepositionthat Pitofsky’ ssarvicea the Federd Trade Commission during the early
1970'shad coincided with thetwo year serviceat the FTC of John Ferguson, amember of Swidler &
Berlinwho wasawitness at the arbitration hearing and acted asthefirm'’ srepresentative at the hearing.
Umanad o damed that Ferguson had acted as Pitof sky’ sattorney onanimportant matter while Ferguson
was at the FTC and that, subsequent to his departure from the agency, Ferguson hed gppeared beforethe
FTC a atimewhen Pitofsky wasacommissioner, in aproceeding wherethe Commission had ruled in
favor of Ferguson’s client concerning a motion to disqualify counsel, who was a partner of Ferguson.
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violated AAA Rules and his oath as an arbitrator.”

Whilethefirst gpped wasdlill pending, theindividua defendantsmovedin April 1995todismiss
thedamsagaing themfor lack of prasecution through arbitration. Thetrid court (Judge Winfied) ruled

that it lacked jurisdiction while Umana’s appeal was pending before the Court of Appeals.

On December 19, 1995, wedismissed Umand sfirst gpped for lack of jurisdiction becausethe
damsagaing theindividud defendantswere dill pending. SeeUmana, 669 A.2d a 723-24. Shortly after
thedismissal, Umana scounsdl advised theindividud defendantsthat they should reedy themsdvesfor trid
in Superior Court. Some eight monthslater, Umana snew counsdl (and counsd inthisappeal) again
advised of Umand sintention to proceed againg theindividud defendantsin Superior Court. Theindividud
defendants assarted that they adhered to their previousposition, i.e,, that the clamswere arbitrable and
weresubject to dismissal for lack of prasecution. Nothing further gppearsto have happened until March
5, 1997, whentheindividud defendantsrenewed their motion to dismissthe daimsagaing them for failure
to prosecute in accordance with Judge Cushenberry’ s 1990 order that the claimswere subject to
arbitration. Umanamoved for adefault judgment againg theindividud defendantsin the Superior Court
action, or, dternatively, for an order compd ling themto submit to arbitration in thirty days. Noting that
“[geven years have passed Snce[Umang) was ordered to arbitrate dl of hisdams’ and that he had “taken
noneof the procedurd stepsnecessary to arbitrate hisclamsagaing theindividud defendants” thetriad
court (Judge Welsherg) granted the motion dismissing theindividua defendants and entered afind

judgmentinfavor of Swidler & Balin. Itisfromthisfind judgment agang dl of thedefendantsthat Umana



now appeals.

[1. Vacation of the Arbitral Award®

® Inthisgpped Umanaincorporatestheargumentsfrom hisfirst, dismissed apped, that hedid not
agreetosubmit to arbitration dl of hisdamsagaing the defendants. In hishriefsinthefirs goped, Umana
argued that arbitration of hisdam againg Swidler & Berlin concerning hissatus asapartner (owner) of
thefirmwasnot "pursuant to" the Employment Agreement he Sgned with thefirm somethree months after
they had agreed hewould beapartner. Seesupra, note 1. Further, Umanadamed that arbitration of his
cdamagaing Swidler & Berlinisagaing public policy becausethefirm was motivated to act againg him
asaresult of hiscontention that Ferguson's representation of aclient violated the Rules of Professiond
Conduct. Heaso argued that his claim that individua members of Swidler & Berlin breached their
fiduciary dutiesto him were separate from, and not included in, the mattersthat were the subject of the
arbitration agreement between himand thefirm. Thedefendants contend that Umanasfailureto brief any
of those argumentsin this gpped violaes Didrict of Columbia Appellate Rule 28 (a) and conditutesa
walver, citing Brownv. United Sates, 675 A.2d 953, 955 (D.C. 1996) (declining to consder arguments
in briefs filed by appellants in a different case which appellant attempted to incorporate by reference).

Even assuming that Umands damsare preserved and properly before us, we agreewith thetrid
court thet thebroad language of the arbitration dausein the Employment Agreement coversUmandsdam
agang Swidler & Berlin that he waswrongfully deprived of his partnership at thefirm. See Carter v.
Cathedral Avenue Coop., Inc., 566 A.2d 716, 717 (D.C. 1989) (“arbitration clauses should be broadly
congtrued”) (citing AT& T Technologies, Inc. v. Communications Workers, 475 U.S. 643, 650 (1986).
Although Umanahas dleged that it was his advertenceto an ethicd Igpse that motivated his ouster from
thefirm'smembership, thereisnoindication in therecord that Umanapursued themetter by bringingitto
Bar Counsd. Inany event, the caution surrounding submission to arbitration of mattersinvolving public
palicy, suchasantitrust violations, doesnot preclude arbitratorsfrom consdering theimpact of anissue
affected with public policy concernsin the context of ametter thet clearly issubject to arbitration. See,
e.g., Mitsubishi MotorsCorp. v. Soler Chryder-Plymouth, Inc., 473 U.S. 614 (1985) (holding federd
antitrust laws do not prohibit partiesfrom agreaeing to arbitrate antitrust daims arisgng out of internationa
commerdd transactionsand questioning theunderlying theory that pulbdlicinterest in enforcement of antitrust
lawsmakesantitrust claimsinappropriatefor arbitration); Rodriguezde Quijasv. Shearson/American
Express, Inc., 490 U.S. 477 (1989) (overruling an earlier decison that an agreement to arbitrate under
the Securities Act of 1933 isunenforcesgble); Shearsorn/American Express, Inc. v. McMahon, 482 U.S.
220(1987) (permitting arbitration of dlamsunder the Securities Exchange Act of 1934 and the Racketeer
Influenced and Corrupt OrganizationsAct). Inlight of our affirmance of thetrid court'sdismissal of the
clamsagang individua membersof thefirm, seeinfra, weneed not reach the substance of Umana's

(continued...)
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Inthisgpped, Umandsprincipa argument isthat thearbitral award should be set asdedueto the

biasof theneutrd third arbitrator, Robert Fitofsky. Hearguesthat thetrid court'sstatement indenyingthe
Rule60 (b) motionfor anew trid, that Pitofsky’ sfailureto disclose hisprior rdationship with Ferguson
violated both the AAA Rulesrequiring disclosure and the oath hetook asan arbitrator, had two legal
effects 1) it demondrated Pitofsky’ s“ evident partidity” sufficient for vacation of theaward under D.C.
Code § 16-4311 (8)(2), and 2) it rendered the award ineffective asamaiter of contract law becausethe
agreement required that thearbitration be*in accordancewith” theAAA Ruleswhichthetrid court found
Pitofsky to haveviolated. Umanafurther arguesthat Pitofsky’ sactionsin conducting the arbitration,
paticularly inhisrulingsconcerning discovery, provethat hewashbiasedin favor of the defendants. Umana
placesmost of hisrdiance on language from Commonwealth Coatings Corp. v. Continental Cas. Co.,
393 U.S. 145 (1968), that an arbitrator isrequired to "discloseto the partiesany dedlingsthat might cregte
animpressonof possblebias” id. a 149, and that "falure of an arbitrator to volunteer information about
bus nessdedingswith one party will, primafacie, support aclam of partidity or bias" 1d. & 154 (Fortas,

J., dissenting). We disagree with these contentions.®

5 :
(...continued)

argument thet thedams againg them should have been litigated, not arbitrated, asthey have been forfeited

by Umana's failure to prosecute them.

® Umanaadso arguesthat Pitofsky should beheld to amorestringent sandard applicabletojudges
because, inthe AAA litigation againgt Umanato recover hisshare of the arbitators fees, seesupranote
4, thearbitrator claimed immunity in moving to quash asubpoenaconcerning hisperformanceinthis
arbitration. Although we have never ruled on the issue, we see no immedi ate connection between the
availability of immunity to anarbitrator and the gpplicable standard for judicid interventionto vacatean
abitrd avard. Moreover, evenif judidd sandardsgoplied, itislikdy thet ajudgewould not be precluded
fromdeciding acaseinthe circumstances presented here. SeeMerit Ins. Co. v. Leatherby Ins. Co., 714
F.2d 673, 680 (7" Cir. 1983) (citing Chitimacha Tribe of Louisanav. Harry L. Laws Co., 690 F.2d

(continued...)



Evident Partiality

Under the Digtrict of Columbia Uniform Arbitration Act, see D.C. Code 88 16-4301 to -4319
(1997) (DCUAA), judicid review of arhitrd awvardsisextremdy limited. Wedo not have authority to set
addean arbitral award based on our review of the meritsof the arbitrators decison. Rether, thesatute
permitsvacation of an arbitrd award for only certainlimited reasons. SeeD.C. Code § 16-4311. Even
werethe court to st asde an arbitral awvardfor astatutory reason (other than the absence of an agreement
to arbitrate), it may not then decide the merits of the controversy. See D.C. Code § 16-4311 (¢). The
remedy isto order anew arbitration.” Seeid. The party applying to the court for vacation of an arbitral
award bearsa“formidable’ burden, Cdtech, Inc. v. Broumand, 584 A.2d 1257, 1258-59 (D.C. 1991),
and, if the ground pressed concernsthe performance of the arbitrator, must show “specific factswhich
indicateimproper matives onthe part of thearbitrator.” 1d. at 1259 (quoting Sheet Metal Workersint'l
Assn Local Union No. 420 v. Kinney Air Conditioning Co., 756 F.2d 742, 745 (9" Cir. 1985)).

Umana's showing does not meet that standard.

Hrg, even assuming that Pitofsky should have discl osed hisrdationship with Ferguson under the

®(...continued)
1157, 1166 (5" Cir. 1982)).

" Umana sRule60 (b) mation, thedenid of whichison apped, wasfor relief fromthe previoudy
entered judgment affirming thearbitrd award. Weinterpret therdlief requested asfor anew trid onthe
issue of thearbitrator’ shiasor for anew arbitration, at least asto those claimswhich Umanadoes not
dispute were subject to the arbitration agreement.
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AAA Rules, acontention we see no reason to dispute his nondisclosure does not automatically trandate
to“evident partidity” warranting reversal under thestatute. Therdevantinquiry concernsnot only thefact
of the nondisclosure, but the nature of the relationship between Fitofsky and Ferguson. Inthisregard, we
agreewith thetrid court’s conclusion that the professond relationship that was crested between them
beginning during thetwo year period that both served within different bureaus of the FTC (some twenty
yearsbeforethearbitration in question), and gppearsto have continued on agporadic bas stheregfter, is

not the kind that threatens bias justifying vacation of the arbitral award.® See

8 Swidler & Berlinarguesthat Pitofsky was under no obligation to discloseamatter of public
record, and that Umanahad aduty under the AAA Rulestoinvestigate known factsabout the arbitrator
for possbledisqudification. For thisreason, Swidler & Berlin dso arguesthat the evidence presented by
Umanain hisRule 60 (b) mation was not "newly discovered.” Although we do not decidetheissue, we
areloatheto impose on aparty aduty to investigate, rather than on the arbitrator, the duty to make full
disclosure. "If arbitratorserr onthesdeof disclosure, asthey should, it will not bedifficult for courtsto
Identify those undiscl osed rel ationships which are too insubstantial to warrant vacating an award.”
Commonwealth Coatings, 393 U.S. at 152 (White, J., concurring).

% Thetrial court stated:

Thecourt hasread dl 286 pagesof Mr. Ferguson'sdepogition and finds
little or no evidencefor therelationship plaintiff claims. Indeed, itis
evident that plaintiff hastried to placeagniser and congpiratorid glosson
neutral or innocent events.

Therecord supportsthetrid court'scondusion. Ferguson testified a adepogtion inthe AAA
litigation, see supra note 4, concerning his relationship with Pitofsky as follows:

Evidence of a Ferguson-Pitofsky Relationship in 1970-72

Soon after Ferguson joined the FTCin"later soring or early summer of 1970" asassgtant tothe
director of the Bureau of Competition, Pitofsky begantowork a the FTCinlatefal of 1970 ashead of
the Bureau of Consumer Protection. During the deposition counsd for Umanaingstently queried Ferguson
about whether heand Pitofsky might have been on afirg-name bassduring thet time. Ferguson testified
asfollows:

(continued...)
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%(...continued)
we had virtudly nothing to do with each other during thetimethat | was
inthe Bureau. So our pathscrossed very infrequently. HewasaBureau
director and, therefore, the senior person. | cartainly would have known
him. Whether he would have known me or been one of the peoplewho
he regarded as memorable at that time, | can't say.

After Ferguson became asssant genera counsd of the FTC inthe soring of 1971, on occasion
Ferguson and Pitofsky were present at the same weekly FTC meetings. Ferguson drafted the FTC
aopdlaebrief inlitigation concarning the FTC's" octanerul €' for the Bureau of Consumer Protection, and
submitted the penultimeate draft of that brief to Pitofsky and at leest three other FTC officid sfor comment.
A smdl group of FTC officidsinduding Ferguson and Fitofsky had abrief, informa discussion about the
brief. Ferguson left the FTC in the summer of 1972, and the appeal was argued by another lawyer.
Ferguson and Pitofsky a so both worked on two other FTC projects (referred to as “KidVid” and
“cared”), in"very different” roles. Ferguson acknowledged writing “very few” memaosto the Bureau of
Consumer Protection, conceivably as many as 25.

Evidence of a Ferguson-Pitofsky Relationship around 1980

After heleft the FTC, Ferguson waslead counsd for the defendantsin the Fruehauf/K dsey-Hayes
merger case both before the FTC and on gpped to the Second Circuit. Pitofsky wasnamedan FTC
commissioner sometimeafter thiscasewasargued beforethe FTC. Fergusonwasaso lead counsd on
the Brunswick case, which wasnever argued ordly beforethe FTC, and waslaer affirmed by the Eighth
Circuit. Ferguson gated that hehad no memory of whether or not Pitofsky wason the Commisson at the
timeof theBrunsaick decison, but infact, Pitofsky authored the FTC opinion. Pitofsky wasaso listed
asacommissoner on anorder of the FTC denying amation to disquify counsd inthet case. Themation
concerned another former FTC official working at Ferguson's firm, not Ferguson himself.

Evidence of a Ferguson-Pitofsky Relationship at Firm Parties

When Ferguson was asked which government officadswould have been invited to thefirm's party
following the spring antitrust Bar Association meeting, his response was:

apretty incdusvelig. Youinvitemogt of the. . . [Department of Justice
Antitrust Divison and FTC officials] that arelisted in the telephone
directory. . .. Thepostions, not the people, but the positions, and thenwe
would oftenind ude peoplelesssenior inpogtioninthe Commission and
you include commissioners and their assistants. It was a pretty
(continued...)
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Cdlular Radio Corp. v. OKI Am. Inc., 664 A.2d 357, 360-61 & n.5 (D.C. 1995) (citing Celtech, 584
A.2d a 1259) (to warrant vacetion of an arbitral award, “thebiasmust be dueto somefinancid interest

or other loyalty owed to one side of the dispute”).

In Merit Ins., a case with facts highly analogous to those of this case, Judge Posner stated that:

thetest inthiscaseisnot whether the rdaionship wastrivid,; itiswhether,
havingdueregardfor thedifferent expectationsregardingimpartidity thet
parties bring to arbitration than to litigation, the relationship between
Clifford [the arbitrator] and Stern [party to the arbitration] was so
inimate— persondly, soddly, professondly, or financidly — asto cast
serious doubt on Clifford'simpartiality. Although Stern had been
Clifford'ssupervisor for two yearsand wasakey witnessin an arbitretion
wherethe dakesto the party of which hewasthe presdent and principd
shareholder werebig, their relationship had ended 14 years before,
Clifford had no possblefinancid stakein the outcome of the arbitration,
and his relationship with Stern during their period together at
Cosmopalitan had been distant and impersona. Thefact that they had
never soddized, ether whileworking for the same company or afterward
(though both were practicing law in Chicago dl thistime), indicatesalack
of intimacy.

714 F.2d at 680.

Judge Posner noted that Commonweal th Coatings " provides little guidance because of the
inability of amgority of Judticesto agree on anything but theresult,” id. at 681, and after reviewing other
courts applications of that case, determined that

[d]lthough it isdifficult to extract from the cases more than amood, the

%(...continued)
comprehensive list of people.
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mood isone of reluctanceto st aade arbitration awardsfor fallure of the
arbitrator to disclose a relationship with a party.

Merit Ins.,, 714 F.2d. at 682.

Judge Posner concluded,

[t]o uphold the district court's vacation of the arbitration award in the
absenceof evidenceof actud or probable partidity or corruption would
open anew and, wefear, an interminable chapter in the efforts of people
who have chosen arbitration and been disgppointed in thelr choiceto get
the courts— to which they could have turned in thefirst instance for
resolution of thar digoutes— to undo theresults of their preferred method
of dispute resolution.

Id. at 683.

Our jurisprudencesimilarly followsanarrow interpretation of the rulein Commonwealth
Coatings. Although thisisthefirg caseinwhichwe have congdered nondisclosure of aprior collaborative
relationship between an arbitrator andaparticipant in the arbitration, our andysesto date havefocused on
evidence of concrete, current or closelinks. See Cdlular Radio, 664 A.2d at 360-61 (in case where
arbitrator failed to disclose that he and counsd representing aparty had been adversariesin two previous
unrelated cases, nondisclosureof rdationship did not warrant vacatur becausethebiasasserted "must be
dueto somefinancid interest or other loydty owed to onesdeof thedigpute'); Cetech, 584 A.2d a 1259
(in casewhere arbitrator'simpartidity was challenged for failure to explain basis for award, vacatur
unwarranted where no attempt was made to show "closefinancid reaionsfor many years' or adose

persond reationship). Inthiscase, Umanadoesnot assert that Pitofsky had afinancia interest inthe
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arbitration or any of the patiestoit.”® Hecartainly has attempted, however, to present acasethat Pitofsky
waspartid to Ferguson— and by implicationto Swidler & Berlin— asaresult of acamaraderiethat was
engendered during thetwo yearsthey both served at the FTC. Absent more specific evidenceof aclose
relationship between thearbitrator and an interested participant, itisdifficult toimaginethat the parties
expectaionsof impartidity were serioudy undermined by such acommon occurrenceinthelegd drdes
inthe Digtrict of Columbiawherethe parties, their counsd™ and the arbitrators practice. See Merit Ins.

Co., 714 F.2d at 680.

Umanadso daimsthat Aitofsky’ sconduct of the arbitration showsthat hewas biased in favor of
thedefendants. Spedificaly, he pointsout that thearbitrator 1) permitted i ssuance of subpoenasrequested
by the defendantsfor performance evad uationsof Umanawhilehewasat Arnold & Porter, thelaw firm
withwhichthearbitrator was ffiliated at thetime of the arbitration and in which Umanahad beenan
associate beforejoining Swidler & Berling22) permitted, over objection, that Umana be cross-examined

concerning his"portablebusiness™ the Armnold & Porter dientsthat did (or did not) follow himto Swidler

© Umanaarguesthat as of counsd to Arnold & Porter, Pitofsky had afinandid interestintheissue
of the portable busness Umanatook with himwhen heleft Amold & Portertojoin Swidler & Berlin. At
that point, Umanaassarts, Pitofsky had an ethica obligation to recuse from the arbitration proceeding.
Umanacan be deemed to have waived the objection ashe did not then request that Pitofsky dep asdeas
the* neutral” arbitrator. See Cdllular Radio Corp., 664 A.2d at 359 n.3. Umanawaswell awarethat
Ritofsky had ardationshipwith Arnold & Porter asUmana sassociation with thefirm overlapped with
Pitofsky’s. In any event, Pitofsky had disclosed his relationship with Arnold & Porter.

1 Swidler & Berlin was represented by Jamie Gorelick; Jacob Stein represented Umana.

2 Umanaassartsthat Arnold & Porter responded to the subpoena even beforeit wasissued,
gpparently suggesting that the arbitrator informally communicated the discovery request to hisfirm or
exerted pressure over his firm to promptly comply with the subpoena.
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& Berlin; 3) denied Umand srequest for discovery of certain bank documents he asserted showed his
datusasan equity partner of Swidler & Berlin, and 4) failed to decide Umand sdam that Svider & Berlin
wrongfully terminated himinviolaion of public policy when he brought to the partnership's attention thet
Ferguson’ srepresentation of adlient wasin conflict withthefirm’ sduty to the dassaction dientsUmana
represented whileat Swidler & Berlin. Appdleesdeny thefactud underpinningsof thefirst and last of

Umana s contentions.

Wedo not generdly infer partidity from the arbitrator’ s discovery rulings. See Cdlular Radio
Corp., 664 A.2d a 363. Anarhitrator’ ssubstantive conduct during the proceedings may be used to show
biasonly inthose* extremeand unusua circumstances’ wherethearbitrator canfarrly besadto manifest
infiddity tothelaw and addiberatedisregard of it.” Celtech, 584 A.2d & 1260. Therulings(or fallure

to rule) that Umana claims evidence the arbitrator’ s partiality cannot be so characterized.

Frg, areview of therecord revedsthat theissue of Umands performanceat hisprior firm (Arnold
& Porter) andat Swidler & Belinwasrdevant totheissueof thetermsof hispartnership Satusat Swidler
& Belin. Second, Umandsdamthat thearbitrator'sbiaswasdemondrated in hisdiscovery rulingsisnot
supported by therecord. After Swidler & Berlin produced certain documentsin answer to Umanas
discovery request, and Umana complained they were not responsive, the arbitrator denied Umana's
request to compd further production of documents based on Swidler & Berlin's objection on grounds of
vagueness and overbreadth. Umana arguesthat, as aresult, Swidler & Berlin withheld crucia

documents— anote and continuing guarantee to Sovran Bank he had Sgned — that demondrated his
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partnership statusin thefirm.® When Umana obtained the documents directly from the bank subsequent
to the arbitration hearing they were admitted into evidence in the arbitration, but the arbitrators did not
permit reopening of thehearing for further cross-examination of Swidler & Berlinrepresentativesbased

on the documents.

Third, with repect to thedam that Pitofsky falled torule on Umana s counterclam for wrongful
termination due to Pitofsky’ s presumed rd uctance to touch on Ferguson’ sdleged conflict of interest, we
note that the arbitrators award purported to decide the matter in its entirety, stating that it was*“in
settlement of Al dams submitted in thisarbitration.” Although the arbitral award must bein writing, see
D.C. Code § 16-4308 (a), the arbitrators failureto explicate the award is not abasisto show partidity
asarbitrators are not required to set out the reasonsfor the award. See Celtech, 584 A.2d at 1257.
WereUmana sinterest in ascertaining that hisclaim of wrongful termination wasnot overlooked —for
whatever reason— hewould be expected to bring the gpparent oversght beforethe arbitratorsor thetriad
court to compd decison onthematter. It will not do, however, to save an objection that could have been
asserted during the arbitration and use it later asabasisto set asdethe arbitral award asserting the

arbitrators' evident partiality. See Cellular Radio Corp., 664 A.2d at 359 n.3.*

B Qurprisingly, it gopearsthat Umana, who had signed the bank documentshedaims Swidler &
Berlinimproperly withheld, never identified those documentsin hisrequest to thefirm for production of
documents. Asthetrid court noted when it denied Umanasfirst request to set asdethe arbitrd award
dueto thearhbitrator's partidity, Umanaknew of the existence of the documents because he had sgned
them and was ableto obtain copieson hisown. Thus, “Umanadid not need to discover the documents
from Swidler and, thus, the arbitrators did not stand in hisway.”

“ Swidler & Berlin assartsthat Umanadid not sparately make adam for wrongful termination,
(continued...)
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Breach of Contract

Umand ssecond contention isthat Pitofsky’ sfalureto mekeadisclosurerequired by the AAA
Rulesasamatter of law invaidated the award because the arbitration agreement required that “any such
arbitration proceeding shall be conducted in accordance with therules of the American Arbitration
Association.” Weunderstand the argument to bethat Pitofsky’ snondisclosurein violation of the AAA
Ruleswasabreach of the contract of the partiesthat the* arbitration proceeding” — which wouldinclude,
presumably for thispurpose, thearbitrator’ sdisclosure— be conducted asrequired by the AAA Rules.
Theargument raisesdifficultissuesconcerning thecourt'sauthority tovacatean arbitrd award, ongrounds
other than provided by the DCUAA, pursuant to the agreement of the parties. See Umana, 669 A.2d at
721-22 (noting court'sjurisdiction to review order under the DCUAA); Grad v. Wetherholt Galleries,

660 A.2d 903, 907 n.8 (D.C. 1995) (citing First Options, Inc. v. Kaplan, 514 U.S. 938, 943 (1995)

*(...continued)

but that Umanaargued that his objection to Ferguson' s conflicting representation was the motivation for
thefirm’s decision to demote him from equity partner status. We have no need to decide whether a
demotion, as opposed to atermination, can giveriseto adam thet the employer'saction wasin violaion
of public policy and whether the Rules of Professiona Conduct provide such public policy. SeeCarl v.
Children'sHospital, 702 A.2d 159, 165n.9 (D.C. 1997) (en banc) (noting, without deciding, thet report
of violation of Rulesof Professonal Conduct could form bassfor aclaim of wrongful termination). Also
at issueistheimportant public policy in favor of enforcing agreementsto arbitrate. See Gilmer v.
| nter sate/Johnson Lane Corp., 500 U.S. 20, 26, 35 (1991) (holding thet, absent expressiegidativeintent
inthe Age Discrimination in Employment Act, the fact that the statute evinces apolicy choice of the
legidaureby providing acauseof action doesnot preclude arbitration of astatutory clam, condstent with
the”liberd federd palicy favoring arbitration agreements’ reflected inthe Federd Arbitration Act); seealso
Masurovsky v. Green, 687 A.2d 198, 201 (D.C. 1996) (citing the “well-established preferencefor
arbitration when the parties have expressed awillingnessto arbitrate,” and holding the policy favoring
arbitrationisidentical under theDCUAA andthe Federd Arbitration Act). Whatever the precisecontours
of Umana s presentation to the arbitration panel, we note that even the dissenting arbitrator, the one
sdected by Umana, didnot mention Umand sdam based on public palicy, suggesting thet even hethought
it either meritless or not before the arbitration panel.
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(noting consensud nature of agreement to arbitrate)). But see Merit Ins. Co., 714 F.2d at 681 (holding
that to succeed in setting aside an arbitration award under the United States Arbitration Act and Rule 60
(b) of the Federal Rulesof Civil Procedure, aparty must bring itsdf within the statuteand therule). Even
assuming, however, that the parties could by contract dictate the court's scope of review of an arbitra
award, usud notionsof contract law would require that tolead to aremedy as dradtic as vacation of an
arbitral award the breach would have to be material. In evaluating the materiality of Pitofsky’s
nondisclosure, we see no reason to depart from thejurisprudence that definesthetypeof undisclosed
relationship meterid enoughtojustify vacation of anaward for “evident partidity” under thedatute. Parties
toacontract of arbitration are deemed to know the rd evant statutory law and jurisprudence concerning
judicid review; thiswould be particularly so in the case of attorneys. Therefore, absent any express
indication inthe contract that the partiesintended that they would not be bound by an arbitral award for
reasons other than as provided by thelaw of the Didtrict of Columbiawhich governed the contract, we do
not percaiveinthiscasethebassfor alegd argument separatefrom the onemade under the satute, which

we have regjected.

[11. Dismissal of Individual Defendants

After thiscourt dismissed thefirst gpped in 1995 becauseit was not takenfrom afinad order as
Umandsdamsagang theindividuad members of thefirm had not been heard or decided, thetrid court
dismissed thosedamsin 1997 for falureto prosecute. Thetrid court explained that Umanas complaint

having been filed in 1989, the court having ruled in 1990 that dl of Umana's claims were subject to
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arbitration, and Umanasfirst goped fromthetrid court'sconfirmeation of theaward having been dismissed

in 1995, Umanascomplaint againgt theindividua membershad been pending for seven yearsunder order
to arbitrate, during two of which— sncethiscourt'sdismissa in 1995 — it had been pointed out thet those
cdamswerepending and unresolved. Thecourt noted that Umanahad donenathing to bringto arbitration
hisclamsagaing theindividud defendants. Such deay, thetria court reasoned, entitled theindividua
Oefendantsto dismiss of thedamsagaing them, particularly asUmanacould giveno ressonfor hisfalure
to pursuethedams. Wereview thetrid court'sdismissa for failureto prosecuteunder Superior Court
Civil Rule41 (b) for abuse of discretion. See Whitev. Washington Metro. Area Transit Auth., 432

A.2d 726, 728 (D.C. 1981).

Ongpped, Umanaarguesthat thetrid court'sdismissal wasan abuseof discretion becausehewas
hampered in hiseffortsby theindividud defendants refusd to arbitrate. Thetria court congdered, and
discredited, thisdlaminlight of therecord showing Umandscons stent postionthat hisdamsagaing the
individud defendantswere not subject to arbitration, and thet it was the defendantswho had obtained the
order compdling arbitration. Whatever Umanaslegd position may havebeen regarding theproper forum
for hisdamsagaing theindividud firm members however, hedid nat havethe optionto do nathing at dl.
Oncethetrid court ordered arbitration, he should have moved earlier to compd the arbitration if the
defendants were recalcitrant, at which point either he would have had recourse to contempt if the
defendants continued to refuse, or, oncethe arbitration was completed, he could have applied to vacate
theaward ontheground thet hisdamsagaing theindividud defendantswere not subject to the arbitretion

agreament. Under these drcumstances, we perceive no abuse of discretioninthetrid court'sdismissd of
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thedamsagaing theindividud defendantsfor Umandsfallureto submit thosedamsto arbitration, ashe

had been ordered to do. SeeDidtrict of Columbiav. Serafin, 617 A.2d 516, 519 (D.C. 1992) (noting

trial court authority to dismiss an action when plaintiff fails to comply with court order).

For theforegoing reasons, thetria court'sdenid of the Rule60 (b) mation for new trid, ruling thet

Umandsdamagang Swider & Berlinwassubject to arbitration, confirmation of thearbitrd award, and

dismissal of the individual defendants are

Affirmed.





