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Before ScHWELB, Ruiz, and ReID, Associate Judges.

Ruiz, Associate Judge: William W. Alden appedsfrom adecisonof thetria court granting
summary judgmentinfavor of Georgetown Univeraty inhissuit asserting breach of contract and seeking
reingtatement following hisdismissa fromthe University’ sMedicd School. Alden'contendsthat thetrial
court erredindeclining toreview the Univeraty’ sdecisonto dismisshim, arguing thet theissuanceof a

faling gradein hismediane derkship and hisresulting dismissal from the Medicadl School was not entitled

! Sncethe rdevant time period a issuein this case, Dr. Alden hasreceived amedica degree from
RossUnivergty inthe West Indiesin July 1994. However, to avoid any confusoninthetext of this
opinion, which principally concernsthetime period during which Dr. Alden wasamedica student at
Georgetown, we do not refer to Dr. Alden by histitle.
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tojudicd deferenceasan academic decison by Univeraty officdswherethefaling gradewasmotivated
by ill-will, unrelated to Alden’ sperformance, on the part of one of the student evaluators, rather thanthe
result of alegitimate academic judgment. Alden dso chdlengesthetrid court’ sdecisonto strike his
expert withesses on theissue of monetary damages as an abuse of discretion where theimpact of the
court’ sdecisonwasto irreparably prejudicehis ability to prove his case for damages. We affirm,
concluding that there was a discernible, rationa academic basisfor both the failing grade and the
subsequent dismissd, thereby entitling the University’ sdecisontojudicid deference, and noting, moreover,
that Aldenrecaived afarr andimpartia hearing on hisdismissd during which timehe had the opportunity
to establish thet hisderkship grade hed been mativated soldy by ill-will and to present evidence Supporting
hisdam. Inaffirming thegrant of summary judgment on thisbas's, we do not reech theissue of whether

the trial court abused its discretion in striking Alden’ s expert witnesses.

William Alden entered Georgetown Medica School asathird-year trandfer sudent from Ross
Universty inthesummer of 1990. During hisfirgt year a Georgetown (but third year of medicd dudies),
Alden missed acongderableamount of timefrom school dueto hisfather’ sillness and the destruction of
hisparents Kansashomein atornado. Despitethese asences, Alden received honorsand high passes
in his neurology, ob-gyn, pediatrics and radiology clerkships during histhird year; however, headso

received a“marginal” passin his surgery clerkship.
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Near theend of histhird-year medicine derkship, Alden requested permisson to teke sometime
off fromthederkshipfallowing hisfather’ sdesth to attend to hisfather’ sfunerd arrangements. Inlight of
hisprior axsences, Alden wasadvised againg missing additiond time by Dr. Jon O’ Brien, Georgetown’s
Asodiate Dean of Students. Alden neverthdessflew homeon June 13, and was back a Georgetown on
June 16. Alden recelved apassing gradefor the medicine clerkship, but was given another “margind”

mark, by Dr. William P. Argy, the Medicine Clerkship Director at Georgetown University.

Georgetown’ s Committee on Studentsreviewed Alden’ sacademic progressin September 1991,
asper Univergty policy, and decided that Alden would “ perform atwelve-week remedid third year
medica derkship beginningin the second quarter [fall 1991], to befollowed (if successul) by thefourth
year Ambulatory Care Block.”? The Committee also decided to review Alden’ s academic progress a its
January 1992 meeting, and postponed adecison asto whether Aldenwould bedigiblefor graduationin

1992.

Alden successtully passed theremedid clerkship, which ran from September 1991 until mid-

December 1991. Hethenwasscheduled for hisfourth-year medicinederkshipat Fairfax Hospitd which

2 SeeInformation for Third and Fourth Y ear Students Georgetown University School of Medicine
("The Committee on Students. . . meets monthly and (along with other business) reviews gradesfrom
clerkshipsor courses (including recommendations formulated by the Preclinica or Clinical Academic
Performance Review Committees)."). Seealso Requirementsfor Retention and Graduation ("apattern
of margind passesor inadequaciesinany areacf eva uationwill not becongdered satisfactory™); id. ("The
school of medicinereservestheright to dismiss, or to deny admission, registration, readmission, or
graduation to any student who, inthejudgment of the school or itsadminidrative bodiesis determined to
be unsuited for the study or practice of medicine.").
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would run from December 16, 1991 through January 26, 1992. However, during thistime, Aldendso
nesded to scheduleinterviewsfor hisresdency fallowing graduation. Although Georgetown palicy offigdly
dlowsitssdudentstotaketen daysoff tointerview for resdency opportunities nomorethenfivedaysmay
be taken during any snglederkship unlessthe sudent firg recaives permisson fromthe school. Because
of hisremedid derkship, however, Alden could not begininterviewing for resdendiesuntil mic-December.
To further complicate matters, Alden choseto pursue aneurology residency, which required completion

of the interview process by January 24, 1992.

Aldenreguested ninedaysoff for resdency interviews during hisfourth-year medicinederkship.
Two of the daysrequested camein December; however, Alden returned aday late. In January, Alden
requested an additiond seven days, which Dr. Ann Pariser, the hospitd's Chief Medica Resdent, granted
for dl but thelast three days (January 21, 22, and 23). Dr. Pariser told Alden that hewould haveto obtain
written permisson for thefind threedaysfrom Dr. OBrien, the Assodate Dean of Students. After megting
with Alden on January 15, 1992, Dr. O'Brien prepared amemorandum to Dr. James Cooper, Medicine
Clerkship Director & Fairfax Hospitd and Dr. Argy, the medicine derkship director at Georgetown, which

read in pertinent part:

Mr. Alden'sreason for the extradaysin one derkship isthat heisentering the Neurology match,
an early matchwhich closesentrieson February 3. Thisisaplausiblereason for scheduling the
interviews (although, as Mr. Alden knows, the Committee on Students has not made afina
decison astowhether hewill graduatein June1992). No extratimeisallowed for trave inthis
schedule: full performance the day before and the day following is expected.
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OnJanuary 20, 1992, Alden met with Dr. Pariser toinform her that hewas|eaving that evening
for resdency interviews. Dr. Pariser had not yet recelved acopy of Dr. O’ Brien’ smemorandum and
warned Aldenthat shedid not think hewould be gbleto successully complete hisderkshipif hetook the
additiona timeoff, and that until she heard otherwisefrom Dr. O’ Brien, Alden’ sabsenceswould be
consdered unexcused. That sameday, Alden spokewith Dr. Cooper, who dso had yet to receive Dr.
O'Brien'sagpprova of Alden’sproposed absences. Dr. Cooper informed Alden that the missed days

would have a negative impact on his clerkship evaluation.

Onor about January 20, 1992, Dr. Jeffrey M. Drood, who, among others, was responsible for
supervisng Alden, wroteastrongly-worded critica evauation of Alden's performance. Dr. Drood's
negativeimpresson of Alden wasmotivated in part by hisbdlief that Alden'sabsencesfor the three days
wered| unexcused. Inaddition, Dr. Drood wasfriendswith Dr. Argy, who had supervised Alden during
histhird-year medicine clerkship, and had mentioned to Dr. Drood that Alden had performed poorly in
prior rotations. However, Dr. Drood aso had observed independently that, on at |east two occasions,
Alden had failed to describethe content of apatient'slaboratory reportsaccurately. Inhisevauation, Dr.

Drood wrote:

I'm not surewhat'sred and what's not redl with thisstudent. He has had many undocumented
absencesand “tardiness”  Also, hetriesto get by with doing the absolute BARE minimum of work
-- hisadmisson notesare skeletd at best, requiring him to refer to my admisson noteswhen he
Isto present apatient. He has demongirated arecord of unrdigbility (and lack of trusworthiness)
whichis, frankly, unacceptableinthe medicinefidd. Itismy opinionthat just dlowing himto
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repest the clerkship isnot sufficient, asthesetraits, deep rooted (persondity) and unlikely to
change, make for a dangerous physician (especially given hislong history of similar behavior).’

OnJanuary 23,1992, Dr. Mary Therese O’ Donndll, the Assistant Clerkship Director at Fairfax
Hogpitd, prepared an eva uation formwhich wasreviewed and goproved by Dr. Cooper. Thereport gave
Alden afailing grade and incorporated many of Dr. Drood scommentsfrom hisown evaugtion of Alden's
performance. Although Alden had aso been supervised, and beengivenfavorablereviews, by Dr. Shashi
Madan, Dr. Ali Safa, and Dr. Robin Goldberg,” Dr. O’ Donnell nevertheless gave greater weight to Dr.
Drood’ seva uation of Alden’ sperformance.® Theeva uationwasforwarded to Georgetown University
three days before the conclusion of Alden’sclerkship for congderation by the Committee on Students.
Alden returned to Fairfax Hospita and worked on January 24-26, and presented hismedica topic and
presentation and paper on January 24, aday after hisevaluation had already been completed and

forwarded to the Committee.

* According to Alden, Dr. Drood later confided to him that he thought that his evaluation of Alden had
been unfair and promised Alden that hewould changeit and talk to Drs. ODonndll and Argy. Dr. Argy
aso gated in hisdepogtion that Dr. Drood had worried doud to him thet hiseva uation might have been
unduly influenced by Dr. Argy'searlier commentsto Dr. Drood. However, in hisdepogtion, Dr. Drood
explained that he had madethese representationsto Alden in order to end the conversation and that hehed
no intention of changing the evaluation.

* Both Dr. Madan and Dr. Safa would have recommended Alden for a“high pass.”

® Alden arguesthat improper weight was given to Dr. Drood's eval uation because the greater weight
should have been givento "[t]he res dent who spent themost timewith thestudent.” In hiscase, Alden
daesthat Dr. Madan actudly spent themogt timewith him because Aldenwas"on cdl” threetimeswith
Dr. Madan, as opposed to twice with Dr. Drood. Georgetown points out, however, that thereis
uncontested testimony that Dr. Madan told Dr. O’ Donnell that she did not believe that she had spent
enough time with Alden to feel comfortable evaluating him.
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The Committee on Studentsheld itsschedul ed meeting on January 23, 1992, and, thefollowing
day, notified Aldenthat it had decided that he would not be ableto graduate by June 1992, and that it
would defer congderation of the consegquences of hisfailing grade until hehad hed achancetoreview the
evauation and appear before the committee.® Prior to the meeting, Alden approached Dr. Cooper, Dr.
Argy, and Dr. Robert Jacobson, Chairman of the Georgetown Department of Medicine, to ask themto
re-evauaehisgrade. Noneof them agreed to do 0. At the February 20, 1992 mesting, Alden gppeared
before the Committee and argued hiscase. After reviewing Alden’ sentire academic record, including
materid which Alden had submitted or requested to be added to thefile, the Committee voted to drop

Alden from the school rolls.

Alden then appealed the decision to the Committee on Student Appeals as permitted by
Georgetown policy. That committee met on March 26, 1992 to consder Alden’ scase, and Alden was

aganinterviewed and given an opportunity to supplement hisfile. The gppea scommittee affirmedthe

® Georgetown's " Information for Third and Fourth Y ear Students Georgetown University School of
Medicine" sets forth the Committee on Students' guidelines and providesin pertinent part:

2. Any sudent receiving afalurein one coursemay bedropped fromtherallsof theschoal. This
would be more apt to happen in a student who has a weak prior academic record.
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earlier decision to dismiss Alden from the school, thereby ending Alden’s career a Georgetown.” Asa

result of hisdismissal, the neurology residency he had obtained at Baylor University was rescinded.

Aldenfiled thissuit againg Georgetown Univeraity inFebruary 1994. InJuly 1994, Alden recaived
amedica degreefrom Rass University. He again goplied for neurology residencies but did not match
anywhere. However, on duly 1, 1996, Alden began aresdency a Tulane University. The most recent
informationin therecord reved sthat at the conclusion of that resdency, hewasto beginaresidency in

neurology at Louisiana State University in July 1997.

Although recognizing thepalicy of judidd deferenceto educationd inditutionsengaging inacademic
decisonmaking, Aldenarguesthat fairnessrequiresthat courts neverthe esscarefully consider thefacts
underlying astudent'sdismissd for academic reasonsto ensure thet the school's actionswere theresult of

alegitimate academic judgment, rather than the product of ill-will unrelated to the Sudent'sacademic

’ Several monthsafter Alden'sdismissal, Georgetown officials discovered that during the application
processto the medical school, Alden failed to inform the school about disciplinary sanctionsimposed
againg him for variousinfractionswhile he was attending Princeton University as an undergraduate. In
addition, Alden had not informed the school that the A ssociation of American Medica Collegeshad issued
a"report of irregularity” to al the medica schoolsto which Alden had previoudy applied after discovering
that he had lied about his academic record on previous medica school applications. In an affidavit, Dr.
WilliamMaxted, theMedica School’ sDean of Academic Affairsand Chairman of the School’ sSAdmisson
Committeea thetime Alden applied to Georgetown, Sated that hed the school known of Alden’ shistory
of misconduct during thetime hewas astudent a the schoal, “the Schoal would have conddered him unfit
for the study and practice of medicine and would have sought to have him dismissed.”
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performance. Alden assertsthat his dismissa from Georgetown'srollswas premised on aclerkship
evauation which was motivated by ill-will on the part of the resdent evduator, rather than for academic
reasons. Assuch, Alden contendsthat thereisamateria question of fact whether Georgetown'sdecision
todismisshimisentitiedtojudica deferencebecauseit wasan academic decison. Aldendso arguesthat
Georgetown breeched theimplied covenant of good faith and fair deding by failing to evduate hisacademic
performance in good faith and on the merits, rather than based on factors unrelated to academic
performance. Moreover, Alden assartsthat Georgetown is estopped from dismissing him becausethe
negativeevd uationswhich causad hisdismissal werepremised ontheevauators misaken bdief thet Alden
had taken unexcused absencesto attend hisresdency interviewswhen, in redity, he had been given
permissontotakeleaveby univeraty officias. Finaly, Alden contendsthat thetria court busedits
discretionin griking hisexpertson theissue of damegesbecause Alden'sfailureto comply fully with Rule
26 (b)(4) was not willful and the court's decison severdly prgudiced Alden's aility to prove his casefor

economic damages.®

® Inhisinitid complaint, Alden sought soldly injunctiverdief reingtating him asamedica student. By
scheduling order entered September 2, 1994, Aldenwasgiven until December 16 asthedeadlinefor filing
hisexpert desgnation Satement under Rule 26 (b)(4). At thetop of the order, thetrid court wrote: “Both
counsd informed thet absent extraordinary crcumstancestherewill beno continuancesof any of thedates
st out in this Scheduling Order.” On December 19, 1994, Alden, intending to amend hiscomplaintin
order to saek monetary damagesbased onthelost vaue of aGeorgetown University medica degree, filed
his26 (b)(4) Satement, desgnating two vocationd expertsand an economis and gating that “[a) summeary
of thefactsand opinionsto which each expert is expected to testify and the groundstherefor shdl be
provided to Defendant.” Ingranting Alden’ srequest for an extengon of timeto respond to Georgetown's
discovery requests, the court reiterated inaDecember 19, 1994 order thet “ dl deedlinesonthe Scheduling
Order of September 2, 1994 remain unmodified.” On January 20, 1994, Georgetown filed amation to
grike Alden’ sproposed experts, arguing that the sanction waswarranted because Alden had failed to
comply with Rule 26 (b)(4) within thetimelimitsestablished by the scheduling order. Thismotionwas

(continued...)
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A. Whether Alden’s complaint is moot.

Asaprdiminary matter, Georgetown arguesthat Alden's complaint should be dismissed asmoot
because Alden seeksonly injunctiverelief to compd Georgetown to re-evaluate hisclerkship grades,
reingtate himto themedical school, and submit Iettersof correctionto hisfile. Sncehefiled hislawsuit,
Alden hasrecaved amedicd degreefrom Ross Univeraty and, according to his depogtion taken February
14, 1997, he was to become aresident in neurology at L ouisiana State University on July 1, 1997.
Consequently, Georgetown assertsthat Alden haseffectively abandoned hisdlamsby deed, rendering this
complaint moot. Because Alden's subsequent decison tofinish hisstudies at Ross University doesnot
necessaxily place him in the same pogition as he would have been had he been permitted to complete his

degree at Georgetown, we conclude that Alden’s cause is not moot.

Whileit would beinappropriatefor areviewing court "'to adjudicatethe meritsof thegpped . . .
merdy to record (its) views concerning acontroversy which no longer exiss and to rule on aquestion
which has become moot and purdly academic," Banksv. Ferrdl, 411 A.2d 54, 56 (D.C. 1979) (quoting

Pricev. Wilson, 32 A.2d 109, 100 (1943)), in theingtant case, Alden's claim has not become " purdly

§(...continued)
granted on February 15, 1995. In denying Alden' s subssquent motion for reconsideration on March 29,
1995, the court acknowledged that striking Alden’ s experts would be “tantamount to dismissing his
[economic damages dam,” but cited Alden’ sgpparent willful disregard of thetria court’ srepested “direct
admonitionsto the partiesthat no extengons of timewould be given absent extraordinary drcumstances’
and stated that “ any lesser sanctionswould have allowed Plaintiff to makeamockery out of [thetrid
court’s] orders.”
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academic" because Alden hasnot received theremedy which heorigindly sought inhiscomplaint, thetis,
reinstatement to Georgetown Medical School. AsAlden pointsout, "[m]edica degreesfrom Rossand
Georgetown are not fungible commodities," and possession of aRossdegree may not beasvauableor
pregtigiousintermsof professond opportunitiesfor which Aldenmay bedigibleinthefuture. Moreover,
Georgetown made no representationsto thetria court that it would remove any referenceto Alden's
dismissd fromitsrecordsif the complaint wereto be dismissed asmoot. Cf. Greenev. Howard Univ.,
134 U.S. App.D.C. 81,83-84, 412 F.2d 1128, 1131-32 (1969) (conditioning dismissa for mootness
on universty'scomplete effacement of any reference of Sudents absencefrom theuniversity'sralls). Thus,
Alden hasacontinued interest in eliminating the stigmaof his dismissal from Georgetown. Cf.
Mahavongsananv. Hall, 529 F.2d 448, 449 (5th Cir. 1976) (case not moot where university had further
interest indiminating "an ongoing sigmaof eroson of their academic certification process’). Fndly, if we
weretoreverseboththetria court'sgrant of summary judgment (thereby reingtating Alden'sorigina
complaint) andthetrid court'sdecisonto strike Alden'sexpert witnesses, hewould beentitled to renew
his motion to amend hiscomplaint to add aclaim for monetary damages. Accordingly, we proceed to

evaluate the merits of Alden’sclaims.

B. Propriety of judicial review of Georgetown's decision to drop Alden from itsrolls.

Thiscourt hasrecognized that ajudgment by school officidsthat astudent hasnot performed
adequately to meet the school's academic standardsisadetermination that usually calsfor judicia

deference. SeeKraft v. W. Alanson White Psychiatric Found., 498 A.2d 1145, 1149 (D.C. 1985)
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(citing Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78, 89-90 (1978)). However,
relyingonthe"generd proposition[that] summary judgment islikely to beingppropriate when issues of
moativeor intent are materid,” Glekasv. Boss& Phelps, Inc., 437 A.2d 584, 587 (D.C. 1981), Alden
arguesthat atria court will not beprecluded from reviewing aschool'sdecison to dismissastudent for
unsatisfactory academic performance wherethe sudent dlegesthat theingtitution's proffered academic
reasonfor dismissa isonly apretext for adismissal motivated by ill-will or maice. Accordingly, Alden
urgesthiscourt to reversethetrid court'sgrant of summary judgment in favor of Georgetown University

Medical School.

InKraft, supra, thiscourt followed thelead of the Supreme Court aswell asother courtsacross
thecountry indediningtoengageinjudiaa review of academic deds on-making by educationd inditutions.
In Horowitz, supra, the Supreme Court, in declining to decide the accuracy of ajudgment by school
officiastha astudent had not digplayed theclinica ability required of amedica doctor, recognized that
thereweredidtinct differencesbetween adecisonto suspend or dismissastudent for disciplinary purposes

and a similar action taken for academic reasons, in that the latter:

isby itsnaturemore subjective and eva uative than the typica factud questionspresented inthe
averagedistiplinary decison. Likethedecison of anindividud professor asto the proper grade
for astudent in hiscourse, the determination whether to dismissastudent for academic reasons
requiresan expert evaluation of cumulaiveinformation andisnot readily adapted to the procedurd
tools of judicial or administrative decision making.
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Id. a 90. The Court expanded onitsstance of judicid deferencein academic decisonsin Regents of the
Univ. of Mich. v. Ewing, 474 U.S. 214 (1985), reiterating that courts should show great respect for a
teacher'sprofessond judgment, and Sating that courts should not overturn an academic decison "unless
it issuch asubstantial departure from accepted academic norms asto demondirate that the person or
committeeresponsbledid not actualy exerciseprofessond judgment.” Id. at 225 (citing Youngbergv.
Romeo, 457 U.S. 307, 323 (1982)). Accordingly, in casesinvolving academic dismissd, educationa
ingitutionswill beentitled tosummeary judgment unlessthe plaintiff can provide someevidencefromwhich
afact finder "could concludethat therewas no rationd basisfor the decison or thet it was motivated by
bad faith or ill will unrelated to academic performance.” Clementsv. Nassau County, 835 F.2d 1000,
1004 (2d Cir. 1987); seealso Greenhill v. Bailey, 519F.2d 5, 10 n.12 (8th Cir. 1975) (“For acourt to
overturnastudent'sdismissal on substantive groundsit must find that such adismissa wasarbitrary and
cgopricious . .. Only themost compeling evidence of arbitrary or capricious conduct would warrant our
interferencewiththe performance eva uaion (grades) of adismissad sudent madeby histeachers.”); Bilut
V. Northwestern Univ., 645 N.E.2d 536, 543 (I1l. App. Ct. 1994) (“A plantiff's burden of establishing
arbitrary and cgpricious conduct onthe part of aprivatie college or university .. . isaheavy one. A plantiff
must show hisdismissal waswithout any discerniblerationd basis”) (internd quotationsand citations
omitted); cf. ClaudiaG. Catdano, “Liability of Private School or Educationd Ingtitution for Breach of
Contract Arisng From Expulsion or Suspension of Student,” 47 ALR 5th 1, 27 (1998) (“it hesbeen said
that aschool has* absolutediscretion’ to determinewhether astudent failed to meet itsacademic Sandards
absent positive proof by the student that the exercise of discretion was not honest, but arbitrary or

malicious”).
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This"judiad rductancetointervene' isbased upon " sound cond derationsof publicpalicy.” Olsson
v. Board of Higher Ed., 402 N.E.2d 1150, 1153 (N.Y. 1980). When aschool issuesadiplomato one
of itssudents; it cartifiesto sodety that the sudent iswel-versed in dl of the knowledge and skillsrequired
by hisor her chosen profession. Seeid. Thus, to ensure society's confidencein the qudifications of
individudswho have graduated from aparticular educationd indtitution, "itisessentia thet the decisons
surrounding theissuance of these credentid sbel eft to the sound judgment of the professiond educators
who monitor the progress of their gudentson aregular basis”" 1d. Inaddition, toinvolvethe courtsin
ng thepropriety of aparticular gradewould encourage endlesslitigation by unsuccessful sudents
and"underminethecredibility of theacademic determinationsby educationd inditutions.” SusanM. v.
New York Law Sch., 556 N.E.2d 1104, 1107 (N.Y. 1990). Thisrule of judicia noninterventionis
"particularly gppropriateinthehedth carefid d' wherethe sudentswho receive degreeswill providecare
tothepublic, Burkev. EmoryUniv., 338 S.E.2d 500, 501 (Ga. Ct. App. 1985); seealso Bilut, supra,
645 N.E.2d at 542, and because "'courts are not supposed to be learned in medicine and are not qudified
to pass opinion asto the attainments of astudent in medicine.™ Jansenv. Emory Univ., 440 F. Supp.
1060, 1063 (N.D. Ga. 1977) (quoting Conndly v. Univ. of Vt. and Sate Agric. College, 244 F. Supp.

156, 160-61 (D. Vt. 1965)).°

Public policy reasonsag de, therecord on apped smply doesnot support Alden'salegetion thet

thesolecausefor hisdismissa wasDr. Drood'sill-mativated evduation. Inredity, Alden'spoor academic

® These considerations are particularly apt where theingtitution involved isaprivate college or
university. See Bilut, supra, 645 N.E.2d at 541.
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performance during histhird year dso provided abadsfor hisdigmissal and cartainly put him on notice thet
any further academicdifficultiescould potentidly prevent himfrom graduating from Georgetown. Although
Alden paformedwel in cartain derkship unitsduring histhird year, head sorecaived "margind” passesin
hissurgery and medicinederkships. Hissurgery derkship director wrotethat Alden's"dlinicd skillsand
assessment were both below what was expected and that his deficiency had to be compensated for by
other membersof theteam.” Dr. Argy, Georgetown’ s medicine clerkship director, noted that Alden's
"written andyds of patientslacks synthesisand did not waysfocusdirectly onthe patient. Itisfet that
thisindividud isoperating substantialy below hisintellectud capacity.” Dueto hispoor performance,
Alden'srecord came under the scrutiny of the Committee on Students, which met inthefal of 1991 and
determined that Alden would haveto do aremedia clerkshipin medicine—well before Dr. Drood' s
dlegedly ill-motivated evauation. The Committeedsonatified Alden by Ietter thet it would againreview
hisrecord after hisremedid derkship a its January 1992 meeting and that no decison hed been meade as

to whether he would be able to graduate in 1992.

In addition, various adminigtration documents given to Georgetown medicd sudentsdiscussed the
requirementsfor successful completion of themedical curriculum. Cf. Pridev. Howard Univ., 334 A.2d
31, 34(D.C. 1978) (provisonsof theuniversity's code of conduct, contained in amanud givento each
student, constituted apart of the contract between auniversity and its students). For example, the
Information for Third and Fourth Y ear Students-Georgetown University School of Medicineinformed

students that:
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A Fal inadinicd derkship Sgnifiesagrave doubt by thefaculty thet the gudent issuiteble
for thestudy and practiceof medicine. A Low Passinadinicd derkshiprasesasarious
guestion of suitability, and several Low Passes may tip the scale. . ..

In addition, the Requirements for Retention and Graduation provided:
Passng gradesinindividua coursesdo not guaranteethat astudent's performance, when
viewed asawhole, will meet requirementsfor earning themedica degree. For example,

apattern of marginal passes or inadequaciesin any areaof evaluation will not be
considered satisfactory.

Theschool of medicineresarvestheright todismiss, or to deny admission, regidiration,
readmission, or graduation to any student who, in the judgment of the school or its
administrative bodies is determined to be unsuited for the study or practice of medicine.

(Emphasis added.)

Thus, before Alden'sfourth year of Sudiesever began, he was placed on noticethat hewason
academicthinice. Y, asthetria court noted, Alden returned aday late from an approved absencein
December, took three more daysfor interviewsand then, after being told that no more absenceswould
be excused without written adminigiration approva,, |eft for threemoredayseven though hewasinformed
by thestaff a Fairfax Hospitdl thet therequisitegpprova had not been received and, thus, that hisabsences
would be consdered to beunexcusad. It wasin this context that the eva ugtion that Alden contendswas
moativated out of maiceand ill-will waswritten. Although Dr. Drood's negative evduaion may have been

motivated at least in part by his mistaken impression that Alden's absences were unexcused,” Dr. Drood

0 Even if Dr. Drood's eval uation was aproduct of ill-will, his negative reaction to Alden was aresult
of hisperception that Alden's absenceswere unexcused, and wasthereforerelated to Alden'sacademic
(continued...)
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a0 had observed on a least two occasonsthat Alden was not sufficiently prepared to discuss patients
|aboratory reports. In addition, Dr. Drood's eva uation was gpproved and endorsed by each of the Fairfax
Hospitd saff membersrespongblefor overseaing Alden'scerkship. Each of theseindividuds, indluding
Dr. Pariser, Dr. ODonndl and Dr. Cooper, agreed with Dr. Drood that Alden's academic performance
was unsatisfactory and that he should be given afalling grade. Far from lacking arationd basisfor
dismissd, the Committee on Students had sufficient academic evidencein the record from which to

determine that Alden should be dropped from the school’ srolls.

Moreover, Alden received afair and impartid hearing on hisgrievance, ashewasgiventwo
separate opportunitiesto present his case, once before the Committee on Students, and once beforethe
Committee on Student Appeds. See Burke, supra, 338 SE.2d at 501. Each time Alden wasdlowed
to argue his case and supplement the record with any additiona materidshe sodesred. AsAlden had
cdamedthat Drs. Pariser, O Donndll and Cooper hadimproperly basad their eva uation of hisperformance
soldy on Dr. Drood'srecommendation and ignored theeva uationsgiven by Drs. Ssfaand Madan, Alden
presumably entered the eva uations of thelatter two doctorsinto therecord during his presentationsbefore

therespectivecommittees. Aldendso presumably submitted Dr. OBrien'sletter to Drs. Cooper and Argy

19(....continued)
performance. See Doe v. Washington Univ., 780 F. Supp. 628, 631 (E.D. Mo. 1991) (summary
judgment denied on challenge of academic decision only if evidence in record from which jury could
concludethat norationa bassexisted for decison or "that it was motivated by bad faith or ill will unrelated
to academic performance”) (emphasis added) (citations omitted). Cf. Horowitz, supra, 435 U.S. at 81,
90 (declining to review medical school's academic decison to dismiss respondent dueto her sub-standard
performance in patient-oriented settings, erratic attendance record and poor personal hygiene).
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granting him permission to teke the controversd three days off to subgtantiate hisclam that his absences
had not been unexcused. Both the Committee on Studentsand Committee on Student Appealsnotedin
their lettersto Alden that they had interviewed him and reviewed hisentire record before deciding thet he
could nat continue hissudies a Georgetown. Alden has neither dleged that those decisonswere based
onill-will or maice, nor made any procedura challengesto the review process. Thus, astherewas
sufficent evidencein therecord fromwhich afact-finder could concludethet therewasarationd bassfor
Georgetown’ sdecisonto dismissAlden, thetrid court did not err ingranting summeary judgment infavor

of Georgetown. See Doe, supra, 780 F. Supp. a 631; Bilut, supra, 645 N.E.2d a 543."* Cf. Frabotta

" 'While Alden assertsthat the rel ati onship between astudent and university iscontractud in nature,
seePride supra, 384 A.2d & 34, this" contract” ispremised on the nation thet if the student complieswith
theuniveraty'sacademic andardsand completeshisor her degreerequirements, heor shewill beentitled
toreceveadegree. SeeBilut, supra, 645 N.E.2d at 542. Ashasbeen discussed, Alden did not meet
the univergity's academic standards and therefore was not eligibleto receive hisdegree. Alden hasnot
cited any regulation or policy breached by Georgetown, aprivate university. See Jansen, supra, 440F.
Supp. a 1062 (recognizing thet privateuniverstiesarenot subject to condtitutiona dueprocesscondrants
imposed on dateinditutionsand thet astudent’ srightsto areview of adismissd for academic reasonsare
defined contractudly asexpressed in bulletinsand catd ogue of university); Williamsv. Howard Univ.,
174U.S. App. D.C. 85, 87, 528 F.2d 658, 660 (1976) (same); Burke, supra, 338 SE.2d a 501 (same);
cf. Boehmv. University of Pa. Sch. of Veterinary Med., 573 A.2d 575, 579 (Pa. Super. Ct. 1990)
(noting that mgjority of courts characterize relationship between aprivate college and its tudents as
contractud in nature, and that sudentsbeing disciplined “ are entitled only to those procedurd ssfeguards
which the school specifically provides’).

Nor has Georgetown, by virtue of the two hearings granted to Alden, breached theimplied
covenant of good faithand fair dealing. Alden wasgiven an opportunity to argue his caseto both the
Committee on Studentsand the Committee on Student Apped's, aswell asto supplement the record with
any maeridstha he deemed rdevant. Both committees consdered Alden'sentire record and hisproffered
reesonswhy hisderkship gradewasinvaid, yet upheld both the grade and the decison to drop him from
therolls. Alden hasnot argued that the committees decisonswere based on bad faith or werearbitrary
and cgpricious. Under these circumatances, Georgetown cannot befound liablefor breach of theimplied
covenant of good faith and fair dealing.
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v. Meridia Huron Hosp. Sch. of Nursing, 657 N.E.2d 816, 818 (Ohio Ct. App. 1995) ("The purpose
of judicid relief isto assurethe sudent fair treestment, and not for the court to reweigh or reevauate the

grades or the basis of the dismissal.") (citations omitted)."

For the foregoing reasons, we afirm thetrid court’ s decison granting Georgetown University’s

motion for summary judgment.*®

Affirmed.

12 Becauseweagreewith thetria court that Georgetown's decision to drop Alden from therollswas
an academic decision to which courts traditionally have deferred, we need not decide whether an
Independent basisfor Alden'sdismissl, i.e,, hismigrepresentation of hisprior disciplinary record, existed.
However, we note that because Alden contendsthat Georgetown officid sknew, before admitting him,
about hisproblemsat Princeton, summeary judgment on that clamwould have beeningppropriatiebecause
an issue of material fact remained in dispute.

3 As Alden concedes, if this court affirmsthe grant of summary judgment, we need not addressthe
issue of whether the trial court abused its discretion in striking his expert witnesses.





