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Before TERRY, FARRELL, and Ruiz, Associate Judges.
Opinion for the court by Associate Judge FARRELL.

Dissenting opinion by Associate Judge Ruizat p. .

FARRELL, Associate Judge: Inthislandlord and tenant action, Marilyn Killingham gppeal sfrom
ajury verdict which, while abating somewhat the back rent she owed, awarded possession of her
apartment to her landlord, Wilshire Investments Corp. (hereafter the Landlord), aswell asamoney
judgment of $1295.87 pluscogtstotheLandlord. Onapped, Killingham' sprimary argumentsrelateto
thetria judge’ sdecisons permitting the Landlord to amend itscomplaint to exdudeadam for back rent
for an gpartment unit she no longer occupied, and correspondingly refusing to let her introduce evidence
of housing codeviolationsfor the unit no longer occupied. Wergect these and the remainder of her

contentions, and affirm.
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Atthetimeof trid, Ms. Killingham had resded in the MarinaView Apartments since 1984,
success vely occupying apartments 507, 609, and 510. Whileoccupying gpartment 609, Killingham paid
monthly rent of $550" until April 1994 when she effectively stopped paying her rent, daiming that the
Landlord hed failed to correct violations of the housing code. On October 12, 1994, in responseto her
complaints, the Landlord permitted her to re ocateto gpartment 510. 1n September 1995, the Landlord
filed suit for summary possession and back rent inthe Landlord & Tenant Branch of Superior Court,
daming arent arearage of $3541. BecauseKillingham had previoudy filed adminigrative proceedings
challenging arequested increasein therent ceiling, she moved for and was granted astay of the court
proceedings under Drayton v. Poretsky Management, 462 A.2d 1115 (D.C. 1983). After the stay
waslifted to permit the Landlord to proceed with its suit based on the existing rent leve (i.e., minusthe
chdlenged increase), Killingham answered the complaint and filed acounterdam for damages, inwhich

she asserted, inter alia, multiple breaches of the implied warranty of habitability going back to 1992.

On January 22, 1997, the Landlord moved to amend the complaint asserting that itsclaim for
back rent had mistakenly included rent for the unit no longer occupied by Killingham (609). It asked thet
the complaint be madeto reflect only “the correct time and the correct amount of rent duefrom October
12, 1994 for unit #510.” The Landlord explained itsdelay in discovering the error by pointing to the
Drayton stay, which had drawn its attention away from the court case. The Landlord further moved to
dismissKillingham'’ scounterclaimfor damagesother than asrelated to gpartment 510, pointing out that
the Landlord no longer sought to enforce her obligation to pay rent before October 1994 so long asshe

! Because she participated in the District of Columbia’ s Tenant Assistance Program (“ TAP”),
she personally paid $217 of the monthly rent while TAP paid the balance. TAP had apparently
paid its portion of the rent in full at all times.
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did not sueindependently for damagesrel ating to her occupancy during that period. TheLandlord
argued that, inlight of itsrdinquishment of any dlam for rent related to apartment 609, Super. Ct. L& T
R. 5 (b) barred any defense with respect to that unit, sncethe rule requires defenses and counterdamsto
summMmary posession actionsto be“based on the payment of rent or on expenditures claimed as credits
agang rent or for equitablerelief related to the premises’ (emphasisadded). Killingham opposed the
moation to amend and to dismiss her counterdam by assarting that the Landlord had shown bed faith and
inexcusable delay, and that she would be prejudiced if the motions were granted because, under the
gpplicablethree-year datute of limitations, she would be barred from suing independently for damages
rel ated to her occupancy before 1994 at atimewhen shewas il paying therent. Shefurther argued
that the Landlord' s* premises’ argument under Rule 5 (b) wasinvaid because she had sgned no new

lease in moving to apartment 510, so that neither her leasehold nor the “premises’ had in fact changed.

Thetrid judge granted the Landlord’ smoations, finding that "[a]ny prgudiceto [Killinghamin
permitting amendment] wasminima,” becausethelandlord "has stipul ated that it will not sue[her] for
unpaidrent from April 1, 1994 through October 12, 1994 unless[she] bringsanaffirmative action agang
plaintiff for damages or excessrent relating to her occupancy of her previous apatment.” “Moreover,"
thejudgesad, "granting the [Landlord] leave to amend will not leave [Killingham] without aremedy”
because she"may, if she chooses, reassart the portion of her counterclam that is cut off in an affirmative
action against the plaintiff in the Civil Division of the court.” The judge added:

Although acounterclamin alandlord and tenant action for possesson
can relateto aperiod which precedesthe aleged non-payment of rent
(Hinesv. Sharkey, 449 A.2d 1092 (D.C. 1982)), it must relate to the
premises. See Super. Ct. L& T R. 5(b); Camposv. Aquila, 464 A.2d
132 (D.C. 1983). If plantiff'sdamislimited to aleged non-payment of
rent for unit 510 from October 12, 1994 to the present, defendant's
counterclaim for the period preceding October 12, 1994 would relate
neither to the alleged unpaid rent nor to the premises.



Thus, the complaint was amended, and Killingham’ s counterclaim and defense regarding the housing

conditions in apartment 609 were dismissed from the action.

Killingham arguesthat the judge abused hisdiscretion in dlowing amendment of theLandiord's
complaint, and that even if the amendment wasproper, he erred in dismissing her counterclamsand
refusngtolet her introduce evidence of housing code violationsrel ated to apartment 609. \We congder

these issuesin turn.

Super. Ct. Civ. R. 15 (8), made gpplicableto the Landlord & Tenant Branch by Super. Ct. L& T
R. 2, providesthat leave of the court to amend aparty’ spleading “shdl befredy given when justice so
requires.” It “isdrafted to ensurethat litigation be decided upon the meritsrather than upon technical
pleading rules.” International Tours& Travel, Inc. v. Khalil, 491 A.2d 1149, 1152 (D.C. 1985).
“Thediscretion accorded thetria court in deciding amotion for leaveto amend isto be considered
together withthe prevailing spirit of liberalismin alowing such amendmentswhen justice will beso
served.” Eagle Wine & Liquor Co. v. Slverberg Elec. Co., 402 A.2d 31, 34 (D.C. 1979).
Neverthdess, thetrid judge should “refuse to dlow an amendment . . . whereit isevident that the
amendment would beaccompanied by unduedday, bad faith or dilatory motive onthe part of themovant
or undue prgjudice to the opposing party.” Blake Congtr. Co. v. Alliance Plumbing & Heating Co.,
388 A.2d 1217, 1220 (D.C. 1978) (internal quotation marks and citation omitted).
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Killinghamargues, asshedid be ow, that theLandlord’ ssixteen month delay inmovingtoamend
the complaint represented a bad-faith attempt to defest her counterclams once the Landlord learned of
thestrength of her defensesthrough discovery. Thetrid judgeimplicitly rgjected thisargument, and we
haveno reasonto disturb that ruling. Theten-month Drayton stay, aswell asadditiond postponements
attributableto Killingham'’ sillnesses, could reasonably have diverted the Landlord’ sattention from the
caseand causad it to overlook the fact that the complaint, although listing only apartment 510 asthe
subject of the action, included in the rent arrearage an amount for an gpartment the tenant no longer
occupied. Consequently, unlesstherewas“undue prgjudice’ to Killingham from the amendment, the
judgedid not abuse hisdiscretion in permitting it. For three combined reasons, we agree with Judge

Welisberg' s finding that any prejudice to Killingham was “minimal.”

Fird, asthejudge pointed out, by the requested amendment the Landlord actually agreed to
releaseKillingham from amost seven monthsof rent thet she undisputably had not paid. Specificdly, it
dipulated to therd ease of $1519 of her rentd obligation provided shedid not sueinthe Civil Divisonfor
breach of theimplied warranty of habitability during thet same period. Second, if Killingham hed refiled
thecounterdamasasuit a thetimethejudgedlowed theamendment, the Satute of limitationswould not
have barred her from litigating aprincipa component of the damages shedleged, viz, theMarch 1994
rupture of ahot water pipe above her bed which alegedly had destroyed her persona property and
made the gpartment uninhabitable.* Third, asto thetime-barred daimsthemsdves (which Killingham
gppearsto have estimated at amaximum of $5885), examination of the record revedsthat dl of the
housing code violations she claimed during thetime-barred period were dso dleged to have continued

2 We note that had Killinghamrefiled her claiminthe Civil Division, shewould then have been
able to seek damages for the loss of her personal property, an amount that could not have been
claimed in the Landlord and Tenant Branch. See Camposv. Aguila, 464 A.2d 132, 133 (D.C.
1983) (citing Hinesv. John B. Sharkey Co., 449 A.2d 1092, 1093 n.3 (D.C. 1982), and Miles Realty
Cov. Garrett, 292 A.2d 152, 153 (D.C. 1972)).
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during the occupancy of apartment 510, and were evaluated by thejury withinthat framework.® Y et,
athough examining amuch longer period of nearly twenty-nine months (October 1994 to February
1997), and taking into account the sameviol ations claimed for the seventeen month time-barred period,
the jury awarded Killingham only $1627.50 in rent abatements. This may reasonably be viewed asan
objectiveindicator (on the high end) of the vaue of thetime-barred daims. Accordingly, theloss of that
vaueisoffset by the$1519 in rent for gpartment 609 to which the Landlord — absent amendment —

would have been entitled if Killingham failed to prove the claimed code violations.

Insum, athough thetrid court’ s decision would have been lessvulnerable to chalenge had he
conditioned amendment on thelandlord’ swaiver of the satute of limitations defense, we conclude that

the decision to allow amendment was not an abuse of discretion.

Killingham further arguesthat even if the amendment of the complaint was proper, thejudge erred
indigmissng her counterdamsand refusng to let her present evidence of the uninhahitability of gpartment
609. Landlord & Tenant Rule5 (b), aspointed out earlier, providesthat dl counterclamsand defenses
in the Landlord and Tenant Branch must be“based on the payment of rent or on expendituresclamed as
creditsagaing rent or for equitablerdief related to thepremises.”  Inthiscase, Judge Welsherg read
“premises’ to mean only the gpartment and common areas Killingham occupied and used during the
period for which the Landlord sought back rent, not an gpartment sheno longer occupied and for which
no back rent wasbeing sought. Killingham, incontrast, arguesthat “ premises’ should beunderstood to

® Theseincluded, to cite a few, the claims that her refrigerator leaked, there was rodent
infestation of the common laundry room, natural gasservice had been* intermittent,” thebuilding
entrance door was non-functional, and the elevators frequently broke down.
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mean the entire building and curtilage, asthe term isdefined by the housing code. See 14 DCMR §
199.1(1991). Althoughwe have not had occason to condruetheterm asused in Rule 5 (b) in acontext

such asthis, we are convinced that the trial judge’ s interpretation was correct.

Rule5 (b)’ sredtriction of counterdaims and defenses to those based on payment of rent “rdated
tothe premises’ goesback to the Circuit Court’ srecognitionin Javinsv. First National Realty Corp.,
138 U.S. App. D.C. 369, 428 F.2d 1071 (1970), that, although “the Housing Regulationsimply a
warranty of habitability, messured by the sandardswhich they set out, intolesses of &l housing thet they
cover,” codeviolations, “[tjoberdevant],] . . . must affect thetenant’ s gpartment or common areas
whichthetenant uses” Id. a 380 & n.62, 428 F.2d & 1082 & n.62. Defensesand counterdlaims not
based on the payment of rent or related to the premises,” asthus defined, are not permitted inthe
summary proceedings held inthe Landlord and Tenant Branch. Campos, supranote2, 464 A.2d a 133
(interna quotation marksand citationsomitted). “[Pjremises’ asusedin Rule5 (b) must be understood
inacocordancewith thesmplified procedures of that branch, which are “ designed to insurean expeditious
resolution of landlord-tenant disputes.” 1d. Interpreting “premises’ to mean any gpartment inthesame
building (or, indeed, complex of buildings) which the tenant no longer occupiesand for which she owes
no rent would sweep within the rule amuch broader class of defensesthan the rule contemplates. See
generally Barnesv. Scheve, 633 A.2d 62, 64 (D.C. 1993) (“Therulesgoverning the Landlord and

Tenant Branch narrowly and specifically limit its reach”).

In other respectsaswell we have recognized the need to interpret Rule 5 (b) retrictively. See
Millman Broder & Curtisv. Antonelli, 489 A.2d 481, 484 (D.C. 1985) (“the mere fact that a
counterclam isrelated to the premises does not permit such matter to be raised under Rule 5(b) unless
based upon apayment or credit against rent”); Miles Realty, supranote 2, 292 A.2d at 153 (Rule 5(b)
“does not permit the filing of acounterclaim for damagesto the tenant’ s persondty,” but rather dlows
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only “clam[s] of payment of rent, or expenditures, or for equitablerdief”). Although, & thesametime,
we have hdd that suitable* counterclam[s] under Super. Ct. L& T R. 5(b) [may be based] on housing
code violationsthat predate the period for which the landlord clamsrent isdue,” Hines, supra note 2,
449 A.2d a 1005, we dedineto extend that principleto violaionsunrdated to “ the tenant’ s gpartment or

common areas which [she] uses,” Javins, supra, and for which the Landlord does not seek back rent.

Killingham further arguesthat shehad only asngle* leasehold’ despite her movefrom gpartment
609 to 510 because shedid not sign anew lease upon moving. That doesnot ater the fact that her
cdamsaf uninhabitability of gpartment 609 did not relateto the premises she now occupied and for which
aoneback rent was being sought. Moreover, Sncethe record contains no copy of Killingham'slease,
we cannot rule out the possibility — indeed, the probability — thet the lease she had Sgned was spedific
to apartment 609, resulting in the constructive creation of a periodic tenancy when she moved to
gpartment 510." Inthat case, any breach of theimplied warrant of habitability in apartment 609 would
concern a“ separate transaction” from her duty to pay rent for gpartment 510, Campos, 464 A.2d a
133; seealso Griffith v. Butler, 571 A.2d 1161, 1164 n.4 (D.C. 1990), and for thisreason aswell it

would exceed the reach of Rule 5 (b).”

* See, e.g., RICHARD R. POWELL, POWELL ON REAL PROPERTY § 16.04 [2] at 19-90 to 16-91
(Patrick J. Rohan ed., 1999) (noting that “ [njormally, . . . a periodic tenancy arisesasalegal
inference from a situation” such as when “ the tenant takes possession under an invalid . . .
lease”).

> Killingham contends also that she should have at least been allowed to seek abatements for
common area violationsthat predated the Landlord’ s claimfor rent. However, she never argued
this point to the judge nor objected to the jury instruction limiting consideration of rent
abatementsto violations occurring in October 1994 and afterwards. Wefind no plainerror inthe
judge’ s failure sua sponte to treat the common areas differently from the apartment unitsin
applying Rule 5 (b). See Weisman v. Middleton, 390 A.2d 996, 1001 (D.C. 1978); see also Hines,
449 A.2d at 1092 (under Rule5 (b), tenant may counterclaimfor a rent abatement “ not only for
the period for which the landlord claims nonpayment of rent, but also for a prior period of the
tenancy” (emphasis added)).
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Thejudge committed no error in limiting Killingham’ sdlamsfor rent abatement to those arisng

after she moved into apartment 510.

[11.

Killingham, who ambulates by means of awheel chair, contendsthat thetrial judge unduly
restricted her presentation of evidencethat the Landlord had fail ed to adapt the common areasto take
into account personslike hersdf whohave adisability. Thetrid judgewrestled with thisissue, seeking to
reconcle the limited nature of defenses availablein the Landlord and Tenant Branch, where“only those
breaches by thelandlord which congtitute housing codeviol ations may be asserted,” Mahdi v. Poretsky
Management, Inc., 433 A.2d 1085, 1090 (D.C. 1981) *with the fact that at lesst some failures— such
asto provide whed chair accessto the gpartment building— would clearly beabreach of theimplied
warranty of habitability. Thus, thejudgerefusedto let Ms Killingham testify regardingthe Landlord' s
falureto provide specid ramp accessto the common recregtiona areaof the complex, including the
pooal, pointing out that her remedy for that failureto accommodate her disability lay € sawherethanin
withholding rent; but in generd heruled that the dleged failureto provide her with effective ramp access
to the gpartment building itsalf could be placed beforethejury. Killingham chdlengesthefirst exdusion
aserroneous, and contendsthat thejudge essentialy took back thelatter ruling by restricting her evidence
thet the whed chair ramp to the building wes partly blocked by atrash binand hed “dips’ and “ potholes’

that impaired her access.

D.C. Code §6-1706 (1995), dthough not part of the housing codeper se, containstwo relevant

provisions:

® At thetime of thislitigation, the District’ s housing code contained no referenceto physical
disahilities of atenant. The codewas later amended to implement the requirements of the Fair
Housing Act, 42 U.S.C. § 3604 (f)(3)(B) (1994). See “ Procedures Regarding Requests for
Reasonable Accommodation Under the Fair Housing Act,” 45 D.C. Reg. 8057 (1998).
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(8 Blind personsand other physicaly disabled personsshd| be entitled
to full and equal access, as other membersof the genera public, to dl
hous ng accommodationsoffered for rent, lease, or compensationinthe

Digrict of Columbia, subject to theconditionsand limitationsestablished
by law or in accordance with law and applicable alike to al persons.

* * * *

(¢) Nothingin thissection shdl require any person renting, leasing, or

providing red property for compensationintheDidrict of Columbiato

modify hisproperty in any way or to provideahigher degree of carefor

ablind person or otherwise physicaly disabled person thanfor aperson

who is not physically disabled.
The mandate of subsection (a) may naturaly be read — and we so read it — asimpaosing an obligation
on rentd housing providersto providefull accessfor disabled personsto a* housing accommodetion,”
violation of which may be adefenseto asuit for possession and back rent. On the other hand, the
limitation of subsection (C) supportsthetrid judge scondusonthat, for thelimited purposes of summary
proceedings under Rule 5 (b), the Landlord was not obligated to provide awheelchair ramp to the
recregtion areainduding thepoal. Killingham'sremedy for any such fallureto accommodate her lay ina

different proceeding. See, e.g., D.C. Code § 1-2515 (@)(4) (1999).

Regarding her second argument, Killingham pointsto thejudge' scondusion following argument
ontheissuethat “[slhe hasaright to be ableto enter thebuilding . . . . [but sihe does not have aright
under Javinstowithhold rent if entry for her ismoredifficult because of awhedchar.” Thisruling, she
contends, effectively barred her from testifying that the ramp accessto the building itsdlf wasinedeguate
because of its obstructed and defective condition. \We need not decide whether the judge diced the
metter too findy in distinguishing between no access by ramp and access made “moredifficult” through
obgtructionsor poor maintenance, for thedigtinction which thejudgearticulated did not, infact, prevent
Killingham from testifying about the defectsthat she claimed impaired her free use of the accessramp.
Shetold the jury:
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Because they had a big garbage bin blocking the only ramp to the
building[,] I could not even go out to the rehab hospita to my therapy
threetimesaweek. The Metro accesswould cometo pick meup, they
couldn’t even get mein and out without brushing up againg the garbage
bin and angling a an angle wherethose dipswere, soit’ scaused my
wheelchair wheels to come off, the front wheels.
Noingtruction the judge gave precluded consideration of thistestimony by thejury. Whilethejudge
prevented Killingham from going into further detail about these conditions, thejury had an adequate basi's
on which to consider the condition of the wheelchair ramp aong with al of her other claims of
substandard habitability.”

Affirmed.

Ruiz, Associate Judge, dissenting: | would reverseand remand for further proceedings because,
onthepresent record, | cannot condudethat Ms Killingham, the tenant, was not harmed by thedismissal
of her clam for housing code violations resulting from the late amendment to the landlord's complaint
permitted by thetrid court and by thetrid court'srefusd to consder thetenant'sclamthat, asadisabled

 Killingham' s remaining contentions require no extended discussion. First, the parties
stipulated that service of the notice to quit had been proper. See, e.g., Joyner v. Jonathan
Woodner Co., 479 A.2d 308, 311 (D.C. 1984); Moody v. Winchester Management Corp., 321 A.2d
562, 563 (D.C. 1974). Killingham's assertion that she personally (as distinct from her lawyer)
never saw the stipulation does not matter. See, e.g., Berenbaumv. Berenbaum, 638 A.2d 681, 683
(D.C. 1994). Second, the claim that Judge Weisberg revealed bias against Killingham which
prejudiced her in the eyes of thejury ismeritless. See Mack v. Zalco Realty, Inc., 630 A.2d 1136,
1139n.6 (D.C. 1993). Third, thetrial court properly lifted the Drayton stay to allow the case to
proceed under the existing (non-increased) rent. See Drayton, 462 A.2d at 1120, 1122. Fourth,
thetrial judge correctly concluded that the Landlord’ salleged failureto maintain arental housing
licensefor atwo-week period wasirrelevant to the defensein thisproceeding unlesstied (asit was
not) to specific breaches of the warranty of habitability. See Curry v. Dunbar House, Inc., 362
A.2d 686, 689-90 (D.C. 1976). Finally, Killingham' sargument that thejudgeimproperly allowed
thejury to cal culate abatements as per centages of only the rent portion she personally paid ($217)
iIsmadefor thefirst timein her reply brief, and we therefore declineto consider it. See Johnson v.
District of Columbia, 728 A.2d 70, 75 n.1 (D.C. 1999); District of Columbia v. Patterson, 667
A.2d 1338, 1346 n.18 (D.C. 1995).
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person, she was unlawfully denied access to the apartment building's recreational pool area.

1. The Dismissed Claim of Housing Code Violations.

Thelandlord was permitted to amend its complaint so asto excude ademand for back rent ona
unitinthesamebuilding that Ms. Killingham had occupied immediatdy before she moved into the unit
fromwhichthelandlord sought toevict her. Asaresult, Ms. Killingham'scounterdamsfor housing code
violationsrelated to thet previous unit were dismissed. Thetrid court dlowed the late amendment to the
landlord's complaint believing that thetenant benefitted from thefact thet, asaresult of theamendment,
shewould not beliablefor back rent due on the unit she previoudy occupied. Notably, thetria court
asowasof theview that, if shewished, Ms. Killingham could file the dismissed counterclamsin an
independent action againgt thelandlord. Asthe mgority recognizes, thetrid court wasin error inthis
respect, becauseMs. Killingham'sclamsweretime-barred if shefiled anindependent action againg the

landlord.?

Itisimportant to remember theframework for our gppelatereview. Wherethetrid court gives
areason for itsruling, we review thetria court's decision on the basison which it was made. See
Didrict of Columbiav. Shannon, 696 A.2d 1359, 1367 (D.C. 1997) ("Although we may affirm atrid
court'sexerciseof discretionwhenthetria court has provided no explanaion, we ordinarily must reverse
anotherwisesudainableexerciseof discretionif thetria court'sruling ismanifestly based on'erroneous
legdl thinking.") (citations omitted). If we determinethat the trid court's ruling was based on an

erroneous premise, itisour gppellateroleto reverse; wemay affirmonly if we determinethat thetrid

! Thetrial court could have ensured that Ms. Killingham would have been able to file her
complaint by conditioning the landlord's amendment on waiver of a statute of limitations defense,
akin to the procedure used when a case is dismissed for forum non conveniens. Cf. Guevara v.
Reed, 598 A.2d 1157, 1160 (D.C. 1991) (noting that availability of alternative forumis a
requirement before case is dismissed for forum non conveniens).
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court'serror was harmlessto Ms. Killingham, see Johnson v. United Sates, 398 A.2d 354, 366-67
(D.C. 1979), or if, on therecord, thetria court had no option but to rule asit did. See Shannon, 696
A.2d at 1367.

No one contendsthet thetria court'sonly optioninthiscasewasto alow thelandlord to amend
itscomplaint and dismissMs. Killingham'srelated housing codeclaims. Itisaso clear that thetria
court'sreasoning was erroneous becalise, contrary tothetria court'sview, thetenant'sdismissed daims
weretime-barred. Such an error inasignificant component of thetrial court'sconsideration would
conditute abuse of discretion requiring reversa unlesswe can determine on gpped that thetenant wasnot
prejudiced as a consequence. See Johnson, supra, 398 A.2d at 366-67. In this case, that
determination requiresan eva uation of thedismissed damfor housing codeviolationswith repect tothe

apartment previously occupied by the tenant.

Themgority reesonsthat thejury'sverdict showsthat Ms Killinghemwasnot harmed by thefact
that shelost her claim of housing code violationsin thefirst unit she occupied. In an after-the-fact
andyss, the mgority estimates roughly how much the jury would have awvarded the tenant for the lost
clam, based on the amount the jury awarded the tenant for the " same' housing code violaionsduringa
longer period thet she occupied the second unit (the onefromwhich shewasevicted). Then, themgority
condudesthet theamount it etimatesMs Killingham may have"log” in her dismissed counterdamswith
respect to thefirgt unit, shemore or less made up with the back rent due on that unit that the landlord

forwent when it amended its complaint.

| disagree with the mgjority thet the record supportsthet Ms. Killingham was not harmed by the
loss of her claim with respect to thefirst unit she occupied in thebuilding.  The rough calculation of

damagesthat themgority estimatesMss. Killingham woul d have been awarded had her housing code
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violations not been dismissed suggests appellate fact-finding. Moreover, on gpped, theissueisnot
whether the ruling would cause undue prejudice, aproper factor inthetrid court'sinitid discretionary
judgment,? see Blake Congtr. Co. v. Alliance Plumbing & Heating Co., 388 A.2d 1217, 1220 (D.C.
1978), but whether thetrial court's erroneoudy-based ruling washarmless. See Johnson, supra, 398
A.2d a 367 ("[ T]hereviewing court must weigh the severity of the error againg theimportance of the
determination in thewhole proceeding and the possibility for prgudice asaresult.") (emphasis added).
Here, thetrid court waswrong in believing thet the dismissed dlaim could be brought in aseparate action,
and, asdismissal diminated theclaim atogether, thereispossble prgjudice unlessthetenant'sclam has

no value®

2. The Disability Claim.

Ms Killingham contended that she was prevented from usng acommon areaof thebuilding to
which shewas entitled under her lease, the pool area, because thelandlord unlawfully failed to provide
whed chair access, asrequired by D.C. Code 8§ 6-1706 (1995). Thisisaviolation she clamsexisted
throughout thetime she occupied two different unitsin thebuilding. Thetria court did not permit that
cdamto be consdered by thejury asapossble offset agang her rent obligationswith respect to either of

Z Even though it may have been proper for thetrial court to have engaged in afairly rough
appraisal of Ms. Killingham'sclaimat thetimeit permitted the |ate amendment and determined
that any lossto Ms. Killinghamwould be de minimis, that is not the issue before us. The point is
that thetrial court did not engagein such an appraisal becauseit could not have done so at the
time it dismissed the tenant's claim, in advance of the jury verdict. Therefore, the majority
incorrectly considersthe jury verdict in concluding that the trial court's discretionary ruling
allowing amendment of the complaint and dismissing the tenant's claim was permissible because it
did not "unduly" prejudice the tenant.

® Of course, as the tenant's disability-based claim has not been evaluated by the jury with
respect to either of the two apartment units at issue, seeinfra, thereisno basisin therecord upon
which thetrial court or thiscourt could conclude that the loss of that part of her counterclaimhad
no value because it was offset by the benefit that she derived from not having to pay back rent due
on one of the apartment units.
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the units she occupied.*

Themgority condudesthat even though it interprets section 6-1706 asrequiring thet thelandlord
providefull accessfor disabled personsto a*housng accommodeation,” the tenant’ sdam that therewas
nowhed chair accessto the pool areaisnot aproper defenseto asuit for possess on and back rent under
Superior Court Landlord & Tenant Rule’5 (b). The mgority does not support this condusion other then
by reference, without explanation, to the cavesat in section 6-1706 (c) that alandlordisnot required to
“modify hisproperty in any way or to provide ahigher degree of carefor a. . . physcaly disabled person
than for aperson whoisnat physcdly dissbled” — agenerd provison thet would gpply equdly if there
had been no whed chair accessto the gpartment building or to the gpartment unititself. However, the
maority appearsto support thetria court’ sdetermination, correct inmy view, that lack of wheelchair
accessto thegpartment building congtitutesa proper defense, for atenant who usesawheelchair,ina
Rule5 (b) proceeding for back rent.  Although | agree that asummeary proceeding under Rule 5 (b) is
not the place to determinethe scope of the landlord' s obligation under section 6-1706 (8), asmodified by
(0), | disagreewith themgority that if it were determined thet thelaw required whed chair accessto the
pool area, thelack of such accesswould not be adefense for adisabled person usng awhedchairina
Rule5 (b) proceeding.”> Housing codeviolationsto “common areas’ are properly asserted asadefense
Inasummary proceeding, see Javinsv. Firgt Nat'| Realty Corp., 138 U.S. App. D.C. 369, 380-81 &

* Had the tenant not paid any rent with respect to either unit, one could conclude that
elimination of the obligation to pay rent fully compensated her for this, as well as all other,
housing code violations. Therecord in this case, however, isthat the tenant paid rent for ten years
and only stopped rent payments for approximately six months in order to force the landlord to
correct housing code violations. Instead of correcting the housing code violations, thelandlord
relocated Ms. Killingham to another unit, which the jury found to be in violation of the housing
code.

®> In this case, wherein thetrial judge's view, the claim "partially fits but to some extent
exceeds' the proper scope of Rule 5 (b), the Landlord and Tenant Court should have dismissed the
pool-related claimwithout prejudice or referred it to the Civil Branch. Mathisv. Barrett, 544 A.2d
287, 288-89 (D.C. 1988).
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n.62,428 F.2d 1071, 1082 & n.62 (1970), and presumably the gpartment building’ srecreationd pool
area is an area provided for the common use of the tenants. Moreover, in $hin v. Portals
Confederation Corp., 728 A.2d 615 (D.C. 1999), this court appearsto have expanded somewheat the
traditionally narrow view of thetype of defensethat atenant may assert inasummary Rule5 (b)
proceeding by requiring, on pain of preclusion, that atenant must assert asadefenseclamsfor damages
to thelessee’ shusinessresulting from the landlord's breach of acommercid lease. Seeid. at 618-19.
To the extent that the majority reassertsthe narrow scope of defenses permissiblein aRule5 (b)

proceeding, | welcomeit. Seeid. at 621-22 & n.5 (Ruiz, J., dissenting).°

For theforegoing reasons, | do not agree that the tenant hasnot been harmed by thetria court’s
dismissd of her unappraised, uncompensated, and time-barred housing code daimswith respect to the
unit sheprevioudly occupied, and her related claim of lack of wheel chair accessto the common pool
area. | would reverseand remand the casefor further proceedings, at which timethetria court could

develop therecord and, if gppropriate, determinewhether Ms. Killingham suffered harm from the loss of

® InShin, thetenant initially asserted his claimsfor breach of contract and then withdrew them
after thelandlord argued to the court that they exceeded the narrow scope of permissible claimsin
asummary Rule 5 (b) proceeding for possession and back rent. When the tenant subsequently filed
a breach of contract action making the same claim he had been induced to withdraw in the
summary Rule5 (b) action, the landlord took the position that the fact that Shin's claims had not
been raised in the decided action for possession and back rent rendered themresjudicata. This
court agreed, stating that even though the landlord had objected to the claimsin the Rule 5 (b)
proceeding, the tenant should nonethel ess have reasserted the claimin the same proceeding asa
defense to the action for possession and back rent. See Shin, 728 A.2d at 619. Thefactsin this
case ominoudly point to asimilarly unfair result: The tenant asserted her claimthat the lack of
wheelchair accessto the pool area entitled her to arent offset. Thelandlord argued that the claim
was not proper ina Rule 5 (b) proceeding, and thetrial court agreed that the claim was not a
"housing code" violation that could mitigate the obligation to pay rent. On appeal, this court
states that the tenant’ s remedy for the claimrelated to the building’ srecreational arealay ina
different proceeding —without considering that if the tenant had separately filed such a claim, it
would have been time-barred with respect to the time the tenant was paying rent, prior to 1994.
Cf. supra note 1.
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thosedams.” If shewas harmed, shemust be alowed to proceed, if she desires, with the substance of

her claims against the landlord.

" Astheleaseisnot part of the record on appeal, on remand, | would also have thetrial court
determine the facts hypothesized by the majority of "the possibility —indeed, the probability —
that the lease [Killingham] had signed was specific to" the apartment unit she had earlier
occupied in the building and did not cover the unit that was the subject of the summary Rule 5 (b)
proceeding. Seeanteat . Determination of that factual issue would be relevant to whether
Killingham's claims with respect to housing code violationsin the previous unit "related to the
premises’ from which the landlord sought to evict her. Super. Ct. L& T R. 5 (b) (1999).





