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Reip, Associ ate Judge: Appel lant Doris Scott filed a conplaint alleging
negl i gence by appellees Sylvia Summer,! a hair stylist, and Edna Janes, the
al |l eged owner and operator of Edna's Beauty Salon in the District of Colunbia.
The al | eged negligence concerned the application of a hair relaxer to Ms. Scott's
hair. After the presentation of Ms. Scott's case, the trial court directed a
verdict in favor of appellees on the ground that M. Scott failed to present
expert testinobny to show the standard of care in applying the hair relaxer.?
Subsequently, M. Scott filed a notion for a new trial, arguing that expert
testi nony was not necessary because the trial court should have applied the
doctrine of res ipsa loquitur to find negligence. The trial court denied the
notion for a new trial. W affirmand hold that because the hair rel axer used

on Ms. Scott contained chenmicals and an understanding as to the proper

' Ms. Summer's last nane also appears as "Sumrers” in the
record.

2 The trial court also found that M. Scott failed to
present evidence sufficient to tie Ms. Janmes to the case under
t he doctrine of respondeat superior.
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application of a chem cal product to the hair is not within the conmon know edge
of jurors, the trial court did not err in requiring Ms. Scott to present expert
testimony regarding the standard of care for application of the relaxer.
Furthermore, we conclude that the trial court did not abuse its discretion in

refusing to grant Ms. Scott's notion for a new trial.

FACTUAL SUMVARY

In her conplaint Ms. Scott alleged that "[M.] Sumer negligently applied
and/or perforned a hair relaxing treatnment” on her which caused her hair to
becone dry and brittle and fall out. She sought $100,000 for nental anguish and
"medi cal and out of pocket expenses for condition treatnments and ot her procedures
in an attenpt to restore her hair to its pre-treatnment state, and to inprove the

appear ance of the damaged hair."

At trial Ms. Scott testified that on May 22, 1992, she went to Edna's
Beauty Sal on and asked for a hair relaxer. At the time she had a "geri curl" and
"had just been putting activator in [her] hair."® M. Summer "exam ned [ Ms.
Scott's] hair,"” informed her it would take a relaxer and "began to proceed with
putting the chemical in." Neither the product nane nor the chemical content of
the hair relaxer used was identified. M. Scott said her scalp "started to burn"
and asked Ms. Summer to renove the cheni cal
Ms. Sumrer told Ms. Scott that "it will be okay" and continued to apply the
rel axer. After conpleting the application, M. Sumer rinsed out M. Scott's

hair.

® Ms. Scott testified that she inforned Ms. Summer that she
had put an "activator"” in her hair nore than six nonths earlier
and asked whether she could "get a relaxer at that point." M.
Scott appears to suggest that Ms. Sunmer may have been negli gent
in applying the relaxer when she knew that an "activator"” had
been used. No testinony was introduced at trial, however,
concerning the content of the "activator” or the relaxer and
what happens when the two products cone into contact.
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Ms. Scott asserted that the relaxer was not in her hair "a really |ong
time" and after it was rinsed out "[i]t stopped burning as rmuch." However, she

continued to "feel sonme burning sensation" especially when Ms. Sumer "started

to blow dry" her hair. Ms. Summer "started cutting" M. Scott's hair and
expl ai ned that she had "some damage portion . . . and | need to cut that away."
Ms. Summer cut approximately "three or four inches all the way around." She then

curled Ms. Sumer's hair.

About three or four hours later, when Ms. Scott returned hone, her hair
started "to dry out and get brittle and it started to shed.” M. Scott said she
had never experienced a problem with dryness. After a couple of weeks, M.
Scott's hair began to conme out in clunps. She went to see another hair stylist,
Di ane Broadus. Ms. Broadus was not called as a witness and Ms. Scott was not

all owed to recount her conversation with Ms. Broadus.

Ms. Scott returned to Edna's Hair Sal on around the end of June and "showed
them the danmage to her hair." At that point, M. Janmes agreed "to try to repair"
Ms. Scott's hair. Ms. Janmes washed and conditioned Ms. Scott's hair w thout
charge and told her to return in a week. After six to eight weeks, M. Scott
di scontinued the free treatnments because she did not see any inprovenent in her

hair.

In an effort to inprove her appearance and the condition of her hair, M.
Scott testified that she purchased and wore wigs, tracks,* hair weave,® and

braids. After trying the above "appliances" for approxi mately six nonths each,

4 According to Ms. Scott, "tracks" are human hair which are
glued to the scalp by another person. They have to be repl aced
every two weeks at a cost of around $50.

° A hair weave is the sane as tracks except it is sewn in
with the hair instead of glued to the scalp and can be worn a
| ot | onger. Ms. Scott testified that she paid $225 the first
time she got hair weave.



Ms. Scott had her

hair cut really short in 1994 and her hair started to "grow back healthy."

On cross-exanm nation Ms. Scott acknow edged that she did not visit a doctor
until 1994, two years and two nonths after the incident. The doctor whom she
saw, Dr. Eileen Blum prescribed nmedication for dry skin which Ms. Scott used on
her hands. M. Scott stated that she had suffered fromdry skin "nost of [her]

life."

Ni col e Fl etcher, who was living with Ms. Scott on May 22, 1992, and saw her
every day, testified that when Ms. Scott returned fromthe beauty sal on her head
| ooked a "nmess" and Ms. Scott appeared unhappy. M. Fletcher said that Ms. Scott
had long hair when she went to the salon but short hair on her return; and
confirmed that Ms. Scott tried various appliances in an effort to get her hair

to grow back.

Ms. Scott presented no other witnesses. At the close of her case, defense
counsel noved for a directed verdict on the grounds that Ms. Scott had failed to
establish the applicable standard of care, a deviation fromthat standard, and
a causal link between the deviation and Ms. Scott's injury. The trial court
granted the directed verdict on behalf of Ms. Janmes and Ms. Sumer. First, the
trial court concluded that Ms. Scott had failed to establish her claimthat Ms.
Summer "negligently applied and performed a hair relaxing treatnment" because she
had not provided the standard of care, which required testinony of a |icensed
cosnet ol ogi st since the proper use of a relaxer is not within the know edge of
the average lay juror, evidenced by the fact that cosnetol ogi sts and hairdressers
have to be licensed in the District to render such services. The court further

st at ed:

We have before us a case where we do not know the
product used. W nust speculate as to the nature of the
product itself. W nust speculate as to how one
properly uses it. In order to determine that it was
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i mproperly used, we must know how [it's] properly used
I would use the analogy that there is not negligence
everytime soneone dies on the operating table.
Sonetinmes it just happens.

Second, the trial court concluded that M. Janes "nust be released from this
matter" since Ms. Scott failed to present evidence to (1) show what steps M.
Janmes shoul d have taken to repair her hair eight weeks after the damage, and (2)
support a finding of negligence based on a respondeat superior relationship
between Ms. Janmes and Ms. Summer. Third, the trial court found no basis to M.
Scott's claim for pain and suffering due to the hair relaxer application. In
short, the trial court concluded that Ms. Scott had failed to prove a prima facie

case for any of the clains asserted in her conplaint.

Ms. Scott filed a notion for a new trial pursuant to Super. Ct. Civ. R 59
and 60, asserting that the trial court erred in granting appellees' notion for
a directed verdict on the ground that she failed to establish, through expert
testi nony, the standard of care for administration of a hair relaxer. Although
she neither pled the doctrine of res ipsa loquitur nor raised it during pre-trial
proceedi ngs and did not invoke the doctrine in any explicit way during trial, M.
Scott argued that res ipsa loquitur should have been applied and that the jury
reasonably coul d conclude that she "was injured by the negligent application of
the hair chenical by defendant Summer and that such injuries do not happen absent
negligence.” The trial court denied the notion and stated that it could not
"consider the matter as res ipsa since other factors or conditions may have
caused damage to [Ms. Scott's] hair and scalp including her own conduct, or

di sease." M. Scott filed a tinely appeal

ANALYSI S

Ms. Scott contends on appeal that the trial court erred in directing a
verdict in favor of appellees since expert testinmony of a standard of care was
not necessary in order for her to nmake a prim facie case of negligence because

"the facts of this case are such that a person of ordinary intelligence and



experience

could easily find that [appellees] breached their duty of care to [her]" and

because the doctrine of res ipsa loquitur applies.®

In response, appellees argue that the standard of care when applying a hair
relaxer is beyond the know edge of the average juror and therefore nust be
established by an expert. In the alternative, appellees argue that M. Scott
failed to present sufficient evidence to "lay a proper foundation on which |ay
persons coul d have rendered an opinion." In particular, they maintain, Ms. Scott
presented no evidence of the name of the product used; "the tine period the
product shoul d/should not be left in the hair; . . . whether the chenical was
rubbed into the scalp or only placed on the hair; the manufacturer's directions
for use of the product; how long the product was left in her hair before it was
rinsed out; and how | ong the manufacturer directs the operator/cosnetol ogist to
| eave the product in her hair." Appellees also contend that res ipsa |oquitur
does not apply in this case since Ms. Scott failed to identify the product used

on her hair.”

In a case involving a challenge to a directed verdict, "[w e review the
evidence in the light nost favorable to [the appellant], 'who nmust be given the
benefit of all reasonable inferences to be drawn fromthe evidence.'" Alliegro

v. ACandS, Inc., 691 A 2d 102, 105 (D.C 1997) (quoting Abebe v. Benitez, 667

® Ms. Scott does not contend that the trial court erred in
directing a verdict in favor of releasing Ms. Janes from this
lawsuit or with regard to the pain and suffering claim

" Appel l ees argue that Ms. Scott has waived her right to
rely on the doctrine of res ipsa loquitur since "[Ms.] Scott did
not argue this in any of her pre-trial pleadings or proceedings

(including pre-trial conference)." However, we have suggested
previously that where an appellant relies on an argunent in a
post-trial notion, we wll not conclude that a waiver has

occurr ed. See WM Schlosser Co. v. Maryland Drywall Co., 673
A 2d 647, 651 n.9 (D.C. 1996).
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A .2d 834, 836 (D.C. 1995)). "'[T]lhe judge is not the trier of fact' on a notion
for a directed verdict, and 'nust take care to avoid weighing the evidence,
passing on the credibility of wtnesses, or substituting [his or her] judgnent
for that of the jury."" Id. (quoting Abebe, supra, 667 A 2d at 836) (Pazm no v.
WVATA, 638 A 2d 677, 678 (D.C. 1994)). ""As long as there is sone evidence from
which jurors could find that the party has net its burden, a trial judge nmust not
grant a directed verdict."'" Id. (quoting Abebe, supra, 667 A 2d at 836)
(referencing Marshall v. District of Colunmbia, 391 A 2d 1374, 1379 (D.C. 1978)).
However, "a directed verdict is proper when the jury has 'no evidentiary
foundati on on which to predicate intelligent deliberation and reach a reliable

verdict."" Twynman v. Johnson, 655 A 2d 850, 852 (D.C. 1995) (quoting Papani col as

v. Group Hospitalization, Inc., 434 A 2d 403, 404 (D.C. 1981)).

Qur review of an order "[denying] a new trial is limted to whether the
ruling amounted to an abuse of discretion.”™ Humrer v. Levin, 673 A 2d 631, 635-
36 (D.C. 1996) (citing Oxendine v. Merrill Dow Pharns., Inc., 563 A 2d 330, 333
(D.C. 1989) (Oxendine I11) (citations omtted)). "[T]lhe trial court abuses its
di scretion if it 'applies an incorrect standard of law or grants relief on the
basis of findings of fact that are unsupported by the record."" Id. at 636

(quoting Oxendine I, 563 A 2d at 334 (citations onmtted)).

This court has never considered the application of the res ipsa |oquitur
doctrine to a negligence case involving a chem cal hair relaxer. In some of our
past cases, however, "we have held that 'the elenents of res ipsa |loquitur mnust
be established with some precision . . . .'" Twmn, supra, 655 A 2d at 853 n.6
(quoting Hailey v. Qtis Elevator Co., 636 A 2d 426, 429 (D.C. 1994)). Moreover
res ipsa loquitur "is a powerful doctrine which 'should be applied with caution
in a negligence action so that the nmere happening of an accident will not permt
the inference of a defendant's liability."" Hai |l ey, supra, 636 A 2d at 428
(quoting Washi ngton Sheraton Corp. v. Keeter, 239 A 2d 620, 622 (D.C. 1968)); see
al so Bunn v. Urban Shelters & Health Care Sys., Inc., 672 A 2d 1056, 1060 (D.C
1996) (quoting Krebs v. Corrigan, 321 A 2d 558, 559 (D.C. 1974)). In addition,
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"the doctrine '"is not intended to relieve one party or the other of the expense
of producing proof . . . .'" Ravo v. Lido, 236 N Y.S 2d 135, 139 (NY. App.

Div., 2d Dept. 1962) (citation omtted).

Based upon our review of the record on appeal, "[wle agree with the trial
court that [Ms. Scott] did not present evidence sufficient to allow the inference
of negligence fromthe use of the doctrine of res ipsa loquitur.” Hailey, supra,
636 A.2d at 427 (enphasis added) . Accordingly, the court did not err in
directing a verdict in favor of the appell ees. Nor did the court abuse its

di scretion in denying Ms. Scott's notion for a newtrial.8

One who invokes the doctrine of res ipsa |loquitur nust show that:

"(1) [the occurrence is] of the kind which ordinarily
does not occur in the absence of soneone's negligence;
(2) it must be caused by an agency or instrunmentality
within the control (exclusive or joint) of the
defendant; (3) it nmust not have been due to any
voluntary action or contribution on the part of the
plaintiff."”

Hail ey, supra, 636 A 2d at 428 (quoting Ois Elevator Co. v. Tuerr, 616 A 2d
1254, 1258 (D.C. 1992) (quoting Ctis Elevator Co. v. Henderson, 514 A 2d 784, 785

(D.C. 1986)). "*At the threshold, plaintiff mnust denonstrate that the injury
ordinarily does not occur when due care is exercised.'" |d. (quoting Qin v.
Ceorge Washington Univ., 407 A 2d 580, 582 (D.C 1979)). "Thus, it my be

i nvoked only where a lay [person] can infer negligence 'as a matter of conmon
know edge,’ or where expert opinion is presented that such accidents do not occur
in the absence of negligence." 1d. (quoting Qin, supra, 407 A 2d at 583-84).
Furthernore, "where the plaintiff relies upon 'conmon know edge' to invoke the
doctrine, the fact that such events do not ‘'ordinarily' occur 'wthout
negl i gence' nust be based upon a w despread consensus of a common under st andi ng. "

Id. (citing W Pac Keeton, ET AL., PROSSER AND KEETON ON THE LAw OF TorTs 8§ 39, at 244-48

8 Because of our conclusion, we need not reach the issue
regarding Ms. Janes and the doctrine of respondeat superior.



(5th ed. 1984)).

We begin with the principle that the doctrine of res ipsa |loquitur "my be
i nvoked only where a lay [person] can infer negligence 'as a matter of conmon
know edge,' or where expert testinony is presented that such accidents do not
occur in the absence of negligence." Hailey, supra, 636 A 2d at 428 (quoting
Quin, supra, 407 A 2d at 583-84). Ms. Scott insists that application or
admi nistration of a hair relaxer is a matter of common know edge and therefore

expert testinobny was unnecessary. W disagree.

For anal ytical purposes, we have identified three categories of earlier
hair treatment cases: (1) pernmanent hair wave with the use of devices such as
electrically heated curlers or rods and heat-generated machines;® (2) permanent
hair wave with the use of nmachineless processes -- wusually conditioners or
chem cal solutions; and (3) permanent hair wave with the use of rods or curlers
and a permanent wave conpound or solution. These categories enable us to
determ ne better how courts approached the first prong of the res ipsa |oquitur
doctrine whose satisfaction is dependent upon comobn know edge or expert
testinony: whether "[the occurrence is] of the kind which ordinarily does not

occur in the absence of sonmeone's negligence." Hailey, supra, 636 A 2d at 428

Cases falling into our first category -- permanent hair wave with the use

° In four of the permanent wave cases relied on by Ms. Scott

el ectrical devices and nmachines were used. In Gossip v. Kelly,
67 S.W2d 513 (Mo. App. 1934), plaintiff's hair was wound onto
spindles or curlers. She was then "put . . . under sone kind of
an electrical machine to curl her hair.” 1d. at 514. A simlar
procedure was used in Gvens v. Spalding Odoak Co., 63 S . W2d
819, 821 (M. App. 1933). Electrically heated curlers, and

metal rods with electric energy steam were used in Chauvin v.
Krupin, 40 P.2d 904, 905 (Cal. Dist. C. App. 1935), and Lanza
v. Metcalf, 25 So.2d 453 (La. C. App. 1946).

0 These categories are "loose" because the factual
summaries in the hair process cases do not always detail the
exact treatnment process used by the beauty parlor.
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of devices such as electrically heated curlers or rods and heat-generated
machi nes -- involve |less conplicated processes used with famliar and historic
heat -i nduced or electrical devices such as curling irons, rather than the nore
recently manufactured, |ess well known and structurally conplex chenical hair
rel axers. Lay persons historically have had conmmon know edge regarding the
effects of heat generated by electrical devices and wood or coal heated
equi pnment, but little or no common know edge concerning the effects of chem ca
substances applied to the hair or scalp. Through the centuries and years,
children have learned at an early age that heated devices may burn and cause
danage to the body if touched in the wong way. This knowl edge has carried over
into adul thood for eons. Thus, in the early 1930s and 1940s pernmanent wave cases
i nvol vi ng heated devices and machi nes, the appellants focused mainly on show ng
actual danmges in the form of burns and blisters because of "a w despread
consensus of a comon understanding,” Hailey, supra, 636 A 2d at 428, that

i mproper application of heat devices and machines to the body may produce burns.

The |l ater permanent wave cases in our second and third categories which
i nvol ved the use of chemical solutions and conpounds and which arose in the
decades of the fifties, sixties and seventies, required a greater evidentiary
foundati on before courts accepted the res ipsa loquitur doctrine as an aid to
provi ng negligence. Undoubtedly this greater evidentiary foundation was required
because children and adults, even today, do not generally expect |iquid solutions
or creans contained in a jar to burn when applied to the body. Unlike the cases
pertaining to the use of electrical or other heat-induced devi ces and nachi nes,
| ay persons do not have common know edge about the effects of chemical sol utions,
i ncluding hair relaxers. Therefore, the appellants in our second and third
categori es of permanent wave cases did not resort solely to a "commobn know edge”
argunment with respect to the application of the res ipsa |loquitur doctrine.
Rat her, as indicated below, they introduced expert opinion to show that their

injuries ordinarily would not occur in the absence of negligence.

In Smith v. Kennedy, 195 So.2d 820, 825 (Ala. Ct. App. 1966), a cold wave
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permanent |liquid solution case on which M. Scott places heavy reliance, the
appel l ant presented expert testinobny froma hair stylist as to the standard of
care and procedure in applying the waving solution. In addition, a hospital
enmergency room physician testified that when he saw the appellant, "[s]he was
suffering from'second degree chemi cal burns of the neck, conpletely around and
extend[ing] fromthe hairline to the shoulder on the sides posterily and fromthe
chin to the clavicle, anteriorily . . . .'" 1d. at 824. The appellant in Horton
v. Seligman & Latz, Inc., 260 So.2d 731, 733 (La. App. 1972), a nmchinel ess
per manent wave case in which a conditioner and wave solution were applied,
presented testinony froman expert cosnetol ogist that her "dry, brittle hair was
caused by an over-processed permanent wave." In Traylor v. Fair, 243 N E. 2d 300,
302 (Ill. App. 1968), a nmachi nel ess cold wave pernanent case, a doctor testified
that he treated the appellant for a chemcal burn and that "sufficient
information [was related to himby the plaintiff] to conclude that the solution
created a chem cal burn of her scalp.” 1In addition to testinony froma beauty
shop owner that one of his beauticians apparently left a too strong cold wave
per manent solution on too |long, the appellant in Wiss v. Axler, 328 P.2d 88, 91
(Col 0. 1958), presented testinobny from doctors that "her hair was damaged as a
result of the wave application. . . . [and] that the hair danage was not

traceabl e to her physical condition or to an allergy."

Only after "a careful review of the evidence" did the appellate court in
Sheppard v. Travelers Ins. Co., 333 So.2d 342 (La. App. 1976), a bleach treatnment
case, determne that the doctrine of res ipsa |loquitur should have been appli ed.
The evidence included testinobny from an expert cosnetol ogist for the appellant
who stated that the "overl apping" process used by the beautician "will al npst
i nvari ably cause breakage.” 1d. at 345. 1In short, these four machinel ess cold
wave pernmanent and bl each treatment cases reveal an "evidentiary foundation on
which to predicate intelligent deliberation,” Twman, supra, 655 A 2d at 852
and to neet the first elenment of the res ipsa loquitur doctrine: "[the
occurrence is] of the kind which ordinarily does not occur in the absence of

sonmeone's negligence," Hailey, supra, 636 A 2d at 428. The sane cannot be said
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of Ms. Scott's case. !

Ms. Scott contends, in essence, that l|ay persons have combn know edge
concerning the application of chem cal hair rel axers. That contention has no
support either in the record on appeal or in the permanent wave cases where
chenmi cal sol utions and conpounds were used. A nachinel ess chemical hair rel axer
was used on Ms. Scott. The purpose of a hair relaxer is to "break chemni cal bonds
in the hair and alter the structure," thereby producing a "strai ghtening effect
which usually lasts until new hair grows out.” Mchael R Flaherty, Annotation,
Products Liability: Hair Straighteners and Rel axants, 84 A L.R 4th 1090, 1093
(1993). Hair relaxers "generally contain one of the following active
i ngredi ents: sodi um hydroxi de, amoni um or sodium bisulfite, or thioglycolate."
Id. Lay persons sinply do not have common know edge either of hair relaxers or
the chemical content of such products. Certainly there is no "w despread
consensus of a common understandi ng" that hair danage does not "ordinarily occur
[after the use of hair relaxers] w thout negligence." Hailey, supra, 636 A 2d
at 428. No "expert testinony [was] presented [in this case denpnstrating] that
such accidents d[o] not occur in the absence of negligence.”" 1d. Moreover, in

Ms. Scott's case, neither the judge nor the jurors had any hint as to the

1 Four other cases should be nentioned. In Morrison v.
Steppe's Beauticians, Inc., 115 NE 2d 868, 869 (Ohio App.
1953), apparently a machinel ess pernmanent wave solution case,
expert testinobny was given concerning the proper procedure for
applying a permanent wave solution and the "normal and usual
met hod to protect the scalp fromthe heat.” In addition, actual
damage was shown in the formof third degree neck burns. Expert
cosnetol ogy testinony was presented in Bush v. Bookter, 47 So.2d
77 (La. App. 1950), a permanent rinse solution case, as well as
testinony concerning painful scalp burns. The appellant in Epps
v. Ragsdale, 429 S.wW2d 798, 800 (M. App. 1968), a pernanent
wave conpound solution case in which a Conm ssioner's opinion
was adopted per curiam offered testinony regarding nedical
treatment for scalp burns and nervousness and "[h]ypothetical
medi cal opinion . . . that the permanent wave had caused both
these conditions and the loss of hair." Finally, although M.
Scott cites @lbraith v. Smth, 1 A2d 34 (NJ. 1938), a
per mmnent wave case, the injuries there were caused by a falling
chandel i er.



13

chem cal conposition of the relaxer, the actual process used to apply the
chem cal relaxer or the proper procedure for putting the relaxer onto Ms. Scott's
hair or scalp.*® As the trial court properly ruled, it was incunmbent upon M.
Scott to present expert evidence as to the standard of care and process for

application of the hair relaxer used on her scalp or hair.

The nmere fact that Ms. Scott mmy have experienced dry hair that broke off
after her treatnment is insufficient in and of itself to invoke the res ipsa

| oqui tur doctrine. As the court in Weiss, supra, stated:

"It is not alone the injury . . . but the manner and
circunstances thereof, that give rise to the presunption
[of negligence under res ipsa loquitur]. |In such cases

the res includes the attending circunstances, and the
application of the rule of res ipsa l|loquitur involves
principally t he question and suffici ency of
circunstantial evidence to justify the jury in inferring
the existence of the principal fact in issue -- the
def endant's negligence.”

328 P.2d at 93 (quoting Colorado Springs & Interurban Ry. Co. v. Reese, 169 P

572, 575 (Colo. 1917) (en banc)). I ndeed, as the court in Ravo, supra, said:
"The doctrine [of res ipsa loquitur] '"is not intended to relieve one party or the
ot her of the expense of producing proof . . . .'" 236 N Y.S. 2d at 139.

In short, in this case, Ms. Scott produced no expert cosnetol ogy testinony
as to the nature and chemical content of the relaxer used or its exact method of

application; nor did she present nedical testinony as to the type of injury she

sustai ned during her treatnment. |In fact, she admtted during cross-exam nation
that she did not seek nedical attention until sonme two years after her 1992
treat ment. The doctor whom she saw in 1994, Dr. Eileen Blum prescribed

medi cation for a dry skin condition which M. Scott applied to her hands.

Al t hough Ms. Scott saw anot her cosnetol ogist, M. Diane Broadus, no testinony

2 Ms. Scott did not include a product's liability count in
her conplaint. See Payne v. Soft Sheen Products, Inc., 486 A 2d
712 (D.C. 1985).
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fromher was presented at trial. |In addition to testinmony by Ms. Scott, the only
other witness in her behalf was her then roomate who stated, wthout
expl anation, that Ms. Scott's hair was "a ness" when she returned from her hair
rel axer treatnment. This testinony fromMs. Scott and her witness falls far short
of the evidentiary foundation discussed above in which courts allowed the res
i psa loquitur presunption to be invoked. Had this case gone to the jury, jurors
woul d have been left to speculate concerning key factual elenents of the case
and to pile inference upon inference. Thus, contrary to the position of our
di ssenting colleague, we are constrained to conclude that M. Scott has not
satisfied the first prong of the res ipsa |loquitur doctrine -- "[the occurrence
is] of the kind which ordinarily does not occur in the absence of soneone's
negl i gence" -- Hail ey, supra, 636 A 2d at 428, and thus, this case is not

appropriate for the application of the res ipsa |oquitur doctrine.

Accordingly, for the foregoing reasons we affirmthe judgnent of the trial

court.

So ordered.

ScveLB, Associ ate Judge, dissenting: In ny opinion, the evidence presented
by the plaintiff, viewed in the light nost favorable to her, was sufficient to
present a jury question under the doctrine of res ipsa loquitur. | amtherefore
unable to join in ny coll eagues' decision to affirmthe trial judge' s direction

of a verdict in the defendants' favor.

On May 22, 1992, the plaintiff, Doris Scott, went to Edna's Beauty Sal on,
which is owned by the defendant Edna Janmes, and requested a "hair relaxer"

treatnent. The treatnment was provided by Ms. Janes' codefendant, Sylvia Sunmer,
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who was enployed at the sal on. Ms. Scott testified that "before [Ms. Sumer]

could get half way done, it started to burn." M. Sumrer reassured Ms. Scott
that "it will be OK " but, according to Ms. Scott, this assurance proved to be
premat ure. Al t hough her scalp briefly "stopped burning as nuch," it started
burning all over again when Ms. Summer began to blowdry Ms. Scott's hair. In

Ms. Scott's words, "[i]t felt like little pins were sticking in my head."

After Ms. Scott's hair was dry, Ms. Sunmer began to cut it short in order
to renove what Ms. Sumrer characterized as the "danaged portion." Altogether,
Ms. Sunmer renoved "naybe three or four inches all the way around." M. Scott
testified that when she cane to the salon, her hair came down to her shoul ders,

and she had not been planning to have it shortened.

A few hours after Ms. Scott |left the establishnment, her hair began to "dry
out and get brittle and it started to shed.” Wthin a couple of weeks, the
condition of her hair had further deteriorated, and it "continued to shed and
break and it was coming out in clunps.” M. Scott related that she was forced
to purchase wigs and "tracks" of human hair to cover the damaged areas. Later,
Ms. Scott decided to have her hair "weaved" and "braided."™ M. Scott testified
that prior to her visit to Edna's Hair Sal on, she neither used nor w shed to use
any of these styles or devices. It was not until M. Scott had all of her hair

cut "really short" that her hair grew back heal thy.

Ms. Scott testified that she relied entirely on the defendants in relation
to the use of the hair relaxer. Wen she cane to the salon, she asked Ms. Summer
if it was safe to apply this treatnent in light of the fact that M. Scott was
"coming out of [a] geri curl." The followi ng colloquy ensued during cross-

exam nati on:

Q And you knew, did you not, Ms. Scott, that there was
a little bit of risk with any hair care product
i ncluding a rel axer?

A No. | didn't really know that. That's why | went
to a professional.
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LEGAL DI SCUSSI ON

A. Standard of review

In reviewing an order directing a verdict in favor of the defendants, we
view the evidence in the light nost favorable to the plaintiff, and this court,
like the trial judge, nmust credit the testinony introduced by the plaintiff and
must draw all reasonable inferences in her favor. See, e.g., Phillips wv.
District of Colunbia, 714 A 2d 768, 772 (D.C 1998). "Whet her the evidence,
viewed in the light nost favorable to [Ms. Scott], was sufficient to go to the

jury is a question of |aw, which we consider de novo." |d. (citations onitted).

B. The applicability of res ipsa |oquitur.

In order to invoke the doctrine of res ipsa loquitur, the plaintiff nust
establish that "(1) [the] event would not ordinarily occur in the absence of
negligence; (2) the event was caused by an instrunentality in defendant's
exclusive control; and (3) there was no voluntary action or contribution on
plaintiff's part." District of Colunbia v. Billingsley, 667 A 2d 837, 841 (D.C.
1995). Whether this doctrine may properly be applied where, as in this case, a
patron of a beauty salon clains that she has been injured as a result of
treatment that she has received there, appears to be a question of first
impression in the District of Colunbia. There is, however, substantial case |aw
on the subject in other jurisdictions, and the weight of authority strongly

supports Ms. Scott's position:

Where plaintiffs have sought to recover danages
for injuries which they allegedly sustained as patrons
of beauty salons, the doctrine of res ipsa |oquitur has
been hel d applicable in nunerous cases, the courts often
enphasi zing that the particular circunstances proved by
the plaintiff constituted sufficient evidence (1) that
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the plaintiff's injuries were caused by what happened in
t he defendant's beauty salon, rather than by sone other
cause; (2) that the beauty salon or its enployees had
exclusive control of the instrumentality which caused
the injuries; and (3) that such injuries as the
plaintiff sustained do not ordinarily occur in the
absence of negligence. Thus it has been held in various
cases that under the particular circunstances invol ved
the doctrine of res ipsa |loquitur was applicable where
the plaintiff allegedly sustained such injuries as (1)
scalp burns or loss of hair as a result of a pernmanent
wave administered by neans of electrical heat at the
defendant's beauty salon, or (2) burns, |oss of hair, or
dermatitis as a result of a cold wave pernanent
adm nistered by neans of a waving lotion at the
defendant's beauty salon, or (3) scalp pain or |oss of
hair as a result of having hair bleached at the
defendant's beauty salon, or (4) facial injuries
following treatment at the defendant's beauty sal on for
removal of superfluous facial hair, or (5) having hair
change to an undesired color following treatment in the
def endant's beauty sal on.

Timthy M Hall, Annotation, Res Ipsa Loquitur -- Beauty Salon Patron, 93
A L.R 3d 897, 900 (1979); see also 11 Av Jw 2D Barbers and Cosnetol ogi sts § 24,
at 309 & nn.34 & 35 (1997), and authorities there cited

The principles sunmarized above are set forth in nunerous decisions from
various jurisdictions collected in the annotation. See, e.g., dossip v. Kelly,
67 S.W2d 513, 515-16 (Mb. Ct. App. 1934) (Conmi ssioner's opinion adopted per
curiam; Epps v. Ragsdale, 429 S w2d 798, 800-01 (Mb. C. App. 1968)
(Conmi ssioner's opinion adopted per curian); Mrrison v. Steppe's Beauticians
Inc., 115 N.E.2d 868, 870 (Chio Ct. App. 1953); Traylor v. The Fair, 243 N E. 2d
300, 303-04 (Ill. C. App. 1968). In my opinion, this court should follow the

approach adopted in these cases.

C. The sufficiency of the evidence.

Viewing the record in the light nost favorable to Ms. Scott, | entertain
no doubt that she has satisfied the second and third elements of res ipsa
loquitur as set forth in Billingsley, supra, 667 A 2d at 841. If Ms. Scott's
testinony is credited, as it nmust be for purposes of the notion for a directed

verdict, then her injuries -- a burning scalp and the subsequent |oss of hair --
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were sustained during and imrediately after the treatnment provided by the
def endants. Ms. Scott did not suffer from these conditions before she cane to
Edna's Beauty Salon. Under these circunstances, an inpartial trier of fact could
reasonably decline to attribute this sequence of events to coincidence, see
e.g., Poulnot v. District of Colunbia, 608 A 2d 134, 139 (D.C 1992), and could
reasonably find that Ms. Scott's injuries were caused by an instrunmentality under
t he exclusive control of the defendants. Simlarly, a reasonable juror woul d not
be conpelled to believe, on this evidence, that Ms. Scott contributed to these

i njuries.

There renmains the question whether M. Scott has satisfied Billingsley's
first prong, nanely, that the injuries she sustained do not ordinarily occur in
t he absence of negligence. In ny opinion, at least at the directed verdict

stage, that question nust be answered in the affirnmative.

In Epps v. Ragsdale, supra, the plaintiff suffered scalp burns and | oss of
hair after she received a pernanent wave at the defendant's beauty shop. She
presented no expert testinony regarding the standard of care, nor did she
identify any specific act of negligence on the part of the defendant. On those
facts, which are simlar to the present record, the court sustained the

plaintiff's invocation of the doctrine of res ipsa loquitur, as follows:

Courts have said, on different but simlar facts,
t hat permanent waves do not ordinarily cause scal p burns
and hai r | oss when careful ly applied by a
beautician. . . . In those cases the plaintiffs,
i njured by permanent wave treatnents, properly subnitted
on res ipsa loquitur. Logic conpels the sane result
her e. It is conmon know edge that many wonmen have
per manent wave treatnents w thout damage to their scal ps
or hair; it is also comonly known that human hair and
scal ps are sensitive to caustic conpounds and to heat.
These two commonly known facts lead to a third:
per manent wave treatnents do not ordinarily cause scalp
burns and hair loss of the severity shown here if
carefully performed by a beautician. This fact, plus
the defendant's exclusive control and  superior
know edge, satisfies the "doctrine of probabilities" to
the extent that the trial <court did not err by
permtting the jury, if it was so persuaded, to infer
negligence fromthe facts of the occurrence
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429 S.W2d at 800-01 (emphasis added) (citations onmitted).?

In Gossip v. Kelly, supra, another case in which the plaintiff suffered
burns as a result of a permanent wave treatment adm nistered by the defendant,

the court held that the doctrine of res ipsa |loquitur was applicable:

The evidence in this case shows that the plaintiff
knew nothing about the neans and processes or the
instrumentalities enployed in adm nistering a pernanent
wave of her hair. The instrunmentalities and appliances
in the processes of administering the same, the nmanner
in which they were used and applied, or other neans and
agenci es enpl oyed were all peculiarly under the contro
and within the know edge of the defendant and his
servants and were such as to require special skill on
the part of the operator

That acci dent or injury of the character
conpl ai ned of does not ordinarily occur to the party
obtai ning the wave fromthe use of the instrunentalities
and appliances used and the mnner, nmethods, and
processes enployed in their application where proper
care is used is abundantly shown by the evidence; and
such fact, therefore, is sufficient for an inference
where injury does occur that it was occasi oned by reason
of some inperfection in such instrumentalities or
appliances or from sone fault upon the part of the
defendant or his enployees in the use of the sanme or
ot her agenci es, processes, or methods enpl oyed and casts
upon defendant the burden of exculpating hinself from
faul t.

It, therefore, appears that this case, under the

record, is within the doctrine of res ipsa |oquitur and
the principles applicable thereto.

67 S.W2d at 516 (enphasis added); see also Morrison, supra, 115 N E. 2d at 870
Traylor, supra, 243 N E.2d at 303

Concededly, none of the cases cited above deals specifically with hair

! The mgjority points out that, in Epps, there was
"[h]ypothetical" nedical opinion to the effect that the
treatment had caused the plaintiff's injury. 429 S.W2d at 800.
This "hypothetical" opinion, however, went to the question of
causation, not to the standard of care. In the present case,
the sequence of events precluded the direction of a verdict on
the i ssue of causation.
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rel axers. This distinction, however, is not decisive. "The applicability of the
doctrine of res ipsa loquitur in cases involving injuries resulting from beauty
treatnent does not depend on the type of treatnment in question.” 39 AM JurR ProoF
oF FacTs 2D Negligent Beautician 8 9, at 450 (1984). "The kinds of treatnents that
have given rise to the use of the doctrine span virtually the entire ganut of
servi ces provided by beauty salons, ranging from pernmanents and hair col oring or
bl eaching to electrolysis and other procedures for the renmpoval of superfluous
hair." Id. (footnotes onitted). I am aware of no persuasive reason why a

different analysis should apply to hair rel axer treatnments.

According to ny colleagues in the majority, the present case differs from
those in which res ipsa loquitur has been applied in that lay persons are
fam liar with permanent wave treatnents utilizing "famliar and historic heat-
i nduced or electrical devices such as curling irons," M. op. at [13], but not
with chemical hair relaxers or straighteners.? | amnot at all sure that this
is so0,% but even assuming the correctness of the majority's proposition, it does
not determne the applicability of res ipsa loquitur. The result in cases |ike
Epps and G ossip and others cited in the Annotation did not turn on whether a |ay
juror would be familiar with the processes utilized by the defendant in treating
the plaintiff's hair. Rather, the courts recognized that the custonmer who goes
to a beauty salon, and who relies on the beautician's expertise, does not
ordinarily suffer burns or hair loss if the beautician has exercised due care in
carrying out her duties. |If the customer does suffer such an injury, then the
rel evant facts are peculiarly within the beautician's know edge, and the burden

shifts to her to rebut the inference of negligence arising from this unusual

2 | find it revealing that, while attenpting to distinguish
Ms. Scott's authorities, ny colleagues have cited no case
involving injuries to a patron of a beauty salon, in which a
court has ruled, under circunstances such as these here, that
res ipsa loquitur does not apply.

3 There are surely many nenbers of the general public whose
know edge of permanent wave technology (whether heat-induced,
electrically adm nistered, or chemcally activated) 1is no
greater than their conprehension of hair rel axer nethodol ogy.
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occurrence. *

In my opinion, the viability of Ms. Scott's case does not turn on whet her
she has shown that "lay persons have common know edge concerning the application
of chem cal hair relaxers.” Mj. op. at [17]. Courts have permtted juries to
find that an accident would not ordinarily occur in the absence of negligence
even where a lay juror could not be expected to be famliar with the technol ogy
involved. In Slaughter v. District of Colunbia Transit Sys., 104 U.S. App. D.C
275, 261 F.2d 741 (1958), for exanple, the rear door of a bus closed on the m nor
plaintiff's foot as she was endeavoring to alight, injuring her ankle. The
plaintiff sued the carrier, but she offered no expert testinmony at trial
identifying a specific defect or negligent act or om ssion. The trial judge
directed a verdict for the carrier, but the Court of Appeals reversed. In an
opi ni on by Judge (later Chief Justice) Burger, the appellate court concluded that
the doctrine of res ipsa loquitur was applicable to the case. In the court's
view, a jury could reasonably find that "sonme negligence of appellee was the
proxi mate cause of appellant's injury.” 104 U S. App. D.C. at 277, 261 F.2d at
743. oviously, the average lay juror cannot be expected to know what has gone
wrong with the machinery controlling a bus door, and the court's application in
Sl aughter of res ipsa |oquitur denpnstrates that no such know edge is required

in order to satisfy the first elenent of that doctrine.

As | see it, the result reached in Epps, dossip, and simlar cases
conports with common sense and justice. A customer who goes to a beauty sal on,
whet her for a permanent wave or for a hair relaxer treatnment, can reasonably
expect that she will not lose her hair as a result. Wen a client's long hair
i s suddenly "danmaged" and cut, and when clunps of it |eave her head forever, then

it is surely the professionals, rather than the custoner, who have ready access

4 In light of the defendant's "exclusive control and
superior know edge," Epps, supra, 429 S.W2d at 801, Ms. Scott's
failure to nane the chem cal product used by M. Sumrer appears
to ne to be irrelevant to the applicability of res ipsa
| oqui tur.
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to the facts that will illum nate the cause of the plaintiff's injury. In such
circunstances, it is appropriate to require an explanation from"the person who
wi shes to support [her] case by a particular fact which lies nore peculiarly
within [her] know edge, or of which [she] is supposed to be cognizant." Sel ma
Rome, & Dalton RR v. United States, 139 U S. 560, 568 (1891) (citations
omtted); see also Browzin v. Catholic Univ. of Anerica, 174 U S. App. D.C 60,
66 n.12, 527 F.2d 843, 849 n. 12 (1975) (citation onmtted). To conpel the
plaintiff, on this record, to retain an expert witness in order to litigate her
claim seenms to me to make the vindication of her rights unnecessarily, and
perhaps prohibitively, expensive. | discern no injustice at all, on the other
hand, in requiring an explanation fromthe defendants of the unfortunate events

that allegedly followed their treatnment of Ms. Scott.?®

In my opinion, defendants' notion for a directed verdict should have been

denied.® Accordingly, | respectfully dissent.

°® In his opening statenent, counsel for the defendants
outlined a factual scenario dramatically different from that
depicted by M. Scott. Because the trial judge directed a

verdict in favor of the defendants, however, the defense version
was never presented to the jury.

¢ M. Janmes admts in her answer that she is the owner of
Edna' s Beauty Sal on. It is undisputed that Ms. Sumer was the
person who treated Ms. Scott at that establishnment, and she was
thus held out to be part of the salon's operation. |In fact, the
attorney for both defendants referred to M. Scott in his
opening statenment as M. Janes' custoner. In my opinion, this
reference amounted to a judicial adm ssion that M. Janes was
responsible for any negligence on the part of M. Summer, and
there was therefore no basis for directing a verdict in M.
Janes' favor on the grounds that M. Janes was not the person
who treated Ms. Scott and that she was not vicariously |iable.
It is undisputed that Ms. Summer's work at Edna's Beauty Sal on
was "a part of [M. Janmes'] regular business,” and M. Janes
"should be required to bear the costs fairly incidental to [her]
enterprise; that is, [s]he should be charged with the risks
arising out of the operation of [her] business."” 5 Foner V. HARPER
& FLEM NG JAves, JR., THe Law o Torts 8§ 26.11, at 73 & n.25 (2d ed.
1986) (citations omtted).





