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Counsd, D.C., and CharlesL. Reischel, Deputy Corporation Counsdl, D.C., were on the brief, for

appellee.

Before scHWELB, Rulz, and WASHINGTON, Associate Judges.

Ruiz, Associate Judge: Appdlant, John Katkish, sued the Digtrict of Columbiafor negligencefor
property damage caused by atreethat fell on hishouse. He gppedlsthe decison of the Superior Court
infavor of theDidtrict. Katkish contendson gpped that thetria court erred in not finding the District
negligent and ruling that expert testimony was necessary to establish astandard of care. Hedso contends
that thetria court erred in not drawing an adverseinference againgt the Didtrict becauseit omitted an
employeewith persond knowledge about the circumstances of the casefromitswitnessligt and falled to

" Thedecisioninthiscasewasorigindly released asaMemorandum Opinion and Judgment on
October 18, 2000. Thisrevised opinion is now being published by direction of the court.
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identify the employee in its response to appellant’ s interrogatories. We affirm.
|. FACTUAL SUMMARY
1. The Trial

Appd lant testified that on May 27, 1994, alargetreefell onhishouse. Appelant had cdled the
Didrict of Columbia Tree and Landscape Divison of the Department of Public Workson May 20, 1994
to complain about this tree because he noticed the tree had shifted
and was|eaning more prominently toward hishouse. Appdllant testified that he represented to the
employee who took the call that this was an emergency Stuation and the sdewak was cracked and
uplifted. The Treeand Landscape Dividon'srecord of thecall, however, showsthe cdler reportingatree
thatis“dead” and“leaning.” Thetrid court found that appellant had not conveyed the emergency nature
of the Stuation, noting that appd lant did not call or write the Didtrict again after May 20, and that even
though gppdlant saw aTreeand Land Divison crew infront of hishouseafew daysafter hiscdl, hedid
not approach them about the tree in front of his house.

Appdlant called Mr. JamesBiller asan expert arborist. Mr. Biller tedtified that asixty-foot oak
treeleaning toward ahouse with alifting curb would warrant immediate ingpection and possble batement.
Thetrid court rgected theopinion of Mr. Biller because hefailed to define anationd standard of carefor
themaintenance of leaning treesor the responsetimeto natification of that condiition. Inaddition, Mr. Biller
basad hisopinion onwhat Virginiamunicipalities do and lacked familiarity with the Digtrict of Columbid's
horticultural situation and how it compared to that in Virginia.

Appdlant aso cdled Mr. Thomas Mayer as an expert in utility arboriculture. Mr. Mayer's
testimony wasrgected by thetria court becausehe did not specify anationd sandard or onerdatingto
compardblemunicipdities. Thetria court observed thet, “ neither Mr. Mayer nor Mr. Biller presented any
dandard of carethat rdated curb and street changesto aneed for ingpection and response.” The court
asorgected theportionsof Mr. Mayer'sand Mr. Biller’ sopinionsbased on hypothetica questions
because they rested on the portions of testimony of Mr. Katkish, that the court did not accept, about the
emergency nature of the situation.

2. Missing Witness Inference

Onthefirg day of trid, Ms. SandraHill, aD.C. Department of Public Worksemployeg, tedtified
that Alvin Batimorewasthe dataentry derk who goparently took thecdl from gppelant on May 20. After
thedoseof theevidence, gppd lant asked thetria court for an adverseinference againg the Didtrict, under
themissng-witnesspresumption, becausethe Didrict had offered noexplanation astowhy Alvin Batimore,
acurrent employee of the Didrict, did not testify.  Thetrid court questioned whether Mr. Batimorewas
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“peculialy avallaole’ tothe Didtrict and why gppellant’ satorney did not attempt to contact Mr. Bdtimore
once hisidentity and current employment wasestablished. Thetrid court did not draw an adverseinference
from the District’ s failure to call Mr. Baltimore as awitness.

[I.ANALYSIS
1. Negligence

Thetrid court held that appe lant did not meet hisburden of proof asto the negligence of the
Didrict of Columbia Weagree. Wherethe judgment of thetria judge asthetrier of fact relied onan
evauaionof awitness saredibility, wewill not digurbthefindingsunlessthey are* plainly wrong or without
evidenceto support them.” InreBurton, 614 A.2d 46, 48 (D.C. 1992). Thetrial court found that
gppellant did not convey the emergency nature of the Stuation to the Tree and Land Divison when he
cdledonMay 20. Thereisample evidencein the record to support thetrid court’ sdetermination. For
example, gopd lant madeno follow-up contactsto the Didrict after May 20 eventhough hetestified that
hebdlieved thetreewasgoingtofdl. Therewasno evidenceof written communicationtothe Treeand
Land Divison or the Mayor regarding the Stuation. Moreover, gopdlant saw a Treeand Land Divison
crew outsde hishouse after he had noticed theleaning tree, but beforeit fell, yet took no action to contact
thecrew to havethem look a thetree. Therefore, thetrid court’ sruling was supported by theevidence,

Basad onthetrid court’ sfinding that gppdlant did not convey theemergency nature of the gtuation,
weagreewithitsruling that expert testimony was hecessary to establishthestandard of careinthiscase.
While expert testimony regarding the gppropriate sandard of careisnot necessary for acts“‘ withinthe
realm of common knowledge and everyday experience,’” Messinav. Didrict of Columbia, 663 A.2d
535, 538 (D.C. 1995) (quoting Digtrict of Columbia v. White, 442 A.2d 159, 164 (D.C. 1982)), a
plaintiff must put on expert testimony to establish the sandard of care when theissuein questionis®so
distinctly related to some science, profession or occupation as to be beyond the ken of the average
layperson.” Didrict of Columbiav. Peters, 527 A.2d 1269, 1273 (D.C. 1987). Theexpert’ stestimony
“mugt dearly rdaethe sandard of careto the practicesin fact generdly followed by other comparable
governmental facilitiesor to some standard nationaly recognized by such units.” Clarkv. Didrict of
Columbia, 708 A.2d 632 (D.C. 1997).

In Messina, we held that whether the Didrict should conform to aparticular cushioning sandard
for theground under the monkey barson aschoal playground to prevent injuriesrequired expert testimony.
SeeMessng, 663 A.2d a 538. In Didrict of Columbiav. Arnold & Porter, we held that the operation
and maintenanceof amunidpd water main system and thehandling of lesksin thet sysem*“arenct subjects
within the common knowledgeof jurors. . . (and) expert testimony wasrequired . . . astothe gpplicable
standard
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of care.” 756 A.2d 427, 435 (D.C. 2000)." Similarly, an average lay person is not capable
of discerning when aleaning treemay cregte adangerous Situation requiring an emergency responseand
whether thelikelihood of thetreefalling isrelated to the condition of thetree, the street, or other
crcumgances. Therefore, wehold that thetria court did not err inruling that the sandard of reasonable
careand maintenance of adead and leaning tree by amunicipdlity, at least in the non-emergency stuation
presented here, arebeyond theken of theaverage person. Based on thefindingsof the court that appelant
told the Didtrict only thet therewasa“dead” and “leaning” treein front of hishouse, we agreethat expert
testimony was needed to determine the sandard of care the Didtrict of Columbianesded to meet to abate
thegtuation. Because gppd lant did not provide adequate expert tesimony asto the tandard of care, he
faled to carry hisburden for negligence. See Toyv. Didtrict of Columbia, 549 A.2d 1, 6 (D.C. 1988)
(discussing that the plaintiff in anegligence action bearsthe burden of proof on: 1) thegpplicablestandard
of care; 2) adeviation from that slandard by the defendant, and 3) acausal relationship between that
deviation and the plaintiff’sinjury).

2. Missing Witness Inference

Appe lant secondly arguesthat thetria court erredin not drawing an adverseinference because
of themissang testimony of Mr. Alvin Batimore, thedataentry derk who entered gppdlant’ sMay 20 cdl
into thecomputer. Inajury trid, thetrid court’ sdecison to permit such anargument or give anindruction
isreviewed for abuse of discretion. See Reyes-Contrerasv. United Sates, 719 A.2d 503, 508 (D.C.
1998); Thomasv. United Sates, 447 A.2d 52, 58 (D.C. 1982) (“the court hasdiscretion to refuse the
[missing witness] instruction and argument even when the prerequisitesof elucidation and peculiar
availability aresatisfied.”). Evenwhentheinferenceispermissble, thefinder of factisfreeto draw the
inference, or not. Weholdthat thetrid court did not abuseitsdiscretion in congdering thefactorsrdevant
to allowance of the inference, nor erred as fact finder in not drawing an adverse inference.

Thereguirementsfor amissng witnessinference arethat the party proposng such inference must
demonstrate that the missing witnessis, “(a) able to elucidate the transaction
such that he might be expected to be caled asawitness, and (b) ispeculiarly avallableto the party against
whomtheinference (of unfavorabletestimony) ismade.” Reyes-Contreras, 719 A.2d at 508 (interna

'Appelant citesHusovsky v. United States, 191 U.S. App. D.C. 242, 590 F.2d 944 (1978),
for the propogitionthat the Digtrict of Columbiahasaduty to bedert to the presence of, and carefully
observeat periodicintervals, treeswhich may present hazards. Whileit iscorrect that Husovsky
concerned the negligence of the Didrict of Columbiain failing toingpect or abate apotentialy hazardous
poplar tree, it did not address whether expert testimony isrequired to establish the standard of care
imposed by that duty. InHusovsky, the court entered afinding of fact on the prevalling Sandard, based
on the testimony of an expert arborist. Seeid., 191 U.S. App. D.C. at 246 n.5, 590 F.2d at 948 n.5.
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citations omitted).? Moreover, asthis court explained in Sager v. Schneider, 494 A.2d 1307, 1313 (D.C.
1985), thetrid court must exercise discretion in making its decison whether to give anindruction onthe
missingwitnessinferenceand be* congtantly mindful of the dangersinherent in creating evidencefrom
nonevidence.” Stager, 494 A.2d at 1313 (citing Thomasv. United Sates, 447 A.2d 52, 58 (D.C.
1982)).

Inthiscase, appdlant did not demongrate that thetrid court abusad its discretion in gpplying the
law or erred asfact finder by declining to draw amissing witnessinference. Thetria court noted that
gopdlant's counsd madeno attempt to depose Mr. Bdtimoreor to obtain histestimony after hisnameand
rolein entering appellant's call were discussed on the first day of afour-day trial.* Under these
crcumstances, and given the principle that the missing witnessinference "need not be gpplied broadly or
rigidly," Dent, supranote2, 404 A.2d at 171, we cannot concludethat thetria court erred asfact finder
in refusing to draw the inference.”

?Somecourtshaveheld that the* peculiarly available” requirement doesnot permit aninference
to arisefrom thefailure of one party to cal awitnessunlessthereisashowing that the witnesswas not
availableto be subpoenaed by the other party. See Brown v. United Sates, 134 U.S. App. D.C. 269,
414 F.2d 1165 (D.C. Cir. 1969); Coombsv. United Sates, 399 A.2d 1313 (D.C. 1979). Cf. Dentv.
United Sates 404 A.2d 165, 170 (D.C. 1979) (discussing that witness may be consdered “unavailable’
athough amenabl e to subpoena, based upon witness relationship to the parties and the nature of the
testimony witness might be expected to give in light of witness' previous statements about the case).

*Appelant argued during ord argument that thetria court erred in Sating that it “ could not” draw
an adverseinference because thewitnesswas not peculiarly avalable. Appdlant isincorrect. Frd, there
ISsno statement in the record of thetria judge stating that he* could not” draw an adverse inference.
Second, had thetrid judge stated that he“could not” draw an adverseinferenceif the witness was not
peculiarly available, hewould have been correct. An adverseinferenceisnot permitted unlessthetwo
requirementsfrom Reyes-Contreras, discussed in thetext, aremet. See Conyersv. United Sates, 309
A.2d 309, 312-13 (nating thet if a@ther conditionisnot presant, “ (missing witness) comment by counsd and
instruction by the judge. . . is prohibited”).

At tria, appellant’ s counsd cited Senderella Systems Inc. v. Greber, 163 A.2d 462 (D.C.
1960), for the proposition that employees are determined to be under the particular control of their
employersandthusare peculiarly avalabletotheir employers. Senderdla, however, merely datesthat
aproper inferencemay be madefrom aparty’ sfalureto cal itsagent; theruling does not discussthe
requirementsfor the* peculiarly avalable’ requirement nor doesit Satethet al employeesare” peculiarly
available’ tother employer for purposesof themissng witnessinference. SeeSenderdla, 163 A.2d a
464. InDent, supranote 2, we discussed the"peculiarly availadle' requirement in terms of both physicd
and"practicd" availability, and recognized thet aparty'semployeemay be"practicadly unavailable’ tothe
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opposing party. 404 A.2d at 169-171. Y et we dso noted that, even where thetwo conditionsfor the
inference are satidfied, thetrid court "ill has discretion to deny adversary comment on the absence of

those witnesses on the theory that the rule need not be applied broadly or rigidly." Id. at 171.
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