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Therdaionshipsamong the various entitiesin thisgpped are somewhat involved and complicated

by lega and bankruptcy procedures, so we describethemin somedetail. Technical Land, Inc., the
plantiff-gppelant, isaDidrict of Columbiacorporationinwhich William Mooreand Judith DeitzMoore
arethe sole tockholders. TechniartsVideo Internationd, Inc. (TV11), also owned and operated by the
Moores, had aUse Agreement which allowed it to occupy the property at 1631 Ka orama Road.
Techniarts Engineering (Techniarts) isapartnership owned by the Mooreswhich owned equipment that
was damaged by water when pipesburg at the building on 1631 KaloramaRoad. Thesubject of this
gpped is Technicd Land'sinsurance clam concerning damageto the building itsdf, not to Techniarts

equipment.*

Techniartshad abusinessreationshipwith 1631 Kad oramaAssodaes, theownersof theproperty
a 1631 KaoramaRoad, for the purpose of building and devel oping amotion picturestudio on the
premises.? On December 11, 1991, Techniartsfiled suit againgt Ka oramaAssociates and obtained a
judgment in the amount of $131,055.13. See Techniarts Video, Inc. v. 1631 Kalorama Assocs.,
572 A.2d 1051 (D.C. 1990). TheMoores, on behalf of Techniarts, executed on the judgment and

received aMarshal's Deed for the property at 1631 KaloramaRoad on September 30, 1992. On

! Neither Techniarts nor TVII isaparty in this case.

% The property a 1631 Kaorama Road had been askating rink, and was converted to house alarge
sound stage, a smaller television studio, and assorted support and storage spaces.
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December 10, 1992, the Moores obtained a Superior Court order substituting Technical Land asthe

owner of the property.® The revised Marshal's Deed to Technical Land was dated January 7, 1993.

On April 1, 1993, acreditor of 1631 KaoramaRoad Associatesfiled an action in the Superior
Court agang, inter alia, Technicd Land, questioning the vaidity of the January 7, 1993 Marshd's Deed.
After Technica Land filed for bankruptcy, the creditor's action was transferred to the United States
Bankruptcy Court for the Digtrict of Columbia* On February 25, 1994, whilethelitigation contesting the
vdidity of theMarshd'sDeed to Technicd Landwaspending, TV I negotiated aUse Agreement withthe

Trustee for the Bankruptcy Estate of 1631 Kalorama A ssociates.

The Use Agreement, gpproved by the Bankruptcy Court on March 16, 1994, recognized thet the
right to ownership and possession of the premiseswasin dipute, but wished "to maximizethe vaue of the
property.” Until the ownership dispute was resolved, the premisewasto be " operated asamotion picture
andtdevison production facility." It gavethe Trustee exclusive control over the property, including
authority to sdl thebuilding, but gave TVII theright to usedl of thepaceinthebuilding. Inexchange,
TVII wasresponsble for maintenance, payment of utilities and operating expenses. With respect to

insurance, the Use Agreement provided:

® TheMooreshad just formed Technica Landin September 1992 with theintent of operatingamotion
picture and television studio on the 1631 Kalorama Road property under the trade name "Kaorama
Studios.”

* 1631 KaoramaAssociates, which was aso in bankruptcy, similarly contested the vaidity of the
January 7, 1993, Marshal's Deed naming Technical Land as the owner of the building.
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The Trustee hasin placeligbility and property and casudty insurance at
thistime. TVII shdl inadditionmaintainitsownliability insurancewiththe
estaeaslosspayeein an anount of not lessthan $1,000,000 and shdll be
responsible for insurance of all its own equipment.
ThePartieswill cooperatein attempting to obtain building insurancethat
Isless expensive in light of the occupancy status of the building.
In June 1994, the Bankruptcy Court dedlared the Marshdl's Deed to Technica Land invaid,” but
Technicd Land, withthe permisson of TV under the Use Agreement, continued to occupy the building
until August 1995, when Technica Land vacated the premises upon expiration of the Use Agreement

between the Trustee and TVI1.

On December 10, 1993, thesameday Technica Land had obtained the Superior Court order
assigningtheMarshd'sDeed from TV I to Technicd Land, and some six months before the deed was
invalidated by the Bankruptcy Court, Technicd Land acquired property insuranceonthe property at 1631

Kaorama Road from gppellee, Firemen's Insurance, pursuant to an order of the Bankruptcy Court.® The

> The Bankruptcy Court declared that the marshd'ssalewasillega and void, and passed noftitle, see
Wiswal v. Sampson, 55 U.S. (14 How.) 52, 68 (1852), because it purported to sell property that was
incustodia legis. See Jarvisv. Technical Land, Inc. (Inre Technical Land Inc.), 172 B.R. 429,
432 (Bankr. D.C. 1994). The Bankruptcy Court also permitted Technical Land to apply to the
Recavership Court to reingate the judgment and the Marshd's Deed, but thereis no evidence that the
Moorestook such action. The Bankruptcy Court's decison was affirmed by the United States Didrict
Court. See Jarvisv. Technical Land, Inc. (Inre Technical Land Inc.), 175 B.R. 792 (D.D.C.
1994).

® In December 1993, thebankruptey litigationinvolving Technica Land wastill pending, and Technica

Land, asdebtor in possesson which assarted an ownership interest inthe building a 1631 Kaorama Road,

wasrequired to obtain property insurance naming Technicd Land astheinsured party, including "generd
(continued...)
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policy covered property damage up to $335,000 per incident, lessthe amount subject to the co-insurance

provisonof thepolicy. 1t didnot cover damageto equipment or lossof busnessincome. Technicd Land

was the only insured named in the policy.

Technica Land movedinto 1631 Ka oramaRoad on February 28, 1994,” and immediately
discovered significant water damage? The Moores promptly contacted Firemen'sInsuranceto fileadaim.
OnMarch 6, 1994, William Moore met with Gerdd Kgplan, the adjuster assgned to Technical Land's
damageclam, a theproperty. Following thismeeting, the M oores conducted emergency reparstothe
building a acost of $125,515.94, which they borrowed from their Techniarts partnership.® A second loss
occurred on June 20, 1994, whenawater valvein thehesting and air conditioning system burst, damaging
the areas that had just been repaired. After receiving notice of the second loss, Firemen's Insurance

canceled the policy on July 5, 1994, and returned the premium to Technical Land.

®(...continued)
comprehensive, public liability” insurance.

” Although Technica Land becamethe owner of 1631 KdoramaRoad on January 7, 1993, it did not
immediately take possession of the property because the building was occupied by another creditor of
1631 KaoramaAsociates, Raph D. Kaiser Co., and Technicd Land hadtofilealegd actionto obtain
possession of the building.

8 On January 18, 1994, the water pipes had burst after the former occupant failed to maintain the hest
over the Martin Luther King, Jr. holiday weekend.

® According to the Moores, these repairs were crucia because Technica Land had entered intoa
contract with MTV for atelevised interview with President Clinton scheduled for April 20, 1994.
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Technica Land'sdam for thefirst losswas denied on June 28, 1994. Theletter of denid Sated
that Technicd Landlacked aninsurableinterest intheproperty, and that M oore hed failed to mention thet
the prior owner and Trustee for the Bankruptcy Estate of 1631 KadoramaAssociateshad apolicy with
Aetna Insurance providing coverage for the building.

Technical Land sued Firemen's Insurance for breach of the contract of insurance and failure to
timdy pay itsdamsafter Firemen'sinsurance refused to indemnify Technical Land for water damageto
thebuildinglocated a 1631 KdoramaRoad. Followingatwo-day benchtrid, thetrid court ruledinfavor
of FHremen'sInsurance after concluding, inter alia, that Technical Land did not have an insurableinterest
inthe proparty. Technica Land gopeasfrom thisjudgment, arguing thet thetria court erred inthefactors
it conddered in deciding that Technica Land did not have an insurableinterest in the property. Wenaote
that Technicd Land bdatedly made the precise argument upon which werule, and, therefore, thetrid court
did not maketherdevant findingsof fact and condusionsof lav. Nonethdless, Technical Land sufficiently
presented to thetria court afactud bassfor itscdlamthat it had aninsurableinterest. Thus wereverse

and remand for trial court consideration of the applicable factors we set out in this opinion.

1 Thetrid court dso held that Firemen's Insurance did not act in bad faith in not paying thedaim and
in not completing itscoverageinquiry morequickly; Technica Land'sgpped islimited to the breach of
contract issue.

Hremen'sInsurance had a so defended on the groundsthat evenif Technicd Land had aninsurable
interest in the building, thet interest was not covered by the policy, and that recovery wasin any event
limited totheface amount of the policy 1ess90% coinsurance. Thetrid court did not reach those defenses
and they are not before us. See infra notes 20, 22.



7
Whenthetrid court Stsasfact-finder, itsfactud findingsareaccorded consderable deferenceand

arereviewed under a"clearly erroneous’ standard. See Davisv. United Sates, 564 A.2d 31, 33
(D.C. 1989) (en banc); s:sealso D.C. Code § 17-305 (a) (1997 Repl.) (ajudgment may not be st asde
unlessit gppears"plainly wrong or without evidenceto supportit"). Wherethe matter under review isa
question of law, however, this court exercisesde novo review. See United Satesv. Felder, 548
A.2d 57,61 (D.C. 1988). Whether aperson has an insurable interest isa question of fact. See
Andersonv. SateFarmFire& Cas. Co., 397 N.W.2d 416, 417 (Minn. Ct. App. 1986). Although
Hremen'sInsurance contendsthat Technical Land issaeking review of thetrid court'sfinding of fact thet
Technical Land did not haveaninaurableinterest, Technical Land maintainsthet thetria court'sfinding thet
it had no insurable interest in the property iswrong as amatter of law because thetria court did not
congder the gppropriatefactors. Weagreewith Technical Land and review thetria court'sruling de

novo. See Felder, 548 A.2d at 61-62.

Technicd Land'sprincipa argument on gpped isthat thetrid court incorrectly consdered that an
insurableinterest in the property could be based only on Technicd Land'sjudgment lien or the Marshd's
Deed that waseventudly invdidated. Tosupport thiscontention, gppellant details caselaw from other
juridictionsthat aninsurableinterest in property isdetermined not only by legd or equitabletitle, but dso
by aninsured'seconomicinterest in the property measured by the potential for pecuniary benefit or loss
that may result from the use of or damageto that property. See, eg., Hawkeye-Security Ins. v. Reeg,

470 N.E.2d 1103, 1105 (Ill. App. Ct. 1984); Miller v. New Jersey Ins. Underwriting Assn, 414
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A.2d 1322, 1325 (N.J. 1980). Wedo not read thetria court'sruling asnarrowly asappellant suggests.™

Rather, thetria court reasoned that because Technical Land could show no economic interest in the
property itself, theonly insurableinterest it might have would bethroughitsjudgment lien or Marshd's

Deed.!? However, because the

" It isevident from thetrid court’ s order of December 26, 1995, denying Firemen's Insurance's
moation for summary judgment that the court recognized that Technica Land could haveaninsuradleinterest
even without the Marshal’ sDeed. The court stated that athough the Bankruptcy Court declared the
Marshd’ sdeed void, thelack of adeed did not “ necessarily require the condusion thet [ Technicd Land]
had no insurable interest in the insured property thereafter.”

2 1nits conclusions of law after the bench trial, the trial court stated:

Thereisno question that Technical Land lost income because of its
inability to usethe property during thetimeit wasdamaged. Also, TVII
undoubtedly sustained damagetoitsproperty. However, thepolicy did
not insure againg lost income or damaged equipment. Thepolicy only
insured the building. The question presented, then, iswhether Technicd
Land had aninsurableinterest inthe building. Thecourt concdludesthat it
did not.

With the property in bankruptcy, the Trustee had control of the property,
andtherighttosdl it. Indeed, under the Use Agreement, the Trusteewas
ordered to obtaininsurancefor the property. Theonly insurableinterest
Technicd Land could have had in the property woul d have been through
its judgment lien or the Marshal's deed.

Technicad Land purportedly obtained alien on the property by virtueof a
judgmentinanactioninwhich Techniartssued 1631 KdoramaAsodates
for breach of contract and obtained a $131,055.13 judgment. The
Moores, asthe sole partnersin Techniarts, obtained aMarshd's Deed on
the property, whichwastrandferred to Technical Land. OnJune2, 1994,
that deed was declared null and void by theBankruptcy Court. Jarvis
v. Technical Land, Inc., Adver. Pro. No. 94-0020 (Bankr. D.C. June
2,1994) (Ted, J.). TheUnited States Digtrict Court affirmed Judge
Ted'sdecisioninJarvisv. Technical Land, Inc., Civ. Act. Nos. 94-
(continued...)
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Marsha's Deed was declared invalid by the Bankruptcy Court, thetria court concluded that Technica

Land wasleft without aninsurableinterest . The question before this court —one of firg impresson— is

whether Technica Land had aninsurableinterest in the property other then through legd or eqitabletitie™

12(...continued)
1368 and 94-1584 (D.D.C. Dec. 30, 1994) (Sporkin, J.)

The Bankruptcy Court concluded that prior to theforeclosuresde, the
property wastaken into custodia legis by the Receiver; therefore, no
interest in the property could have been transferred by the Marsha's
Deed. Thus, the Moores never obtained ajudgment lien because their
judgment was entered after the Recalver was gppointed, and they did not
obtainleaveof the Recel vership Court beforeattaching thejudgment lien.
Jarvis, supra at 1, 7-8.

TheBankruptcy Court did not leave Technica Land without anequitable
remedy. By itsorder of June 2, 1994, the court directed Technicd Land
to apply to the Receivership Court in the pending case of Ralph D.
Kaiser Co. v. Lamb, No. 91-CA-2993 (D.C. Super. Ct., filed Mar. 1,
1991), toreingatethejudgment and Marshd'sDeed. However, thereis
to date no record of such an gpplication, and plaintiff hasfalled to produce
evidence to the contrary.

Technicd Land hasd so atempted to establishinsurableinterest based on
the Use Agreement. That contention fails, however, becausethe Use
Agreement wasbetween TVII andthe Trusteein Bankruptcy. Technicd
Landwasnot aparty toit. Moreover, TVII cannot recover ontheingant
Insurance policy because it was not a party to the policy.

13 Technica Land doesnot contest thevdidity of the Bankruptcy Court'sorder voidingtheMarshd's
Deed, but instead contendsin itsbrief on apped that "thevdidity of legd titleisnot determinative of its
insurableinterest inthe property.” Appdlant o doesnot arguethat becausethe Marshd’ sDeed was
vaid a thetimetheinsurance was procured and a thetime of thefirgt loss, and Technica Land reasonably
bdieved a thosetimesthat it owned the property, Technica Land had aninsurableinterest inthe property.
It remainsan open question, therefore, whether the after-the-fact invdidity of an otherwise sufficient deed
necessarily destroysaninsurableinterest absent any other evidence of an economic sakein the property
atissue. See Nelsonv. New Hampshire Fire Ins. Co., 263 F.2d 586, 588-89 (9th Cir. 1959) (no

(continued...)
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A. | nsurable interest.

Before exploring thelimits of an insurableinterest, wereview afew basic principles. 1t hasbeen
noted thet in most statesitis“axiomatic” that avaid insurance contract must be based on aninsurable
interest. See Lumbermens Mutual Ins. Co. v. Edmister, 412 F.2d 351, 353 (8th Cir. 1969); see
also Metropolitan Police Retiring Assn v. Tobriner, 113 U.S. App. D.C. 168, 170, 306 F.2d
775, 777 (1962) (describing insurance as " contractud security” against loss through "destruction or
impairment of aninsurableinterest”).* Somejuristiictionsrequirethat theinsurableinterest exist a thetime
the contract of insuranceis executed, see Wilbanks & Wilbanks, Inc. v. Cobb, 601 SW.2d 601, 603
(Ark. Ct. App. 1980), somejurisdictions require that the insurable interest exist a thetime of loss, see
Universal C.I.T. Corp. v. Foundation Reserve Ins. Co., 450 P.2d 194, 195 (N.M. 1969), and a
number of other jurisdictionsrequirethat aninsurableinterest must exist bothwhen the contract iscreeted
and at the time of loss, see Providence Washington Ins. Co. v. Sanley, 403 F.2d 844, 848 (5th
Cir. 1968); G.M. Battery & Boat Co. v. L.K.N. Corp., 747 SW.2d 624, 626 (Mo. 1988). Sce
generally 3 LEEF. Russ& THOMASF. SEGALLA, CoucH ON INSURANCE 8§ 41:15 (3d ed. 1995)

(explaining that jurisdictions differ on whether an insurableinterest must exist a the time of contract

13(...continued)
insurableinterest where the damant holdstheinsured property under void conveyance); seealso Miller,
414 A.2d a 1326 (former owners had insurableinterest based on their continued possesson even &fter
foreclosure for failure to pay taxes).

“ Neither party disputesthat aninsurableinterest isnecessary, athough no Digtrict of Columbiastatute
or case law is cited to usin this respect, and we have found none.
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formation, at thetime of lossor a both contract formation and loss). Property insuranceis acontract of
indemnity, not awagering contract, and onewithout aninsurableinterest in property incursno redeemable
loss by itsdestruction. See Hilltop Bowl Inc. v. United Sates Fidelity & Guar. Co., 259 F. Supp.
649, 652 (W.D. La 1966). A policy reason for defining with concretenessthe basisfor aninsurable
interest isthat theinsurableinterest ruleexidts, at leest inpart, to discourageilliat usesof insurance. See

Miller, 414 A.2d at 1324.

Itiswdl settled that aninsurableinterest in property is' not necessarily synonymouswith absolute
property rights.” Anderson, 397 N.W.2d a 418. Seealso Reeg, 470 N.E.2d at 1105 (explaining that
aninsurableinterest is* not necessarily equated with clear title’); Miller, 414 A.2d a 1325 (noting that
aninsurableinterest “need not riseto theleve of legd or equitabletitle’); Edmister, 412 F.2d a 353
(explaining that an insurable interest need not be “afee smple holding or an absolute ownership of
property”); 43 AM. JUR. 2d Insurance 8§ 943 (1999) (dating that “an insurable interest in property does
not necessarily imply aproperty interestin, or alien upon, or possession of, the subject matter of the
insurance, and naither thetitlenor abeneficid interest isrequidteto theexigence of such aninteres”). In

generd, aninsurableinterest exigsswhen aparty has"suchareation or concern with the subject maiter

® Inthiscase, Technica Land had obtained an order entitling it to aMarshd's Deed to theinsured
property at thetimetheinsurance contract wasexecuted in December 1993 and had the Marshd's Deed
a thetimeof thefirg daimed lossin January 1994. The sscond daimed loss occurred on June 20, 1994,
after the Bankruptcy Court declared theMarshd's Deed null and void on June 2, 1994; that decison was
affirmed by the U.S. Didtrict Court on December 30, 1994. Seesupranote 5. Thereisnoindicationin
the record that the Bankruptcy Court'sorder invaidating the Marshd's Deed was stayed during pendency
of the appeal to the U.S. District Court.
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insured that [the party] will derive pecuniary benefit or advantagefromitspreservation or suffer pecuniary
loss or damage fromitsdestruction." Edmister, 412 F.2d at 353; see also G.M. Battery & Boat Co.,
747 SW.2d at 626; Anderson, 397 N.W.2d at 417; Reeg, 470 N.E.2d at 1105; 43 Am. Jur. 2d
Insurance 8 943 (1998) (citing cases); Russ& SEGALLA, supra, 841:11. Itisessentia, however, that
there be anexus between thelossto the insured and the damage to the insured property for theinterest to
beinsurable. See Edmigter, 412 F.2d at 354. Thus, aparty hasno insurableinterest unless"by the
dedtruction of the property, [the party] will suffer aloss, whether [the party] hasor hasnot any titleto, lien
upon, or possession of the property itself." Anderson, 397 N.W.2d at 417 (interna quotationsand
citation omitted); seealso GlensFallsIns. Co. v. Serling, 148 A.2d 453, 456 (Md. 1959) (without
proof of actud pecuniary loss, insured isnot entitled to indemnification under fireinsurance policy). The
burden of establishing the existence of aninsurableinterest retson theinsured. See Northern Ins. Co.

v. Fischer, 103 A.2d 581, 583 (D.C. 1954); see also 44 AM. JuRr. 2d Insurance 8§ 1927 (1982).

B. Technical Land’sinterest in the property.

Applying these principles, in order to establish that it had aninsurableinterest (other then through
property rights), Technical Land must show that it suffered adirect pecuniary lossfrom thewater damage
to theinsured property, the building itself. Asthetrid court noted, the Trustee for the Estate of 1631
KaoramaAssociates had control of the property and theright to sal it. Thus, the Trustee had the most
commonly-recognized insurableinterest becauseit suffered adirect financid |ossafter water damaged the

building, thereby decreasng itsvaue. TheUse Agreement gave TV I theright to usethe property and to
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contract with studio users; Technical Land was not a party to the agreement.™

It isundisputed that TVI1, and through TVI1, Technicad Land, held useof the property rent-free
under theUse Agreament. At mog, Technica Land hada"merelicenseto occupy” thebuilding by virtue
of itsassodaionwith TVII. Although Technica Land benefitted from the Use Agreement becauseit was
ableto usethebuilding a 1631 Kadorama Road, occupancy doneisinaufficient to esablish aninsurable
interest. See Boston Ins. Co. v. Beckett, 419 P.2d 475, 479 (Idaho 1966); see also Edmister, 412
F.2d a 354 (datus astenantsand fact that insured dwel ling was usad as bus ness heedquartersinsufficient
to condtitutean insurableinterest); Anderson, 397 N.W.2d at 418 (insured who stored persond property
rent free in garage owned by ex-wife had no insurableinterest because he had no risk of direct pecuniary
loss through damage or destruction of the garageitsdf);* of. CLSMortgage, Inc. v. Bruno, 937 P.2d
1106, 1108-09 (Wash. Ct. App. 1997) (under Washington statute defining "insurableinterest” as"any
lawful and substantial economicinterest in the safety or preservation” of theinsured property, neither

occupancy nor two percent ownership of property owner's assets, without specific ownershipin the

% Thereisno evidencein the record of awritten sublease or contract between TV and Technica
Land for use of the studio.

" Technical Land attempts to discount Edmister by claiming that the Eighth Circuit misapplied
Missouri law in holding that tenant gatusisinsufficient to confer aninsurebleinterest. Weread Edmigter
more narrowly, to hold that atenant does not have an insuranceinterest based on lossto abusiness
operation undisclosed to theinsurer, where, under Missouri Satutory law, aninsurer must pay thestated
vaueof the property, regardlessof actud losstotheinsured. See Edmider, 412 F.2d at 354. Morever,
the Missouri Supreme Court case cited by gppellant to show that atenant has an insurableinterest Sands
for the narrower proposition that a lessee of a building who bound itself to obtain property
Insurance payable to the owner and was held to pay damages for breach of this covenant
has an insurable interest in the property. See G.M. Battery & Boat Co., 747 SW.2d at 625-26.
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property, stifiesinsurableinterest requirement); Miller, 414 A.2d a 1326 (former ownershad insurable

interest based on their continued possession even after foreclosure for failure to pay taxes).

Expendituresto repair thewater damagetothebuilding could condituteaninsurableinterest. See
Bohn v. Lousiana Farm Bureau Mut. Ins. Co., 482 So. 2d 843, 853 (La. Ct. App. 1986).
Technicad Land did not makethe emergency repairs, however; they weremadeby TVII. Pursuant tothe
UseAgreement, itwas TVII, not Technicd Land, thet wasrespongblefor " ordinary maintenance” and, at

TVII's option, "to advance up to $100,000.00 for repairs and maintenance of the building.”

Attrid, Technica Land maintained thet eventhough theMarshd’ sDesd wasinvaidated, it ill had
an economicinterest inthe property intheform of ajudgment lien. However, it was Techniartsthat sued
1631 KaloramaRoad Associatesto obtain ajudgment lien. Moreover, it wasonly after Techniarts
executed thelien and obtai ned the Marshal’ sDeed that the M oores substituted Technical Land asthe
owner of theproperty. Onthesefacts, it would be Techniarts, not Technical Land, that had an outstanding

judgment lien on the property.*®

Technical Land aso contendsthat becauseit paid taxes on the property, it therefore had an

18 Technicd Land urgesusto condgider TVII' sinterestsin the Use Agreement and Techniarts lienin
determining whether Technicd Land hed aninsurableinterest. Although TVII, Techniartsand Technical
Land wererdaed through the Moores ownership and were operated by the Mooresfor complementary
purposes, we do not lightly ignore the existience of separatelegd entities. Only Technicad Land wasnamed
asthe insured party under the Firemen's Insurance policy.
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insurableinterest. SeeMiller, 414 A.2d a 1325 (partieswho possessed property, collected rentsand
paid taxes on the property had aninsurableinterest). The record, however, shows only that Technicd
Landwashilled for property taxes after obtainingtheMarshd'sDeed, not that it actualy paid thetaxes.
AstheMarshd's Deed wasvoided ab initio, it would follow thet the obligation to pay taxesbased on thet
deedwould besst asde. Thus, theabovefactors sngly or in conjunction, do not support Technicd Land's

having an insurable interest in the building.*®

Technical Land citesAsmarov. Jefferson Ins. Co., 574 N.E.2d 1118 (Ohio Ct. App. 1980)
(per curiam), in support of itsclaim that these factors do not preclude it from establishing thet it had an
insurableinterestinthe property. In Asmaro, the Ohio Court of Appea s addressed whether Asmaro,
Inc., which owned abusiness operated in abuilding destroyed by fire, had aninsurableinterest inthe
building. Seeid. at 1120. The court held that Alaa Asmaro, the owner of the building and the sole
gockholder of Asmaro, Inc., dthough he had an insurableinterest, could not recover because hewas not

thenamed insured onthe palicy. Asmaro, Inc., the named insured, washeld to have aninsurableinteres,

¥ Technica Land dso arguesthat Firemen' s Insuranceis estopped from denying insurance coverage
because, a thetimeit procured theinsurance, Technica Land reasonably believed it had avaid deed to
the property and fully disclosed thetitle disputeto Firemen' sinsurance. See McGeheev. Farmersins,
Co., 734 F.2d 1422, 1424-25 (10th Cir. 1984) (insurer estopped from denying insurableinterest of
insured's son whereinsured father fully disclosed thet he held title to the property, but theson lived inthe
home at the time he procured the insurance); cf. Edmister, 412 F.2d at 355-56 (refusing to find an
insurableinterest whereformer property owner midedinsurancecompany regarding sateof title). This
cdamisunavalling. Atthetime Fremen’slnsuranceinsured the property, Technical Land had avdid
Marshd’ sdeed. Moreover, while Technica Land may havedisclosed thetitledisputewhenit obtained
coverage, it falled to discl ose the subsequent decison of the Bankruptcy Court declaring theMarshd’ s
Deed invalid.
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eventhoughit did not have aproperty interest, on the basis of itseconomic relationship to the property.
Seeid. a 1121. The court concdluded that Asmaro, Inc., had aninsurableinterest in the building because
its busnesswas aneghborhood grocery store, dependent on walk-in customers, that would suffer aloss
if it wereforced to relocate by damegeto thebuilding. Seeid. Thus, the court found aninsurableinterest

based on the fact that the location of the building was integral to the success of the business.

We agree with the Asmaro court'sreasoning that where economic lossto atenant isclosdy tied
to theuniquetraitsof aparticular property, it can form thebasisfor aninsurableinterest. Inthiscase,
Technicd Land arguesthat itsinsurableinterest derivesfromthefact it wascrested to operatethestudio
housed in theinsured property and derive profitstherefrom, and that it could not do so asaresult of the
water damageto the building.® There was evidence presented to the tria court that the studio at 1631
Kdorama Road was unique to the Washington metropolitan area, and that Technical Land suffered
economic lossdueto itsinability to reocate to another Stewith amilar facilitiesin timeto peformits
contractud obligations. Themaiter iscomplicated, however, by thefact that gopellant did not makethe

Asmaroargument tothetria court. Indeed, Technicd Land did not makethispreciseargument initsbrief

? Technicd Land daimsthat itsbusinesswasimpaired asaresult of water damageto the building and
to Techniarts television production equipment housed inthe building. Thetria court found that the
"Hremen'spolicy did not insure againgt lost income or damaged equipment.” Technical Land has not
gppeded that finding of thetrid court. Wedo not understand it to beasserting aclamfor lost profitsor
damaged equipment, however, but for damageto the property, based onitseconomic, busness-related
interest inthebuilding. Thescopeof coverage under the contract of insurance has not been briefed before
thiscourt andisnot beforeus. Seesupranote 10. Inthisgpped we address only whether the nature of
Technical Land's relationship to the insured building constitutes an insurable interest.
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on gpped, but raisad it for thefirg timeat ord argument®  Although daimsnot raised in thetria court will
not ordinarily be considered on appedl, see D.D. v. M.T., 550 A.2d 37, 48 (D.C. 1988) (citing Miller
v. Avirom, 127 U.S. App. D.C. 367, 369-70, 384 F.2d 319, 321-22 (1967)), we distinguish between
clams and argumentsin support of aclaim, see Millsv. Cooter, 647 A.2d 1118, 1123 n.12 (D.C.
1994) (noting thet partiesare not limited to precise arguments madein thetrid court). Here, Technica
Land did clam beforethetrid court that it had aninsurableinterest and argued that it had a'reasonable
expectation, based uponared or legd right, of benefit to bederived from the continued existence of the
property and of lossor liahility fromitsdestruction.” Anderson, 397 N.W. 2d at 418 (quoting Ben-Hur
Mfg. Co. v. Firemen'sins. Co., 118 N.W.2d 159, 161-62 (Wis. 1962)). We aretherefore satisfied

that the point has been adequately preserved for appellate review.

Asthetrid court noted, "thereisno question thet Technicd Land logt income because of itsinability
to usethe property during thetimeit wasdamaged." Although we cannot say thetria court erredin not
meking factud findings concerning thedleged uniquenessof the property inquestionto Technicd Land's
busnessandinfinding that Technical Land had noinsurableinterest in 1631 KdoramaRoad based onthe
precise arguments madeto it, we remand the casefor thetrid court's condderation of thefactsin light of

the claimed uniqueness of the property and the relationship between Technical Land'slossand the

? Technica Land cited Asmaroinitsbrief, but argued that Asmaro stands for the proposition that
anentity, likeTechnica Land, affiliated withanindividua or organization with aproperty right, such as
TVII, holdsaninsurableinterest if it hasafinancid stakeinthe property. Wedisagreewith thet reading
of Asmaro's holding. See supra note 18.
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property's unique traits.”> Accordingly, the judgment in favor of Firemen's Insuranceis

Reversed and remanded.

2 Thetrial court might also need to rule on the issue of coverage. See supra notes 10, 20.





