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Before STEADMAN, FARRELL and Ruiz, Associate Judges.

Ruiz, Assodate Judge: Appdlant Richard A. Burgess, Jr., chalengesthetria court'sdecisonto
dismisshislawsuit on summeary judgment assarting that materid factsremained indisputeregarding, inter
alia, whether the Board of Directors of gppdlee Square 3324 Hampshire Gardens A partments (Hampshire
Gardens)," a cooperative association, wasin breach of contract whenit enforced amendmentsto the
cooperaive'shylaws and house ruleswhich afected cartain rights and benefits previoudy held by appelant

when he originally purchased a share in the cooperative. We affirm.

! Appdlee G. Raymond Pelkey isthe chairman of theboard of directorsfor Hampshire Gardens. Mr.
Pekey wasadded to thislawsaLit in his cgpadity as charman by gppdlant'samended complaint filed March
8, 1995, and wasorigindly dismissed fromthissuit by thetrid court'sfirs grant of summary judgment.
However, Mr. Pelkey was restored as a co-defendant in this case by this court's decison in Burgessv.
Sguare 3324 Hampshire Gardens Apartments, Inc., 691 A.2d 1153 (D.C. 1997) (Burgess|), which
reinstated Burgess breach of contract claims that are the subject of this appeal.
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The proprietary leasewhich Burgess, aslessee, entered into with Hampshire Gardensin 1974
permitted the lessee to sublet the apartment upon the approva of the cooperative's Board of Directors
Burgess never persondly occupied his one bedroom apartment, and instead, subleasad it to aseries of
tenantsfrom the date of purchase until September 1989. 1N October 1981, the Board amended the bylaws
to require that seventy-five percent of the gpartments be occupied by their owners* In October 1983, the
Board again raised the owner-occupancy requirement, thistimeto ninety percent. However, the 1983
amendment a so provided that the Board could "exerciseitsdiscretion” and waive the ninety percent
occupancy requirement "if it so deemsto be necessary.” Burgess did not object to any of these
amendmentsand, in fact, did not becomeaware of them until on or about November 13, 1984, when
Burgessreceived aletter informing him that if his gpartment became vacant hewould haveto sdl theunit

"because the Board will no longer approve new subleases.”

Burgess last tenant moved out on September 30, 1989, and Burgess put hisunit up for salein
March 1990 after being informed by Board membersthat, as sated in the November 1984 |etter, new

2 The lease was for aterm commencing April 1, 1974, and ending on December 31, 2029.

% Section 49 of the Hampshire Gardensby-laws aso required that al unit ownerswho wished to sublet
their gpartments submit to the Board of Directorswritten gpplications. In addition, a thetime Burgess
bought his unit, Section 47 (2) of the by-laws further provided that:

[should astockholder be denied aproprietary leaseto agiven goartment
to which hisunit of stock had theretofore been dlocated, or denied the
right to let or sub-let said gpartment, the Board shall be required to make
every reasonable effort to rent said gpartment at afair and reasonable
rental for the account of said stockholder, without charge for collection.

Thislast provision was later deleted by Board action. See infra note 4.

* Also sometimein 1981, the Board amended the bylaws to delete paragraph 2 of Section 47. See
supra note 3.
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subleaseswould no longer be gpproved. During the spring of 1990, workers repairing the unit damaged
the interior of the apartment. The unit was not sold until February 7, 1992, and as a condition for
stlement, Burgesswasa so reguired to pay Hampshire Gardens $4,575.26 in past duemaintenancefees.
Burgess subsequently filed acomplaint against Hampshire Gardens on February 6, 1995, dleging
princpaly that Hampshire Gardens 1981 and 1983 amendmentsto its bylaws breached theterms of his
proprietary lease by preventing him from subletting hisgpartment. Burgess a so sought damagesfor

Hampshire Gardens' negligent repair of his apartment during the spring of 1990.

Thetrid court initialy dismissed the suit on summary judgment holding that Burgess daimshad
been barred by thethree-year satute of limitationsfor negligenceand contract actions, D.C. Code Ann.
§12-301(1981). Wereingtated Burgess contract clamsin Burgess|, holding that the proprietary lesse
qudified asan instrument under sedl, and that accordingly, thetwelve-year Satute of limitationswas
goplicable. SeeBurgess|, supranote 1, 691 A.2d at 1157. Burgessdid not, however, chdlengethetrid
court'sdismisal of hisnegligencecdamon gpped. Seeid. & 1154 n.1. Onremand, thetrid court again
dismissed Burgess remaining contract damson summary judgment, relying subgtantialy on Hampshire

Gardens motion.

Wereview amation for summeary judgment by assessing the record independently and viewing it
inthelight most favorableto the non-moving party. See Keley v. Broadmoor Co-op. Apartments, 676
A .2d 453, 456 (D.C. 1996) (citing Walton v. District of Columbia, 670 A.2d 1346, 1353 (D.C. 1996)).
Thetrid court'sgrant of summary judgment will beaffirmed if "thereisno genuineissue asto any materid
factand. . . themoving party isentitled to ajudgment asamatter of law." Holland v. Hannan, 456 A.2d
807, 814 (D.C. 1983) (quoting Super. Ct. Civ. R. 56 (C)).
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A. Claim 1 - Entitlement to damages for negligent repairs.

Although themgority of Burgess breach of contract daimsare premised upon the dleged damege
tohisorigind ownership rightsas causad by the Board's subseguent changesto the bylaws and houserules,
Burgessdso contendsthat heisentitled to reimbursement of expensespaid to repair the damagesto his
gpartment caused by negligent Hampshire Gardensworkers. Inhisorigina complaint, Burgess sought
these damages both under anegligence cause of action aswell asunder abreach of contract claim.
Althoughthetrid court origindly ruled that hisnegligence daim wasbarred by thethree-year satute of
limitationsfor such daims, D.C. Code Ann. 8§ 12-301 (3) (1981), which Burgess did not gpped, he now
resssrts hisentitlement to damagesfor the negligent repair under the breach of contract dam, relyingon
Article4 of the proprietary lease which providesthat Hampshire Gardens shall beliablefor lossesor
damages caused to alesseg's unit if the damage " shdl have been caused by negligence on thepart of the
u5

lessor.

damages caused by negligent repair is™ completely dependent upon and intertwined with" hisnegligence
clam for the same injury. Morton v. Nat'l Med. Enter., Inc., 725 A.2d 462, 471 (D.C. 1999).

Wergect appellant's argument because we conclude that his breach of contract claim for

"Itiswell settled that in adetermination of the gpplicable statute of limitations, the plaintiff's
characterization of theclamisnot controlling,” Saundersv. Nemati, 580 A.2d 660, 661 (D.C. 1990),
and "wemugt look beyond the condusory terms of the pleadings to the substantive dements of any dleged
causes of action." McCracken v. Walls-Kaufman, 717 A.2d 346, 350 (D.C. 1998). In other words,
the fact that Burgess now seeks damages for Hampshire Gardens faulty repair of hispremisesunder a
breach of contract theory isnot by itsdf digpogtiveof thegtatuteof limitationsissue. WhileArticle4 of the
proprietary lease does provide that Hampshire Gardensshdl beliablefor lossesor damages caused tothe

> Given our disposition of the negligence dam, we need not address Hampshire Gardens dterndtive
arguments based on the doctrines of res judicata and law of the case.
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lessedsunit if the damage"shd| have been caused by negligence on the part of thelessor,” the provison
doesnot imposeanew duty on the part of Hampshire Gardensasit dready had acommon-law obligation
to perform any repairsit might make on the property in anon-negligent manner.® Cf. Etheredgev.
Didtrict of Columbia, 635 A.2d 908, 918 (D.C. 1993) (samecourse of conduct may support botha
clamof assault and battery and anegligencedam aslong asthe defendant, whileengaging inthe conduct
that included theintentiond tort, wasasoin breach of another recognized duty owed to theplaintiff). See
alsoWalls-Kaufman, 717 A.2d a 351 (same). Thus, dthough Burgess daimaso may bepresented as
abreach of contract causeof action, itisneverthd ess Hampshire Gardens underlying negligencewnhichis
the bagsfor thealeged breach of contract. Seeid. a 350. Accordingly, Burgessmay not arcumvent the
three-year gatute of limitations for anegligence action by seeking damagesfor theidentica injury under
abreach of contract clam. See Saunders, 580 A.2d at 661 (" The action thus pleaded cannot . . . be
removed fromitsplaceinthelaw of tortsby caling what occurred also [abreach of contract].”) (quoting
Morfessisv. Baum, 108 U.S. App. D.C. 303, 305, 281 F.2d 938, 940 (1960)).

B. All other claims.

Burgess remaining clamsal sem from the Board's decisons from 1981 t01983 to amend its
bylawsand houserules. Burgesscontendsthat in amending the bylawsto requireahigher unit occupancy
rate by shareholders, the Board breached theterms of hisproprietary |ease becausethe new bylaws
prevented himfrom subletting hiscondominiumunit, aright which heoriginaly enjoyed when he purchasd
hisshareinthe cooperative. Although Burgess does not chalenge the proceduresfollowed by the Board

® Article 4 imposesaduty on the cooperative to keep the apartment building and groundsin good
repair, but providesthat in doing so, the cooperative™shdl not belidblefor . . . any loss, cogt, damageor
injury which may besudiained by the Lessee, the membersof hisfamily, guedts, invitees sarvantsor agents
unlessthe same dhdll have been causad by negligence on the part of theLessor." Inthissense, thedause
has the characteristics of alimitation on liability rather than an assumption thereof.
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in enacting the amendments, he rdies on language in Sections 50 and 51 of the bylawvswhich provide
collectively that no house rules or regulations nor bylaws shal be made "retroactive."” Accordingly,
Burgess contendsthat the Board should not haverefused to permit himto sublet hisgpartment or, once
it did S0, that it was required by pre-amendment Section 47 (2) to make "reasonable efforts' to rent the
gpartment out on hisbehdf. Indecliningto do either, Burgessarguesthat the Board wasin breach of
contract.? Under HampshireGardens interpretation of themeaning of theterm "retroactive,” however, the
changesintherulesand bylawsdid not violate either Section 50 or 51 of the bylawsbecause existing
subtenants were not asked to vacatetheir gpartments until their subleases had expired and hence, the
amendmentswere gpplied progpectively to future effortsto sublease, with notice of theredtriction. We

agree with Hampshire Gardens' interpretation and reject appellant's argument.

" Section 50 provides:

TheBoard of Directorsshdl have and exercisethe power to prescribe
and publish rulesand regulationsfor thegovernment and management of
the corporate property, and to dter, amend, reped or add tothe same,
fromtimeto time, and any changeinsaid rulesand regulations shdl be
published at least five (5) days before the date when such change shdll
take effect, provided dways, that no rulesor regulations shall be made
retroactive.

(Emphasis added.)
Section 51 states in pertinent part:

In al caseswhere by-lawsare changed by the Board, notice of such
change shdl be sent to each stockhol der at least fifteen (15) daysbefore
the date when such change shdll take effect, provided dways, that no
changein these by-laws made by the stockholders or the Board of
Directors shall be retroactive.

(Emphasis added.)
® Burgessaso chalengesthe Board's amendment of ahouseruleto restrict transfer of theright to

occupy an goatment for two yearsfrom the date of acquiring suchright ontheground that such restriction
impairs the value of hisinterest in the cooperative.
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The cooperdtiveingruments, which indudethe bylawsand sdesagreement, condtitute acontract
governing thelegd red ationship between the cooperative association and the unit owners. See Johnsonv.
Fairfax Village Condo 1V Unit Owners Assn, 548 A.2d 87, 91 (D.C. 1988); 15A AM. JUR. 2D
Condominiumand Co-Operative Apartments § 79 (1976). A purchaser of aunit in acondominium’
voluntarily submits himself to the condominium form of property
ownership, which requires each owner to"give up acertain degree of
freedom of choicewhich he might otherwise enjoy in separate, privady
owned property. Condominiumunitownerscomprisealittiedemocratic
sub society of necessity more restrictive as it pertains to use of
condominium property than may be exigtent outsde the condominium
organization."
Worthinglen Condominium Unit Owners Assnv. Brown, 566 N.E.2d 1275, 1277 (Ohio Ct. App.
1989) (quoting Hidden Harbour Edtates, Inc. v. Norman, 309 So. 2d 180, 181-82 (Fla. Digt. Ct. App.
1975)); see also Johnson v. Hobson, 505 A.2d 1313, 1317 (D.C. 1986). "Potentia purchasers of
condominium unitsshould thusredlizethat theregimein exigence a thetime of purchase may not continue
indefinitely and that changesin theded aration may teketheform of restrictionson the unit owner'suse of
hisproperty." Worthinglen CondominiumUnit Owners Assn, 566 N.E.2d at 1277. Asthecooperdtive

form of ownership is more restrictive than that of acondominium,” it followsthat astockholder ina

cooperative is no less subject to the private regime established by the association.

° A condominium differs from acooperativein that acondominium owner has“afeeinterest inthe
goatment wherehe or sheresides’ whereas“[ @ cooperative property owner holds shares of gock inthe
cooperative corporation that ownsthe gpartment.” Lemp v. Keto, 678 A.2d 1010, 1018 (D.C. 1996).
The corporation |eases apartments to its stockholders.

0 See generally 15A AM. JUR. 2D Condominiums and Co-Operative Apartments, supra, at § 5;
8 RiIcHARD R. POWELL & PATRICK J. ROHAN, POWELL ON REAL PROPERTY 8 54A.01[6], at 54A-17 to
54A-18 (1999).
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Although neither the courtsin the Didtrict of Columbianor Ddlaware, Hampshire Gardens place

of incorporation,™ haveruled onwhether an amendment to acooperaive or condominiuminstrument that
restrictsthe occupancy or leasing of unitsinthe cooperativeor condominium complex canbeappliedto
ownerswho bought thar shares or unitsbefore the amendment was adopted, most courtsdeciding theissue
have held that such amendments, once properly adopted, areindeed binding upon earlier buyers. See
Ritchey v. Villa Nueva Condominium Ass'n, 146 Cal. Rptr. 695, 699 (Cal. Dist. Ct. App. 1978);
Flagler Fed. Sav. and Loan Assn v. Crestview Towers Condominium Assn, 595 So. 2d 198, 200
(Ra Dig. Ct. App. 1992) (amendment to recorded Ded aration of Condominium); Breezy Point Holiday
Harbor Lodge -- Beachside Apartment Owners Assnv. B.P. Partnership, 531 N.W.2d 917, 920
(Minn. Ct. App. 1995); McElveen-Hunter v. Fountain Manor Assn, 386 S.E.2d 435, 436 (N.C. Ct.
App. 1989); Worthinglen Condominium Unit Owners Assn, 566 N.E.2d a 1279; Bd. of Dir. of By
the Sea Council of Co-Owners, Inc. v. Sondock, 644 SW.2d 774, 781 (Tex. App. 1982); Shorewood
West Condominium Assn v. Sadri, 966 P.2d 372, 376 (Wash. Ct. App. 1998). But see Winston
Towers200 Assn, v. Saverio, 360 So. 2d 470, 470-71 (Fla. Dist. Ct. App. 1978) (amendment to
condominium association by-laws); Breenev. Plaza Tower Assn, 310N.W.2d 730, 735 (N.D. 1981).%

" In addition to being bound by theregime established in the cooperative sinstruments, shareholders
are subject to thelaw of the state under which the corporation isformed. See Kdley, supra, 676 A.2d
a 459 (citing D.C. Codeann. § 29-1141 (1981)). The Ddaware Satutory law providesthat “[€]ach unit
owner shdl comply with the code of regulations and with such rules governing the details of theuseand
operation of theproperty . . . asmay bein effect fromtimetotime.” Del. Code Ann. tit. 25, § 2209
(1998) (emphasis added).

2 Burgessrdlies on Breanefor hisproposition that an amendment to acondominium dedarationwhich
prohibited the sublease of aunit to anonowner except in pecific Stuaionscannot beagpplied retroactively
to individua swho had purchasad ther units prior to the amendment. However, in Breene, the Supreme
Court of North Dakotawas bound by agate gatute which required thet the dedaration of condominium,
useredtrictions, and bylawsbefirst recorded in the office of theregister of deedsin order for themto be
effectiveasagang progpective buyers. See Breene, 310 N.W.2d a 733-34. Nether D.C. nor Ddaware
hasasmilar statutory provison. Cf. Townhouselll CondominiumAssnyv. Mulligan, No. CV-92-
50183-S, 1995 Conn. Super. LEXIS 749, at * 12 (Conn. Super. Ct. March 13, 1995) (holding that it
would not follow Breene because Connecticut does not have asmilar satutory provision). Seealso
Worthinglen CondominiumOwners' Ass n, 566 N.E.2d at 1279 n.3 (rejecting Breene even though

(continued...)
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We adopt thisview. To hold atherwisewould negate uniformity, aprincipa purpose of cooperative and
condominium living arrangements, by creating disparity among units subjected to differing regulatory
regimes. See Worthinglen CondominiumUnit Owners Assn, 566 N.E.2d at 1279 (noting that a
principa purpose of condominium rules and regulationsisto create uniform living conditions for unit
owners). Thepotentia for grossdisparity in regulatory regimesover an extended period of timeis
underscored inthiscasewhere Burgessoriginaly Sgned aproprietary lessewhich entitied himto theright
of occupancy of hisunituntil December 31, 2029. Thus, under Burgess interpretation of theterm
"retroactive," Hampshire Gardenswould not be ableto goply any amendments adopted subsequent to his
entry into the cooperative until hislease expired in 2029. Such aresult would create an undesirable
Bakanization of regulaory regimesamong the different unitswithin the same cooperative community. We
emphadize again that the amendments adopted limited only the right to sublease in the future and did not

affect existing subleases.

We also are satisfied that Burgess had sufficient notice before he bought his stock in the
cooperative that he would be bound by subsequent changesto the cooperative instruments. See
McElveen-Hunter, 386 S.E.2d at 436. Burgess original application at the time he purchased his
cooperdive share provided in paragraph 8 that Burgess agreed to "abide by and conform with the By-
Laws, House rules and regulationsin force during the occupancy.” (Emphasis added). In addition,

paragraph 26 of the proprietary lease stated that the |ease was subject to:

the provisions of the certificate of incorporation, the by-laws (now
existing or hereafter adopted) and the rules and regulations (now
existing or hereafter establisnhed) of the Lessor Corporation.

12(...continued)
“Ohio’ scondominium statutes, likeNorth Dakota s, require condominium ownersto record property
restrictions”).
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(Emphassadded.) Findly, Article 11 (E) of the Certificate of Incorporation providesthat dl certificates
of stock issued by Hampshire Gardenswould be subject to the Certificate's provisonsaswell asany
bylaws"now existing and hereafter adopted” by the cooperative. Seealso Ddl. Code Ann. tit. 25, 8 2209,
supranote11. Itisthereforeclear that Burgesswason noticea thetime of purchase of thepossibility thet
hisrightsin the cooperative could be affected by subsequent changesin the cooperativesbylavsand house

rules.

Thus, provided that the amended bylaws were enacted according to proper procedures, the grant
of summary judgment by thetrid court isgppropriate solong asthe rulescome within theauthority of the
Board asprovided in the cooperative'sgoverning insruments. SeeKelley, 676 A.2d a 459;™ Johnson,
505A.2d at 1317. Burgessdoesnot challengethe procedures pursuant to which theamendmentswere
adopted, nor does he generdly contend that, in adopting the requirement of owner occupancy, the Board
acted without authority. Rather, Burgess complaint isthat the requirement should not have gppliedinhis
cax. Initsmationfor summary judgment, Hampshire Gardens provided an affidavit from Mr. Raymond
Pelkey, the Chairman of the Board of Directors of Hampshire Gardens, explaining the purposes of the

stricter unit occupancy bylaws:

5 InKeley, welooked to Delaware law and applied the "businessjudgment rule’ to determinethe
vaidity of aBoard'saction wherethe cooperativewasincorporated inthesate of Ddlawvare, asHampshire
Gardensisinthiscase. Wenoted that under Ddaware law, "welook fird to the bylawsto determinethe
vaidity of theBoard'sactions." SeeKedley, 676 A.2d at 459 (citing Hibbert v. Hollywood Park, Inc.,
457 A.2d 339, 343 (Dd. 1983)). Ininterpreting bylawswhich required the Board'sactionsto be"lawful”
and "gppropriate,” we stated that in the context of the cooperative contract and bylaws, "appropriate’
meant "reasonable" and accordingly, reviewed asurchargeimpased onrenta sto determinewhether it was
"reasonable.” Here, theBoard of Directorsfor Hampshire Gardenswassmilarly authorized to takeany
action“whichtheBoard initsdiscretion shall deem needful, advisable or proper for the preservation,

, conduct and operation of the property, affairsand business of the Corporation, and to make
and enforcedl needful rulesand regulaionsfor thet purpose” Wenead not explorefurther any subtleties
of interpretation and deferencethat might rel ateto the businessjudgment ruleand the grant of discretion
to the Board to determine the need, advisability or propriety of particular by-laws.
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First and foremogt, it was the Board's judgment that the mutual and
cooperdive objects of the corporation were best served if the gpartments
were occupied by shareholders of the corporation rather than by
subtenants. This was deemed to be in the best interests of the
shareholders. Further, inorder to qualify for advantageousproperty tax
credits abare minimum of & least 50% of the gpartments were required
under D.C. law to beoccupied by shareholders. Eventhisbareminimum
wastoolow, however, to satidfy thelending criteriacf finandd inditutions
who placed loansfor both the cooperative and the purchase of individud
units. Theselenderswill not extend financing if lessthan 70% to 80% of
the units are owner-occupied.

Burgesshasnot presented any affidavitsor Board minuteseither rebutting Pelkey’ srepresentation
or subgtantiating Burgess own broad dlegations of "losses and damages from logt rents, repair codts,
reduced property vauefromaforced e, . . . and chargesimproperly deducted from hissde proceeds
a settlement.” See Kelley, 676 A.2d at 461.

Under andl ogouscircumstancesin Keley, weconduded thet smilar judtificationsproffered by the
president of the cooperative s housing association provided abassfor arentd surcharge which the
appdlant failed to rebut with evidence of any particularized losseswhich she daimed to have suffered from
the subjective and discriminatory impodtion of thesurcharge. Seeid. Inthiscase, Burgesshasnot mede
an adequate showing that the cooperdtive sruleshave "an unfair or digoroportionate impact on only cartain
unit owners." Johnson, 505 A.2d at 1318. Although hedid present minutesfrom an April 16, 1984,
board meeting showing that Pelkey had asked for and received permission to sublet asecond apartment
for aslong asPdkey continued to livein the complex, Burgess hasnot shown that hewas unfairly tregted
because he never requested awaiver of the rule on hisown behalf, and he never occupied aunit at
Hampshire Gardens. Nor did Burgessever raise any objectionsor expresshis concernsto the Board
when it adopted the limitations on subletting. On the record before us, we cannot say that the Board's
amendmentsto thebylawsand houserules changing the owner-occupancy requirement areunreasonable,
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subjectiveor discriminatory.™ Therefore, asthereareno materid issues of fact in dispute and, asamatter
of law, Hampshire Gardensis entitled to summary judgment on theissues presented, we affirm the

judgment of the trial court.

Affirmed.

“ Nor isthe Board'samendment to the house rulesimposing atwo-year residency reguirement on
prospective owners from the date of sale unreasonable. See supra note 8.

> Because we have decided that Hampshire Gardens did not breach its contract with Burgess, it
followsthat Burgesswas not entitled to reimbursement of his maintenance fees. Nor wasthe Board's
"forced" sdeimproper, asunder Section40 (D) of thebylaws, the Board isentitled to demand and recaive
adockholder's certificate of gock which may be subssquently sold in the event thet the dockholder ismore
than 20 days in default of fees owed.






